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HOUSE    OF    LORDS, 

ON  APPEALS  AND  WRITS  OF  ERROR. 


APPEAL 

FROM  THE  COURT  OF  CHANCERY  IN  IRELAND. 


AUSTIN  V.  CHAMBERS  and  Others. 

1837. 

John  Austin Appellant, 

John  Chambers,  Tristram  Allen,  George  Lep-  |  „ 
PER,  and  Joseph  Alexander \  ^»Po^^t'- 

Solicitor  and  Client,    Purchase  at  a  PvUic  Sale.    Pleading  and 

M)idence. 

A. '8  interest  in  leasehold  lands  having  been  set  np  for  public  sale,  under  writs 
of  Ji.  /a,f  C.flas  attorney, — being  the  real  plaintiff  in  one  of  the  writs, 
but  not  pressing  the  sale, — attended,  and  haying  made  the  largest  bidding, 
he  was  declared  the^  purchaser,  and  he  paid  the  purchase-money,  which  was 
not  more  than  sufficient  to  satisfy  the  writs  prior  to  his  own,  and  the  ex- 
penses. A.  claimed  the  benefit  of  the  purchase,  alleging  that  C.  bid  as  his 
agent,  and  purchased  in  trust  for  him,  which  C.  denied,  but  offered  to  give 
up  the  purchase  if  A.  would  pay  him  the  purchase-money  and  other  de- 
mands he  had  on  him.  A.  was  not  then  able  to  raise  the  money,  but  after 
ten  years  —  during  which  C.  dealt  with  the  lands  as  his  own  —  he  filed 
his  bill,  charging  that  C.  bid  for  and  purchased  the  lands  as  his  agent  in 
trust  for  him  ;  that  C.  said  so  at  and  after  the  sale  in  conversation  with 
friends  of  A.,  and  they  on  that  understanding  did  not  bid  ;  all  which 
C.  positively  denied  in  his  answer.  S. ,  a  witness  for  A. ,  ♦  proved  con-  ♦  2 
versations  between  himself  and  C.  as  charged  in  the  bill.  v 

Heldj  that  a  decree,  by  which  the  bill  was  dismissed  upon  G.'s  undertaking 
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to  release  A.  from  all  demands,  and  a  second  decree,  by  which  the  former 

was  varied  and  an  issue  directed  to  ascertain  the  value  of  A.'s  interest  in 

the  lands  at  the  time  of  the  sale,  were  both  erroneous. 
2.  That  an  inquiry  as  to  such  value  was  immaterial.     The  material  question 

being  whether  C.  was  acting  on  behalf  of  A.  in  bidding  for  and  purchasing 

his  property,  C.  might  take  an  issue  to  try  that  question,  but  if  he  declined, 

he  should  be  declared  a  trustee  for  A.* 
8.  That  A.'s  equity  against  C,  if  C.  was  acting  on  his  behalf,  was  not 

affected  by  the  lapse  of  ten  years,  there  being  no  acquiescence  by  A.,  and 

C.  being  aware  of  his  rights.* 

4.  That  if  an  attorney  is  not  acting  as  attorney  for  his  client  on  a  particular 
occasion,  he  may  throw  off  that  character  and  exercise  his  independent 
rights.' 

5.  That  evidence  cannot  be  received  of  admissions  by  a  party  if  they  are  not 
properly  put  in  issue  by  the  pleadings,  so  that  he  may  have  an  opportunity 
of  contradicting  them.^ 


»  See  Lees  v.  Nuttall,  1  Russ.  &  My.  53  ;  2  My.  &  K.  819  ;  Gresley  v,  Mous- 
ley,  4  De  G.  &  J.  78  ;  Lyddon  v.  Moss,  4  De  G.  &  J.  104  ;  Taylor  v.  Salmon, 
4  My.  &  C.  134  ;  Dale  r.  Hamilton,  5  Hare,  369  ;  2  Sugden  V.  &  P.  (8th  Am. 
ed.)  689,  690,  and  notes  and  cases  ;  Charter  v,  Trevelyan,  11  CL  &  Fin.  714  ; 
King  V,  Savery,  1  Sm.  &  Giff.  258 ;  s.  c.  5  H.  L.  Cas.  627  ;  Denton  v.  Don- 
ner,  23  Beav.  285  ;  Lord  Clanricarde  v.  Henning,  7  Jur.  n.  s.  1113  ;  Hocken- 
burg  r.  Cariisle,  5  Watts  &  S.  348  ;  Arnold  v.  Brown,  24  Pick.  96  ;  Arden  w. 
Patterson,  5  John.  Ch.  49,  50  ;  Hawley  v.  Cramer,  4  Cowen,  733  ;  Hohnan  v. 
Loynes,  4  De  G.,  M.  &  G.  270,  note  (1)  ;  Henry  w.  Raiman,  25  Penn.  St.  354  ; 
West  V.  Raymond,  21  Ind.  305  ;  1  Dart  V.  &  P.  (4th  Eng.  ed.)  32,  85. 

*  See  Charter  ».  Trevelyan,  11  CI.  &  Fin.  714 ;  Bulkley  r.  Wilford,  2  CI. 
&  Fin.  102  ;  Kerr,  F.  &  M.  (1st  Am.  ed.)  300. 

*  See  Hesse  v.  Briant,  2  Jur.  n.  s.  922  ;  s.  c.  6  De  G.,  M.  &  G.  623  ;  Savery 
t;.  King,  5  H.  L.  Cas.  627  ;  Carter  v.  Pahner,  8  CI.  &  Fin.  657  ;  1  Dart,  V.  & 
P.  (4th  Eng.  ed.)  34.  The  burden  is  on  the  attorney  or  solicitor  purchasing 
of  a  client  to  show  that  the  transaction  is  fair,  and  free  from  all  just  ground 
of  suspicion.  Newman  v,  Payne,  2  Ves.  Jr.  199  ;  Edwards  t;.  Meyrick,  2 
Hare,  60  ;  Wood  v,  Downes,  18  Ves.  120  ;  Lewis  v.  Hillman,  3  H.  L.  Cas. 
607  ;  Sahnon  v.  Cutts,  4  De  G.  &  Sm.  131 ;  s.  o.  16  Jur.  623  ;  Savery  v. 
King,  5  H.  L.  Cas.  627  ;  Holman  v.  Loynes,  4  De  G.,  M.  &  G.  (Am.  ed.) 
270,  and  note ;  Robinson  v,  Briggs,  1  Sm.  &  Giff.  184  ;  Greenfield's  Estate, 
14  Penn.  St.  489  ;  Wallis  v,  Loubat,  2  Denio,  607  ;  Evans  v.  Ellis,  5  Denio, 
640  ;  Merritt  v,  Lambert,  10  Paige,  357  ;  Howell  v.  Ransom,  11  Paige,  538  ; 
Hawley  v.  Cramer,  5  Cowen,  717  ;  Barry  ».  Whitney,  3  Sandf .  696  ;  Mott  v. 
Harrmgton,  12  Vt.  199  ;  Miles  v.  Ervin,  1  M'Cord,  Ch.  524  ;  Tyrrell  v.  Bank 
of  London,  10  H.  L.  Cas.  26  ;  Wall  v.  Cockerell,  10  H.  L.  Cas.  229  ;  Brown  v. 
Kennedy,  33  Beav.  133  ;  Brock  v.  Barnes,  40  Barb.  521 ;  O'Brien,  v.  Lewis, 
4  Giff.  221  ;  Smith  t?.  Brotherline,  62  Penn.  St.  461. 

*  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  855,  856  ;  Hall  i;.  Maltby,  6  Price, 
240  ;  Copland  v.  Toulmin,  7  CI.  &  Fin.  350  ;  Mulholland  v.  Hendrick,  1  Moil. 

359  ;  Farrell  t?.  ,  1  Moll.  363  ;  M'Mahon  v.  Burchell,  2  Phil.  127  ; 

Langley  v.  Fisher,  9  Beav.  90,  101  ;  Graham  v.  Oliver,  3  Beav.  124,  129  ; 
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AUSTIN  V.   CHAMBERS.  *2 

April  17, 18.    May  1.    July  15.    August  15,  1838. 

The  appellant  purchased,  in  the  year  1795,  the  interest  of  Mr. 
Lathan  Blacker  in  the  lands  of  Three  Trees  and  Aught,  being 
908  acres,  plantation  measure,  situate  in  the  barony  of  Ennish- 
owen,  in  the  county  of  Donegal,  in  Ireland,  and  held  under  the 
then  Marquess  of  Donegal,  by  leases  for  three  lives  or  forty- 
one  years,  granted  in  1768  by  the  Marquess  to  Blacker.  By  an 
indenture  dated  in  Jan.,  1798,  being  the  indenture  of  settlement 
made  on  the  appellant's  marriage  with  his  wife,  since  deceased, 
he  assigned  his  interest  in  the  said  lands  to  trustees,  in  trust,  to 
secure  a  jointure  of  2001.  a  year  for  her,  if  she  should  survive 
him,  and  to  raise  portions  for  younger  children  of  the  *  mar-  *  3 
riage,  and  subject  thereto,  in  trust  for  the  appellant,  his 
heirs,  executors,  administrators,  and  assigns.  In  1804,  the  ap- 
pellant, without  consent  of  the  trustees,  surrendered  the  leases 
of  1768  to  the  present  Marquess  of  Donegal ;  and  the  lands 
therein  comprised  were,  by  three  indentures,  each  dated  the  1st 
of  August,  1804,  and  comprising  particular  portions  of  said  lands, 
demised  and  let  by  the  Marquess  to  the  appellant,  his  executors, 
administrators,  and  assigns,  in  consideration  of  the  surrenders, 
and  of  lOOOZ.  paid  by  him  to  the  Marquess,  for  terms  of  61  years 
from  the  1st  of  May  preceding,  at  reserved  annual  rents,  amount- 
ing together  to  the  sum  of  174Z.  The  appellant  continued  in  the 
receipt  of  the  rents  and  profits  of  the  lands,  which  were  for  the 
most  part  in  the  occupation  of  undertenants,  until  the  begin- 
ning of  1819,  when  he  —  having  been  for  some  time  before 
embarrassed  in  his  circumstances  —  was  pressed  by  his  creditors, 
six  of  whom  had  then  issued  writs  of  execution  on  judgments 
against  him,  and  delivered  them  to  the  sheriff  of  the  county  of 
Donegal,  who,  by  virtue  of  such  writs,  advertised  the  appellant's 
interest  in  the  said  lands  for  sale,  at  Lifford,  in  the  said  county, 
on  the  26th  of  March,  1819. 

The  gross  rental  of  the  lands  at  that  time  was  calculated  at 
640Z.,  giving  the  appellant  a  profit  rent  of  466Z. ;  but  the  head 

Hughes  V.  Gamer,  2  Y.  &  C.  Exch.  328,  335.  But  it  has  been  held  in  the 
United  States,  by  Mr.  Justice  Story,  upon  full  consideration,  that  the  con- 
fessions, conversations,  and  Etdmissions  of  the  defendant  need  not  be  expressly 
charged  in  a  bill  in  equity,  in  order  to  enable  the  plaintiff  to  use  them  in  proof 
of  facts  charged,  and  in  issue  therein.  Smith  v.  Bumham,  2  Sumner,  612  ; 
Jenkins  v.  Eldredge,  3  Story,  183,  283,  284.  See  Story  £q.  PI.  §  265  a,  and 
note ;  Brown  v.  Chambers,  Hayes,  Exch.  597  ;  Mallow  r.  Scott,  3  Hare,  39, 
63  ;  Brandon  v.  Cabiness,  10  Ala.  155  ;  Camden  &c. ,  R.  R.  Co.  v.  Stewart, 
4  C.  £.  Green,  843,  346,  847. 
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rent  was  in  arrear,  and  actions  of  ejectment  were  brought  by  the 
Marquess  of  Donegal,  and  judgments  recovered  thereon ;  and  the 
arrears  of  rent  and  the  costs  due  to  him  exceeded  440Z.  The  six 
writs  of  execution  were  marked  for  the  respective  sums  of  419Z., 
347Z.,  440?.,  1026Z.,  1164?.,  and  2372?.  The  creditor  for  the 
last  sum  having  his  debt  secured  on  other  property  belonging 
to  the  appellant,  did  not  press  for  a  sale  of  his  interest  in 

*  4    *  Three  Trees  and  Aught.     Mr.  Barre  Beresford,  the  execu- 

tion creditor  for  the  sum  of  1164Z.  (and  who  was,  in  fact, 
an  assignee  in  trust  for  the  respondent  Chambers),  was  willing  to 
suspend  the  execution  of  his  writ.  The  claims  of  the  other  four 
creditors,  who  insisted  on  the  sale,  amounted  together  to  2230?. 
The  appellant  having  ascertained  that  they  intended  to  be  at  the 
sale  and  to  bid  for  the  property  so  much  only  as  would  cover 
their  own  and  any  prior  debts  and  the  incidental  expenses,  and, 
therefore,  apprehending  that  his  interest  in  the  said  lands  might 
be  sold  for  a  sum  considerably  under  its  value,  applied  for  advice 
and  assistance  to  Mr.  Chambers,  who  had  been  his  attorney  and 
solicitor  for  several  years  and  in  various  matters,  and  had  been 
also  on  terms  of  friendship  and  intimacy  with  him.  By  the  in- 
terference of  Chambers,  the  sheriff  postponed  the  sale  from  the 
26th  of  March  to  the  18th  of  April,  1819.  The  appellant  being 
in  the  mean  time  advised  that,  by  reason  of  the  settlement  on  his 
wife,  no  sale  of  the  premises  could  be  effectual,  directed  a  notice 
(which  he  alleged  to  have  been  prepared  by  Chambers),  signed 
by  the  wife,  to  be  served  on  the  sheriff  on  the  10th  of  April, 
cautioning  him  against  the  sale.  The  sheriff,  however,  proceeded 
to  sell  on  the  day  appointed.  The  appellant  being  without 
money,  and  unable  to  attend  for  fear  of  being  arrested,  requested 
Chambers  to  attend  and  buy  in  the  property  for  him.  Chambers 
did  attend,  —  not,  as  he  alleged,  in  compliance  with  the  appel- 
lant's request,  but  to  protect  his  own  interest  in  Beresford's 
execution,  —  and  having  bid  2500?.,  which  was  the  largest  bid- 
ding, he  was  declared  the  purchaser,  and  the  sheriff  accordingly, 
by  indenture  dated  the  28th  of  April,  1819,  conveyed  to  him,  for 

his  own  benefit,  the  appellant's  interest  in  the  said  lands 

*  5    and  premises.     This  indenture  *  was  tendered  for  execution 

to  the  appellant,  whose  name  was  inserted  as  a  party  therein, 

but  he  refused  to  execute  it,  or  to  give  over  the  indentures  of 

lease,  insisting  that  the  purchase  was  made  by  Chambers  as  his 

agent  and  trustee. 

The  appellant,  upon  hearing  that  Chambers  was  dealing  with 
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the  lands,  wrote  a  letter  to  him  on  the  80th  of  December,  1819, 
cautioning  him  against  acting  in  respect  of  the  property  except 
as  trustee  for  him.  Chambers  wrote  in  reply,  on  the  3rd  of 
January,  1820,  "  I  never  would  have  interfered  with  the  property 
but  to  protect  mjrself,  being  perfectly  convinced  that  if  I  had  not 
done  so,  I  never  could  have  got  payment  of  the  judgment  vested 
in  Mr.  B.  Beresford,  for  which  he  has  me  as  security,  &c.  If  I 
had  suffered  Mr.  M'Crea,  the  next  in  priority  of  execution  credit- 
ors before  Mr.  Beresford,  to  become  the  purchaser  at  2200Z., 
where  should  I  'be  now  ?  I  am  obliged  by  your  modest  request, 
for  me  not  to  do  any  thing  by  the  property  but  as  your  trustee. 
I  again,  as  I  always  have  done,  totally  deny  any  trust,  and  have 
the  lands  absolutely  my  purchase  ;  but,  as  I  before  told  you,  and 
now  again  without  hesitation  repeat,  I  have  neither  wish  nor 
desire  to  keep  them,  and  if  you  can  get  any  person  to  lend  you 
what  will  pay  me  off  all  demands,  and  come  forward  with  the 
money  before  the  1st  of  May  next,  I  will  give  up  any  bargain 
you  may  conceive  I  have  in  the  purchase,  and  what  is  more,  will 
strike  off  501.  as  a  dead  loss  out  of  my  pocket  to  get  clear  of 
the  concern,  such  is  my  opinion  of  it,  but  after  that  date  I  will 
not,  as  I  have  been  put  to  very  serious  inconvenience  in  raising 
money  to  pay  off  the  prior  executions,  &c."  The  appellant  then 
endeavoured  to  obtain  a  loan  of  money  through  the  agency  of 
Messrs.  Macartney,  of  Dublin,  solicitors,  between  whom  and 
*  the  respondent  several  communications  took  place  respect-  *  6 
ing  the  extent  of  the  respondent's  claim,  but  without  pro- 
ducing any  result. 

The  appellant's  wife  died  in  June,  1820,  without  issue.  Mr. 
Chambers,  having  been  in  receipt  of  the  rents  of  the  lands  from 
November,  1818,  mortgaged  them  in  1822  to  the  respondent, 
Alexander,  for  1200Z.,  and  in  the  same  year  surrendered  the 
leases  of  1804,  and  in  consideration  of  such  surrender,  and  of 
450Z.  paid  to  the  Marquess  of  Donegal,  obtained  from  him  three 
new  leases  of  the  same  lands,  at  the  former  rent,  for  three  lives, 
or  forty-one  years;  and  subsequently,  in  consideration  of  the 
surrender  of  those  leases,  and  of  fines  amounting  together  to 
1092/.,  the  Marquess,  by  three  indentures  of  lease,  dated  respec- 
tively the  15th  of  April,  1825,  demised  the  said  lands  to 
Chambers,  his  heirs  and  assigns,  for  three  lives,  renewable  for 
ever,  at  reserved  yearly  rents,  amounting  together  to  174?.  The 
respondent  then  granted  new  leases  to  the  occupying  tenants  for 
a  life  therein  named,  or  thirty-one  years.     The  respondents, 
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Lepper  and  Allen,  were  two  of  the  tenants  to  whom  those  leases 
were  granted,  upon  their  surrendering  their  former  leases,  after 
notice  from  the  appellant  not  to  surrender,  and  that  he  intended 
to  dispute  Chambers's  right  to  deal  with  the  property.  The 
appellant,  on  more  than  one  occasion,  remonstrated  with 
Chambers  also  for  thus  dealing  with  the  property,  but  from 
pressure  of  his  pecimiary  diflSculties,  he  was  not  able  to  take 
proceedings  to  enforce  his  claims  until  the  year  1829,  when 
he  filed  his  biU  against  the  four  respondents  in  the  Court  of 
Chancery  in  Ireland. 

The  bill,  in  addition  to  the  facts  herein  before  set  forth,  further 
stated  and  charged,  that  the  sheriff  being  determined  to  sell 
*7  the  said  lands,  notwithstanding  *the  service  of  the  said 
notice,  the  plaintiff  waited  on  Chambers  and  requested  him 
to  attend  the  sale  and  purchase  the  lands  in  trust  for  the  plaintiff; 
that  Chambers  undertook  to  do  so,  and  the  plaintiff,  having  then 
the  highest  opinion  of  his  honour  and  integrity,  communicated  to 
him  all  his  fears  and  wishes  respecting  the  intended  sale,  and 
put  him  fully  in  possession  of  the  value  of  the  premises;  that 
Chambers  thereupon  promised  and  agreed  to  attend  the  sale  at 
Lifford,  and  to  purchase  the  lands  in  trust  for  the  plaintiff ;  and 
it  being  considered  necessary  that  a  few  other  friends  of  the 
plaintiff  should  attend  the  sale,  several  of  them  attended  accord- 
ingly, by  the  advice  and  with  the  knowledge  of  Chambers,  and 
among  others,  a  Mr.  Sinclair,  a  gentleman  of  great  respectability, 
whom  Chambers  requested  to  become  purchaser  of  the  said  lands 
as  trustee  for  the  plaintiff,  which  Mr.  Sinclair  said  he  was  ready 
to  do,  provided  Chambers  would  take  care  that  he  should  not 
be  involved  in  any  dispute  or  litigation  that  might  arise  from 
the  proceedings ;  that  Chambers  thereupon  entered  into  some 
arrangements  with  M'Crea,  one  of  the  plaintiffs  in  the  said 
executions,  so  as  to  induce  him  and  the  plaintiffs  in  the  other 
executions,  and  their  friends,  not  to  outbid  him,  and  the  plain- 
tiffs friends,  knowing  Chambers  to  be  his  confidential  adviser 
and  attorney,  and  being  informed  by  Chambers  that  arrange- 
ments were  made  by  which  he  was  to  become  the  purchaser  in 
trust  for  the  plaintiff,  rested  satisfied  that  such  was  the  case ; 
that  Chambers,  having  at  the  sale  bid  2o00Z.  for  the  lands,  was 
declared  the  highest  bidder,  and  consequently  the  purchaser 
thereof,  with  the  approbation  of  the  plaintiffs  friends  then  pres- 
ent, who  conceived  that  the  purchase  was  in  trust  for  the 

*  8    plaintiff,  otherwise  they,  or  some  of  them,  would  have  *  bid 
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for  the  lands  and  purchased  the  same  in  trust  for  him ;  that 
the  sum  of  25002.  was  a  very  inadequate  consideration  for  the 
said  lands,  but  that  no  person  was  willing  to  bid  any  larger  sum, 
in  consequence  of  the  said  arrangement  by  Chambers  with  the 
plaintiffs  friends  and  creditors,  and  of  the  publishing  the  said 
notice,  and  in  consequence  of  it  being  generally  rumoured  that 
Mrs.  Austin  and  her  trustee  intended  to  dispute  the  validity  of 
the  sale ;  that  some  persons  who  attended  at  the  sale  would  have 
bid  5000Z.  for  the  said  lands  if  the  said  notice  had  not  been 
served,  and  if  they  had  not  heard  that  Chambers  attended  to 
purchase  the  same  as  trustee  for  the  plaintiff;  that  on  the  day  of 
the  sale  the  plaintiff  dined  in  company  with  Chambers  at  the 
house  of  his  uncle,  a  Mr.  John  Chambers,  of  Lifford,  since 
deceased ;  and  Chambers  (the  respondent),  in  a  conversation 
after  dinner,  in  the  hearing  of  several  persons,  expressly  declared 
he  made  such  purchase  in  trust  for  the  plaintiff,  and  that  he 
would  at  any  time  give  up  the  same  on  being  paid  his  purchase- 
money,  or  words  to  that  effect. 

The  bill  further  stated  several  applications  made  by  and  on 
behalf  of  the  plaintiff  to  Chambers,  and  his  answers  (which 
were  to  the  effect  stated  in  his  said  letter),  and  that  the  plain- 
tiff endeavoured  to  raise  money  sufficient  to  pay  off  Chambers's 
demands;  that  while  the  negotiation  for  a  loan  was  pending, 
application  was  made  to  Chambers,  by  Messrs.  Macartney,  on 
behalf  of  the  plaintiff,  to  send  a  statement  of  the  title  to  the  said 
lands  of  Three  Trees  and  Aught  to  Mr.  R.  Hamilton,  in  order  to 
endeavour  to  raise  money  to  pay  Chambers ;  that  in  reply.  Cham- 
bers wrote  a  letter  to  Messrs.  Macartney  on  the  19th  of  May,  1820, 
stating  that  he  had  sent  a  statement  of  the  title  to  Messrs. 
Hamilton  &  Coy's  office,  and  that  the  leases  thereof  *  were  *  9 
the  only  documents,  and  they  were  in  the  plaintiff's  posses- 
sion ;  and  that  he.  Chambers,  considered  the  security  very  good  for 
8000/.  or  4000?.,  thereby  admitting  indirectly  that  the  plaintiff 
was  entitled  to  the  beneficial  interest  in  the  said  premises,  sub- 
ject to  Chambers's  demands ;  that  the  plaintiff  failed  to  procure 
the  said  loan,  and  became  more  embarrassed  in  his  circumstances, 
and  his  creditors  having  in  the  mean  time  proceeded  against  him 
in  the  Court  of  Chancery,  a  receiver  was  appointed  over  his  fee- 
simple  estate  in  the  county  of  Tyrone,  in  which  proceedings 
Chambers  was  hjs  solicitor ;  that  part  of  the  plaintiff's  said  fee- 
sample  estate  was  sold  in  the  year  1821,  under  proceedings  in  the 
Court  of  Chancery, — Chambers  still  acting  in  the  said  proceed- 
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ings  and  otherwise  as  his  solicitor, — to  pay  off  such  of  the 
plaintiff's  creditors  as  were  so  proceeding  against  him ;  and  the 
money  arising  from  such  sale  not  being  sufficient  to  discharge 
these  demjinds,  the  remainder  of  the  plaintiff's  fee-simple  estate 
was  in  the  year  1822  sold,  and  the  entire  money  arising  from  the 
sale  applied  in  satisfying  the  remaining  demands  of  his  creditors, 
during  which  period  and  theretofore  the  plaintiff  had  laboured 
under  very  great  pecuniary  embarrassments,  and  was  unable  till 
lately  to  take  steps  to  recover  his  property. 

The  bill  charged  that  Chambe^s  had  received  the  rents  of  the 
said  leaseholds  from  1818,  and  also  large  sums  by  way  of  fines 
from  the  tenants,  which  would  have  produced,  if  properly  man- 
aged, and  without  his  neglect  or  wilful  default,  a  profit  rent 
exceeding  600?.  a  year,  and  the  amount,  with  the  fines,  would 
have  more  than  paid  off  all  his  demands  in  respect  of  his  purchase- 
money  and  costs  as  solicitor  for  the   plaintiff ;  that  from 

*  10   the  time  Chambers  *  obtained  possession  of  the  said  lease- 

hold interest  in  1819,  repeated  applications  had  been  made 
to  him  by  persons  on  behalf  of  the  plaintiff,  to  prevail  on  him  to 
make  the  property  available  for  the  plaintiff's  benefit,  and  to  fur- 
nish an  account  of  what  remained  due  to  him  after  allowing  him 
credit  for  whatever  demand  he  had  against  the  plaintiff  for  bosts 
or  otherwise ;  but  that  Chambers  neglected  to  furnish  any  account 
or  to  come  to  any  terms  with  the  plaintiff,  and  contrived,  without 
giving  a  direct  refusal  to  such  applications,  to  cause  the  plaintiff 
and  his  friends  in  a  short  time  to  abandon  all  hopes  of  an  amica- 
ble arrangement ;  that  Chambers,  in  consequence  of  the  inter- 
ference of  the  plaintiff's  friends  and  the  interest  taken  by  them 
in  his  affairs,  became' apprehensive  that  some  legal  proceedings 
would  be  taken  by  the  plaintiff  for  the  recovery  of  his  interest  in 
the  said  lands  ;  and  in  order  further  to  embarrass  the  appellant 
and  throw  difficulty  in  his  way.  Chambers  surrendered  the  leases 
in  1822  to  the  Marquess  of  Donegal,  and  obtained  new  leases  to 
himself,  and  then  apportioned  the  lands  into  lots  and  made  new 
leases  to  the  tenants ;  that  in  1825  he  made  a  lease  of  part  of  the 
said  lands  to  the  respondent  Lepper  for  a  long  term,  at  a  rent 
much  below  the  yearly  value  thereof,  but  the  plaintiff  having 
heard  that  some  agreement  was  about  to  be  made  between  Lepper 
and  Chambers,  caused  the  former,  previous  to  his  taking  such 
lease,  to  be  served  with  notice  cautioning  him  against  taking  it, 
and  apprising  him  that  Chambers  held  the  lands  as  trustee  for 
plaintiff ;  that  the  respondent  Allen  had  held  part  of  the  said 
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lands  from  Mr.  Blacker'  (whose  interest  the  plaintiff  had  pur- 
chased) by  virtue  of  a  lease  for  the  life  of  King  George  IV.,  and 
that  the  appellant  had,  before  the  said  sale,  held  from 
Allen,  by  virtue  of  an  ♦  agreement  in  writing,  about  twenty  *  11 
acres  of  the  said  lands  for  the  said  life,  upon  which  prem- 
ises the  plaintiff  expended  upwards  of  400Z.  in  improvements, 
considering  that  on  the  expiration  of  Allen's  lease  from  Blacker, 
the  lands,  together  with  the  buildings  and  improvements,  would 
fall  to  the  plaintiff,  as  well  as  the  rest  of  Allen's  farm  ;  but  that, 
in  order  to  deprive  the  plaintiff  of  that  benefit,  Chambers  con- 
trived to  get  a  surrender  of  the  said  lease  from  Allen,  and  he 
then  made  him  a  new  lease  of  his  farm  at  an  undervalue  for 
thirty-one  years,  by  which  contrivance  they  deprived  the  plaintiff 
of  the  advantage  of  having  the  said  lands,  with  the  buildings  and 
improvements  thereon,  upon  the  decease  of  his  late  Majesty, 
although  the  plaintiff  had  cautioned  AUen  not  to  surrender  his 
lease  or  take  a  new  one  from  Chambers,  whose  title  to  make  such 
lease  Allen  was  apprised  that  plaintiff  intended  to  dispute. 

The  bill  prayed  that  the  deed  of  sale  made  by  the  sheriff  of 
Donegal  to  Chambers  might  be  declared  fraudulent  and  void  as 
against  the  plaintiff,  or  might  be  decreed  to  have  been  taken  in 
trust  for  the  plaintiff,  and  that  Chambers  might  be  decreed  to 
execute  a  reconveyance  of  the  premises  to  him  on  payment  of  the 
sum,  if  any,  which  should  be  found  due  to  Chambers  after  giving 
credit  for  the  several  sums  received  by  him  out  of  the  lands  and 
premises,  or  which  might,  without  his  neglect  or  wilful  fault, 
have  been  received  by  him  since  the  date  of  the  deed  of  sale ; 
that  the  new  leases  made  by  the  Marquess  of  Donegal  to  Cham- 
bers of  the  said  lands  might  be  declared  to  have  been  taken  in 
trust  for  the  plaintiff;  that  he  might  be  decreed  entitled  to  the 
benefit  thereof,  and  put  into  quiet  possession  of  the  lands 
and  premises ;  that,  in  case  the  alleged  deed  of  *  mortgage  *  12 
from  Chambers  to  the  respondent  Alexander  should  be 
considered  valid  as  against  the  plaintiff,  then  Alexander,  on 
being  paid  the  money  which  should  be  found  due  to  him,  might 
be  decreed  to  join  in  the  reconveyance  to  the  plaintiff;  that  the 
leases  made  to  Lepper  and  Allen  by  Chambers  might  be  declared 
fraudulent  and  void  as  against  the  plaintiff;  that  all  proper 
accounts  might  be  taken,  and  especially  an  account  of  what  was 
due  to  Chambers  by  the  plaintiff,  as  well  for  the  said  purchase- 
money  as  any  other  demands  he  might  have  against  the  plaintiff, 
whether  for  costs  due  to  him  as  attorney  or  solicitor  for  the  plain- 
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tiff  or  otherwise ;  and  that  an  accounl>  might  be  taken  of  the 
rents  and  profits  of  the  lands  received  by  Chambers,  or  for  his 
use,  since  he  entered  into  possession  thereof,  and  that,  in  th^ 
mean  time,  a  proper  person  might  be  appointed  to  receive  the 
rents,  &c. 

Mr.  Chambers  put  in  his  answer  in  February,  1830,  and  thereby 
stated,  among  other  things,  that  in  and  for  some  years  previous 
to  1819,  he  was  concerned  for  the  plaintiff  in  several  professional 
matters  as  attorney  and  solicitor,  and  that  he  was  on  terms  of 
friendship  with  him  ;  that  in  1815  the  plaintiff  became  indebted 
to  the  firm  of  Birch,  Milk,  and  Hall  Chambers,  of  Dublin,  mer- 
chants, to  whom  he  was  introduced  by  this  defendant,  and  they 
agreed  upon  defendant's  recommendation  to  give  the  plaintiff 
credit  to  the  extent  of  1500Z.,  for  which  the  plaintiff  gave  them 
his  bond,  and  they  obtained  judgment  thereon,  and  in  1816  this 
defendant  paid  them  a  balance  of  1020Z.,  due  to  them  from  the 
plaintiff  on  foot  of  the  bond  and  judgment,  and  took  an  assignment 

from  them  of  the  judgment,  which  this  defendant  assigned  in 
*  13   1817  to  H.  B.  Beresford,  as  security  *  for  money,  but  subject 

to  Beresford's  lien,  the  beneficial  interest  in  the  judgment 
remained  in  this  defendant,  and  in  1819  he  was  compelled  for  his 
own  protection  to  issue  execution  on  the  judgment  for  the  said 
balance  with  interest,  amounting  togetlier  to  the  sum  of  1164Z. 
2«.  6d.  The  answer  admitted,  that  previous  to  the  sheriffs  sale  of 
the  plaintiff's  interest  in  the  said  lands,  the  plaintiff  waited  on  this 
defendant  to  consult  with  him  as  to  the  best  means  for  the  pres- 
ervation of  the  plaintiff's  interest  therein ;  but  this  defendant 
had  no  recollection,  nor  did  he  believe,  that  he  advised  the  said 
notice  on  the  sheriff  in  Mrs.  Austin's  name,  but  he  used  his  best 
exertions  with  the  other  execution  creditor  to  suspend  their  exe- 
cutions, and  he  was  willing  to  suspend  his  own,  which  was  in 
Mr.  Beresford's  name,  in  trust  for  him,  in  order  to  give  the  plain- 
tiff an  opportunity  of  raising  money  to  pay  them  all  off,  for  which 
purpose  this  defendant  also  used  his  exertions  with  the  sheriff  to 
postpone  the  sale.  The  defendant  also  admitted  that  he  went  to 
Lifford  to  attend  the  adjourned  sale  on  the  13th  of  April,  1819, 
but  said  he  went  there  solely  for  the  purpose  of  protecting  his 
own  interest ;  and  being  at  his  uncle's  house  on  that  morning,  the 
plaintiff  waited  on  him  and  requested  him  to  attend  the  sale  and 
purchase  the  lands  in  trust  for  him,  but  the  defendant  denied  that 
he  then  or  at  any  other  time  promised  or  agreed  to  purchase  said 
lands  in  trust  for  the  plaintiff ;  on  the  contrary,  he  most  positively 
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refused  to  do  so ;  and  he  denied  that  the  plaintiff  did  with  any 
such  view  put  him  in  possession  of  the  value  of  the  premises,  for 
ymih  that  matter  this  defendant  was  previously  weU  acquainted, 
in  consequence  of  his  professional  intercourse  with  the  plaintiff ; 
and  defendant  considered  the  plaintiffs  interest  in  the  lands  a 
▼eiy  scanty  security  for  the  executions  prior  to  and  includ- 
ing ♦  that  at  the  suit  of  Beresford,  subject  also  to  Mrs.  *  14 
Austin's  jointure,  and  to  two  years'  arrears  of  head  rent, 
for  which  ejectments  had  been  brought  by  the  Marquess  of 
Donegal.  • 

The  defendant,  by  his  answer,  admitted  that  2600Z.,  for  which 
siun  he  was  declared  the  purchaser  of  the  lands,  would  havejbeen 
an  inadequate,  but  not  very  inadequate,  consideration  for  the  same 
from  another  purchaser,  if  a  satisfactory  title  to  the  lands  could 
have  been  made  out,  but  he  denied  that  said  sum  was  an  inade- 
quate consideration  from  himself  under  all  the  circumstances,  for 
he  might  as  well  have  bid  the  siun  of  8395Z.,  which  would  include 
his  own  execution,  as  2500Z.,  inasmuch  as  in  that  case  he  would 
have  been  entitled  to  set  off  the  amount  of  his  trustee's  execution 
for  1164Z.  2b.  5d.  against  the  purchase-money,  so  that  if  he  had 
advanced  his  bidding  to*  the  sum  of  8895Z.,  the  plaintiff  would 
not  have  been  more  benefited  thereby,  nor  would  the  lands  have 
cost  defendant  a  greater  sum  than  they  did,  for  he  had  no  other 
security  for  the  said  execution ;  but  he  did  not  bid  the  larger 
sum,  not  only  because  he  did  not  believe  the  appellant's  interest 
worth  so  much,  but  also  with  a  view  to  save  the  sheriff's  fees. 
The  defendant  admitted  that  the  plaintiff  might  have  applied  to 
other  persons,  as  in  the  bill  mentioned,  to  attend  the  sale  as  friends 
for  him,  and  they  might  have  attended  accordingly,  but  defendant 
did  not  see  any  such  friends  of  the  plaintiff  there,  except  Mr.  Sin- 
clair, and  he  denied  that  any  persons  attended  by  his  advice  or 
under  any  agreement  or  understanding  that  such  trust  purchase, 
as  in  the  bill  stated,  should  be  made  by  this  defendant ;  and  he 
admitted  that  among  the  persons  who  attended  the  sale  was  Mr. 
Sinclair,  whom  he  admitted  to  be  a  gentleman  of  great  re- 
spectability, *  but  to  whom  if  any  request  was  made  to  pur-  *  15 
chase  the  lands  in  trust  for  the  plaintiff,  it  must  have  been 
made  by  the  plaintiff  himself,  and  not  by  this  defendant ;  and 
defendant  was  willing  to  admit  that  Mr.  Sinclair,  in  compliance 
with  such  request,  might  have  said  (but  of  which  defendant  had 
no  recollection)  that  he  was  ready  to  purchase  the  lands  in  trust 
for  the  plaintiff,  provided  this  defendant  would  take  care  that  he 
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should  not  be  involved  in  any  litigation  to  arise  from  the  pro- 
ceedings, but  to  give  such  indemnity,  if  it  was  demanded,  tins  de- 
fendant did  not  consider  himself  in  any  manner  obliged,  nor  could 
he  agi-ee  to  do  any  thing  so  imprudent ;  but,  as  he  best  recollected, 
Mr.  Sinclair,  when  informed  that  if  he  became  the  purchaser  he 
should  be  prepared  with  the  money  to  pay  it  over,  declined  to 
become  the  purchaser,  and  defendant  positively  denied  that  he 
entered  into  any  arrangement  with  M'Crea,  or  any  other  plaintiff 
in  the  executions,  or  with  any  other  person,  not  to  outbid  de- 
fendant. 

The  defendant,  after  stating  in  his  answer,  at  great  length,  the 
circujastances  attending  the  sale,  and  his  subsequent  communica- 
tions with  the  appellant,  his  agents  and  friends,  and  the  circum- 
stances attending  the  surrendering  of  the  old  leases,  and  the 
obtaining  of  new  leases,  by  which  he  created  a  new  and  different 
interest  in  the  lands,  denied  repeatedly  and  positively  all  the 
material  allegations  in  the  bill,  on  which  the  appellant's  equity 
depended,  and  he  insisted  that  he  bid  for  and  purchased  the 
appellant's  interest  in  the  said  lands  solely  on  his  own  account, 
and  not  in  behalf  of,  or  in  trust  for,  the  appellant;  that  he  never 
promised  or  agreed  to  bid  for  them,  or  buy  them  in  behalf  of,  or 
in  trust  for,  the  appellant ;  that  he  never  admitted  he  would 

*  16  bid  for  or  buy  them,  or  that  *he  did  buy  them  in  behalf  of, 

or  in  trust  for,  the  appellant ;  and  that  the  appellant  well 
knew,  at  the  time  of  the  sale,  that  the  purchase  was  made  by  the 
respondent  for  his  own  benefit  absolutely.  He  also  insisted  on 
the  benefit  of  the  Statute  of  Frauds. 

The  respondents  Allen  and  Lepper  in  their  several  answers 
said,  they  believed  that  Chambers  became  the  purchaser  of  the 
said  lands  for  his  own  benefit,  and  not  in  trust  for  the  appellant, 
or  under  any  agreement  with  him  of  the  nature  in  the  bill  stated. 
They  severally  admitted  that  they  were  served  with  notice  not 
to  surrender  their  respective  leases  to  Chambers,  &c.,  as  in  the  bill 
stated ;  but,  believing  that  the  appellant  had  no  ground  for  dis- 
puting Chambers's  title  to  the  premises  under  the  sale  by  the 
sheriff,  they,  disregarding  the  notices,  surrendered  their  leases, 
and  accepted  new  leases  for  a  term  of  thirty-one  years,  or  the 
life  therein  mentioned,  at  rents  which  were  the  full  value  of  the 
lands,  and  without  fines,  not  with  the  view,  as  in  the  bill  alleged, 
of  depriving  the  appellant  of  any  advantage,  or  of  throwing  diffi- 
culties in  his  way  against  establishing  his  right  to  the  said  lands. 
They  set  forth  in  their  respective  answers  their  several  reasons 
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for  the  surrenders,  and  for  the  acceptance  of  new  leases,  but 
which  are  not  material  to  be  here  stated.  The  respondent  Alex- 
ander, in  his  answer,  stated  that  in  1822  Chambers  had  mortgaged 
the  lands  to  him  for  1200Z.,  and  that  he  was  a  mortgagee  for  valu- 
able consideration,  without  notice  of  the  appellant's  title. 

Witnesses  were  examined  on  both  sides. 

Mr.  Clotworthy  Macartney,  of  Dublin,  solicitor,  examined  for 
the  appellant,  deposed  that  in  the  early  part  of  1820  he  endeav- 
oured to  raise  a  loan  for  the  appellant  to  enable  him  to  pay 
off  Chambers,  *  and  obtain  from  him  a  reconveyance  of  the  *  17 
property,  which,  the  appellant  then  informed  deponent,  had 
been  purchased  by  Chambers  in  trust  for  him ;  that  Chambers, 
in  answer  to  a  letter  which  deponent  wrote  to  him  for  a  state- 
ment of  the  title  to  the  lands,  for  the  purpose  of  raising  the  pro- 
posed loan,  wrote  back, — "  The  leases  are  the  only  documents, 
and  those  Mr.  Austin  has.  I  never  had  searches  against  these 
lands.  Any  information  in  my  power,  I  shall  readily  afford  you. 
I  consider  the  security  good  for  3000/.  or  4000Z.'*  That  the  appel- 
lant had  been  much  embarrassed  in  1820,  and  ever  since,  and 
deponent  assisted  him  to  raise  the  loan  voluntarily  at  his  request, 
and  without  expectation  of  remuneration.  That  Chambers,  in  a 
conversation  which  deponent  had  with  him,  relating  to  the  loan, 
and  to  his  demands  on  the  appellant,  refused  to  give  any  particu- 
lar accounts  of  his  demands,  bikt  stated  that  they  amounted  to 
2500/.  or  3000/.,  and  that  when  he  should  be  paid  the  amount 
due  to  him,  he  would  give  back  the  estate  to  the  appellant. 

Mr.  Joyce,  a  solicitor,  deposed  that  he  knew  Mr.  and  Mrs. 
Austin  in  1819 ;  she  was  about  forty-five  years  of  age,  in  very 
delicate  health;  Mr.  Austin  was  about  fifty,  and  in  excellent 
health;  he  was  then  and  ever  since  had  been  in  embarrassed 
circumstances ;  Chambers  told  deponent,  in  1826  or  1827,  that 
if  Austin  would  pay  him  all  the  money  the  lands  cost  him,  he 
would  as  soon  have  the  money  as  the  lands,  adding,  however, 
that  he  did  not  purchase  the  lands  in  trust  for  Austin. 

Mr.  Wm.  M'Clintock  Spence  deposed  that  he  was  present  at 
the  sheriff's  sale  of  the  lands,  and  he  understood  Mr.  Chambers 
came  there  to  bid  for  them,  and  also  as  the  law  agent  of  Mr. 
Austin,  and  he  *  collected  from  persons  who  were  at  the   *  18 
sale,  that  Chambers  had  purchased  them  in  trust  for  Austin, 
but  he  could  not  name  such  persons. 

Mr.  Sinclair  deposed  that  he  was  present  at  the  said  sale,  and 
Chambers  was  there  as  the  attorney  of  Austin,  and  Chambers 
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requested  this  deponent  to  bid  for  the  lands  for  Austin,  to  which 
deponent  replied  that  he  was  afraid  to  bid,  as  he  had  not  money, 
but  if  Chambers  would  arrange  it  with  the  sheriff,  so  as  that 
deponent  should  not  be  inconvenienced,  he  would  bid  for  the 
lands  in  trust  for  Austin;  Chambers  then  went  to  the  sheriff, 
and  appeared  to  have  had  a  conversation  with  him,  after*  which 
he  returned  to  deponent,  and  informed  him  that  he  had  made  the 
arrangement  with  the  sheriff,  and  that  he  would  bid  for  the  lands 
in  trust  for  Austin.  After  the  sale,  Chambers  informed  deponent 
that  he  had  bid  for  the  lands  in  trust  for  Austin,  and  that  be 
would  give  them  up  to  Austin  on  his  settling  with  him  for  the 
purchase-money ;  M'Crea  and  other  plaintiffs  in  the  executions, 
under  which  the  lands  were  sold,  and  some  of  their  friends,  and 
Chambers  and  deponent,  and  other  persons  whose  names  he  could 
not  remember,  were  present  at  the  sale,  and  some  of  the  plaintifib 
in  the  executions  bid  for  the  said  lands  something  beyond  the 
sums  marked  upon  their  writs,  and  Chambers  bid  a  small  sum 
above  the  other  bidders,  and  he  was  declared  the  purchaser. 
And  it  appeared  to  this  deponent  to  have  been  an  understood 
thing,  that  the  plaintiffs  in  said  executions  bid  for  said  lands  to 
cover  their  own  demands,  and  that  Chambers  bid  something  over 
the  same  in  trust  for  Austin,  and  Chambers  told  deponent  imme- 
diately afterwards,  that  he  had  bid  for  the  lands  in  trust  for 

*  19  Austin ;  the  sale  was  a  *  family  transaction,  and  Chambers 

attended  as  the  attorney  of  Austin. 

Mr.  W.  Marshall,  who  had  been  clerk  to  Mr.  Chambers,  deposed 
that  the  notice  served  on  the  sheriff  in  the  name  of  Mrs.  Austin 
was  wholly  in  the  handwriting  of  Chambers,  and  that  the  same 
was  prepared  by  him  as  the  attorney  of  Austin ;  that  Chambers 
had  been  his  attorney  and  solicitor  for  many  years  before  the 
sale,  and  acted  as  his  solicitor  in  preparing  an  answer  to  a  bill 
in  Chancery  in  May,  1819,  about  one  month  after  said  sale,  up 
to  which  time  he  was  concerned  as  law  agent  and  confidential 
adviser  to  Austin,  but  how  long  afterwards  he  continued  so,  this 
deponent  could  not  recollect.  This  witness  also  said,  that  Cham- 
bers furnished  an  abstract  of  Austin's  title  to  said  land,  in  1820, 
to  Mr.  Hamilton,  with  a  view  to  raise  a  loan  on  the  security  of 
the  lands. 

Other  witnesses  stated  that  the  lands  produced  in  1819  a  net 
profit  rent  of  4A0L ;  that  Mrs.  Austin's  jointure  was  not  worth 
more  than  1632.  on  account  of  her  bad  health,  and  that  subject 
thereto  Mr.  Austin's  interest  was  worth  6S00Z. 
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Several  of  the  witnesses  examined  for  Mr.  Chambers,  said  the 
land  had  been  let  before  1819,  at  rack  rents,  to  poor  tenants,  who 
undertook  to  pay  much  above  the  value  of  their  farms,  but  did 
not  pay ;  that  after  1819  Chambers  reduced  the  rents  to  these 
tenants,  who  then  made  improvements  on  them,  so  that  the  lands 
became  worth  from  lOOOZ.  to  1600Z.  more  than  they  were  at  the 
sale  in  1819. 

The  respondent  Allen,  who  was  examined  for  Chambers  under 
an  order  of  Court,  said  he  was  Austin's  land  agent  in  1819,  and 
the  notice  on  the  sheriff  in  Mrs.  Austin's  name,  was  prepared 
and  served  by  him,  and  none  of  the  execution  creditors 

*  had  any  concern  in  it,  the  same  having  been  done  by  this  *  20 
deponent  at  Austin's  request.  Deponent  was  present  at  the 
sale,  and,  shortly  before  it  commenced,  Austin  sent  him  to  the 
court-house  to  look  for  Mr,  Sinclair,  and  he  was  gratified  at 
learning  from  deponent  that  Sinclair  was  present,  but  he  did  not 
tell  deponent  that  any  one  was  to  bid  for  the  lands  in  trust  for 
him,  but  after  the  sale  he  appeared  surprised  that  Sinclair  had 
not  bid  for  the  lands,  and  he  sent  deponent  to  Chambers,  to  ask 
him  whether  it  was  in  trust  for  him,  Austin,  or  on  his  own 
account  that  he  purchased.  Deponent  did  accordingly  put  the 
question  to  Chambers,  who  answered,  "  Certainly  not  in  trust, 
but  on  my  own  account ;  for  if  I  had  not  purchased,  I  would 
have  lost  my  client's  money  and  my  own."  That  Austin  was  at 
Lifford  on  the  day  of  the  sale,  but  being  afraid  of  being  arrested, 
he  concealed  himself  at  a  friend's  house. 

Other  witnesses  proved  that  Chambers  after  the  sale  paid  the 
purchase-money,  2500Z.,  of  which  2S38Z.  was  applied  in  discharge 
of  the  four  executions  prior  to  his  own.  That  he  also  paid  for 
arrears  of  head  rent  and  costs  of  an  ejectment,  to  Lord  Donegal's 
agent,  446Z.,  and  afterwards,  in  1822,  450Z.  as  fines  for  new  leases 
of  the  said  lands ;  and  in  1825,  upon  the  surrender  of  these  leases, 
and  taking  leases  for  lives  renewable  forever,  he  paid  the  further 
fines  of  822Z.,  200Z.,  and  702.  respectively  for  each  lease. 

The  cause  came  to  be  heard  before  the  Lord  Chancellor  of  Ire- 
land, in  May,  1882.  The  respondent  Chambers  objected  to  the 
reading  of  Mr.  Sinclair's  evidence,  because  its  object,  in  the  first 
place,  was  to  prove  a  trust  of  land  by  parol  testimony,  which 
was  contrary  to  the  Statute  of  Frauds ;  and  secondly,  because 
he  was  examined    to   prove  alleged  conversations  with 

•  Chambers,  which  were  not  put  in  issue  by  the  pleadings.    •  21 
These  objections  were  overruled,  and  the  evidence  was  read. 
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By  the  decree  pronounced  by  the  Lord  Chancellor,  and  dated  the 
10th  of  May,  1832,  it  was  ordered  and  decreed,  that  upon  Cham- 
bers undertaking  to  execute  a  general  release  of  all  demands  to 
Austin,  and  to  have  satisfaction  entered  on  the  record  of  the 
judgment  vested  in  H.  B.  Beresford  against  Austin,  his  bill 
against  Chambers  should  be  dismissed  without  costs,  but  with 
costs  as  against  the  other  defendants  thereto. 

The  cause  was  afterwards  reheard  on  a  petition  presented  by 
Austin  for  that  purpose.  By  the  decree  made  on  the  rehearing, 
and  dated  the  28th  of  May,  1833,  it  was  ordered  and  decreed, 
that  the  decree  of  the  10th  of  May  should  be  varied,  and  that  a 
value  should  be  set  on  the  plaintiff's  interest  in  the  lands  of 
Three  Trees  and  Aught,  as  the  same  subsisted  on  the  28th  of 
April,  1819,  subject  to  the  jointure  charged  thereon ;  and  after 
crediting  against  the  same  the.  moneys  paid  by  Chambers,  on  the 
sale  by  the  sheriff,  and  all  expenses  and  costs  attending  the  same, 
and  also  the  amount  due  on  the  judgment  vested  in  H.  B.  Beres- 
ford, and  the  sums  paid  by  Chambers  for  rent,  fines,  and  costs,  in 
redeeming  the  lands,  such  value  to  be  ascertained  by  a  jury.  And 
it  was  further  ordered  and  decreed,  that  an  issue  be  directed  to  be 
tried  by  a  jury  of  the  county  of  Donegal,  and  that  the  question  to  be 
tried  be  whether  the  said  sums  were  a  fair  value  of  the  plaintiff's 
interest  in  the  said  lands,  on  the  28th  of  April,  1819,  and  if  the  jury 
should  be  of  opinion  that  the  sums  so  paid  by  Chambers,  together 
with  the  said  allowances,  were  more  than  the  interest  was  worth, 
in  such  case  the  jury  were  to  be  at  liberty  so  to  find. 

*  22        Mr.  Austin  appealed  against  both  decrees.  The  *  respon- 

dents appealed  against  the  latter  decree,  and  also  against  the 
admission  of  Sinclair's  evidence. 

Mr.  Knight  and  Mr.  Jacob  (^Mr.  Hislop  Clarke  was  with  them), 
for  Austin.  —  The  first  decree  is  so  far  beneficial  to  this  appel- 
lant, as  it  puts  Chambers  upon  an  undertaking  to  release  him 
from  all  demands;  but  it  is  not  founded  on  any  principle  which 
governs  courts  of  equity  in  adjudicating  on  questions  arising  out 
of  transactions  between  solicitors  and  their  clients ;  it  is  a  mere 
arbitration  obliging  the  appellant  to  sell  his  property  over  again 
under  a  new  contract  made  by  the  Court.  Chambers  not  being 
entitled  to  retain  the  benefit  of  his  purchase,  under  the  circum- 
stances disclosed  by  the  pleadings  and  evidence,  it  was  not  com- 
petent for  the  Court  to  make  a  title  for  him,  by  obliging  him  to 
release  othex  and  distinct  demands  on  the  appellant.  That 
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decree,  therefore,  was  erroneous  in  dismissing  the  bill  upon  Cham- 
bers executing  that  release ;  and  the  Court  below  seemed  to  be 
of  that  opinion  upon  the  rehearing,  for  by  the  decree  then  pro- 
nounced the  former  is  materially  varied.  But  the  second  decree, 
though  still  more  beneficial  to  the  appellant  than  the  first,  is  not 
the  less  erroneous ;  it  clearly  admits,  by  the  form  of  it,  that  the 
purchase  by  Chambers  for  his  own  use  could  not  stand  good ;  it 
proceeds  on  the  point  of  adequacy  of  value,  referring  to  other 
considerations  besides  the  purchase-money.  All  the  parties  com- 
plain of  being  aggrieved  by  this  decree ;  but  this  appellant  par- 
ticularly complains  of  it,  because  it  seems  to  assume  that  his  right 
to  relief  depended  upon  the  amount  of  the  value  of  his  interest  in 
the  lands,  as  compared  with  the  consideration  advanced  by 
Chambers  for  the  purchase ;  and  that  such  consideration 
included  his  judgment  *debt  vested  in  Mr.  Beresford,  *23 
whereas  that  debt  did  not,  in  fact,  form  any  part  of  the 
purchase-money,  nor  was  it  in  any  way  extinguished.  An  issue 
was  not  at  all  necessary  to  ascertain  the  value  of  this  appellant's 
leaseholds,  as  there  was  sufficient  evidence  of  that  before  the 
Court ;  but  if  the  further  investigation  of  the  value  was  material 
to  the  decision  of  the  cause,  it  might  be  more  correctly  and  con- 
veniently prosecuted  before  a  Master  of  the  Court.  Chambers 
himself  admitted,  in  his  letter  to  Messrs.  Macartney,  that  the 
property  was  not  merely  worth,  but  a  good  security  for  4000Z. ; 
but  witnesses  proved  it  to  be  worth  much  more,  for  they  showed 
that  the  net  profit  rent  in  1819  was  440^.,  and  there  remained 
then  about  forty-five  years  to  run  of  the  leases  of  1804,  so  that 
6300Z.,  at  which  some  of  the  witnesses  estimated  the  value  of  .the 
appellant's  interest,  was  a  moderate  estimate. 
.  The  proper  points  for  consideration  in  this  case  are,  first, 
whether  Chambers  purchased  the  property  as  the  agent  of  the 
appellant ;  secondly,  whether,  in  case  there  was  no  express 
agency,  it  was  competent  for  Chambers  to  be  the  purchaser  of 
his  client's  property  for  his  own  benefit ;  and  thirdly,  whether 
the  appellant's  equity  is  barred  by  lapse  of  time. 

It  is  not  too  much  to  infer  from  the  admissions  of  Chambers  in 
his  conversations  with  the  appellant  and  his  friends  soon  after 
the  sale,  and  also  from  his  previous  application  to  the  sheriff  on 
behalf  of  the  appellant  to  postpone  it,  that  he  was  acting  as  his 
agent  and  friend.  But  all  doubt  on  that  point  is  removed  by  the 
evidence  of  Mr.  Sinclair,  who,  according  to  the  admission  of 
Chambers  himself,  is  a  gentleman  of  great  respectability.     He 
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positively  swore  that,  at  the  sale  and  immediately  after  it,  Cham- 
bers said  the  purchase  was  for  Mr.  Austin.     By  this  evi- 

*  24   dence  a  case  of  *  express  agency  was  clearly  proved.    If  a 

Court  ought  to  be  satisfied  with  that  evidence,  the  decree 
giving  the  benefit  of  the  purchase  to  Chambers,  subject  to  in- 
quiry as  to  the  value,  is  erroneous,  for,  in  equity,  an  agent 
employed  to  purchase  an  estate  is  considered  as  a  trustee  for  his 
principal:  LeeB  v.  Nvttall;(a)  and  as  an  agent  the  respondent 
can  derive  no  benefit  from  the  Statute  of  Frauds.  Should  the 
House,  however,  be  of  opinion  that  agency  was  not  sufficiently 
proved,  that  question  might  properly  be  referred  for  further 
inquiry. 

It  appeared  from  the  evidence,  and  it  was  not  denied  by  Cham- 
bers, that  up  to  the  time  of  the  sale  be  was  the  attorney  and 
confidential  professional  adviser  of  the  appellant,  and  that  very 
shortly  after  the  sale  he  acted  for  him  professionally.  Is  it  to 
be  presumed  that,  the  relation-  of  solicitor 'and  client  ceased  dur- 
ing the  time  of  the  sale?  That  was  the  time  that  the  client 
most  required  the  aid  of  his  solicitor,  and  there  is  no  reason  for 
assuming  that  that  relation  was  not  then  subsisting  between  those 
parties.  The  appellant's  friends  present  at  the  sale,  knowing 
that  Chambei*s  was  bis  solicitor,  were  satisfied,  on  seeing  him 
there,  that  he  attfended  for  the  appellant,  and  therefore  they 
made  no  bidding.  Then,  if  the  relation  of  solicitor  and  client 
was  subsisting,  the  purchase  by  the  solicitor  is  void  as  against 
the  client,  and  it  does  not  make  any  difference  that  this  was  a 
sale  by  public  auction,  or  that  the  consideration  was  equal  to  the 
value.  Ez  parte  JameB.  (ft)  The  policy  of  justice  will  not 
endure  a  purchase  by  a  solicitor  of  his  client's  property:   be 

must,  at  all  events,  first  denude  himself  of  that  character. 

*  26    The  principles  of  equity  *  are  most  strongly  laid  down  on 

this  point  in  the  case  last  referred  to,  and  also  in  Hall  v. 
Hallet  (c)  and  Bvlkley  v.  Wi\ford.  (d) 

Lapse  of  time  cannot  secure  the  benefit  of  this  purchase  to 
Mr.  Chambers  under  the  circumstances  as  proved  or  admitted. 
The  appellant' claimed  immediately  after  the  sale,  and  never 
ceased  to  claim  the  restitution  of  this  property,  as  appeared  by 
his  notices  to  the  tenants,  the  two  other  respondents,  and  by  other 
evidence  in  the  cause.    Besides,  only  ten  years  elapsed  before  the 

(a)  1  Buss.  &  My.  53,  and  2  My.  &  K.  819. 
(6)  8  Vea.  337. 

(c)  1  Cox.  141.  '  (d)  Ante,  Vol.  ii.  p.  102. 
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respondent  filed  his  bill ;  his  embarrassments  continued  all  that 
time ;  there  was,  therefore,  no  acquiescence,  and  there  has  been 
no  loss  of  evidence. 

Upon  all  these  grounds  the  decree  in  this  case  ought  to  have 
been  in  the  terms  of  the  prayer  of  the  bill,  that  the  purchase  be 
set  aside,  or  that  the  purchaser  be  declared  a  trustee  thereof  for- 
the  appellant. 

Mr.  Pemberton  and  Mr.  J.  BusselU  for  the  respondent  Cham- 
bers.—  This  was  a  purchase  made  openly  at  a  public  sale,  and 
there  was  no  fraud  in  the  transaction  to  impair  the  yalidity  of  the 
assignment  from  the  sheriff  to  Mr.  Chambers.     The  case  set  up 
by  the  appellant  is  inconsistent  with  the  facts  as  proved ;  and, 
independent  of  proofs,  it  is  incredible  that  Mr.  Chambers  would 
incur  the  risk  of  advancing  25002.  for  the  appellant,  besides  the 
debt  of  1200Z.  due  on  his  own  execution,  without  any  security  or 
previous  arrangement  whatsoever.     The  bill  alleged  that  some 
friends  of  Austin,  present  at  the  auction,  would  have  bid  50002. 
for  his  interest,  if  it  had  not  been  for  the  alleged  arrangement 
•  that  Mr.  Chambers  was  to  purchase  it  in  trust  for  him. 
There  *  was  no  evidence  of  that  allegation ;  it  is  an  un-   *  26 
founded  and  fabricated  story.     It  is  absurd  to  suppose  that 
Mr.  Chambers  would  enter  into  an  arrangement  by  which  he  was 
to  advance  25002.  forthwith,  and  be  left  to  abide  by  his  purchase 
if  it  .turned  out  to  be  a  losing  speculation,  but  if  profitable,  to 
give  up  the  benefit  of  it.    The  whole  of  the  evidence  is  consist- 
ent with  Mr.  Chambers's  answer,  that  he  was  at  the  sale  to  pro- 
tect his  own  interest,  .and  for  that  purpose  he  found  it  Aecessary 
to  bid  above  the  prior  execution  creditors.     But  he  was  not  in 
love  with  his  bargain,  and  he  was  ready  to  give  it  up  on  being 
paid  what  he  advanced,  and  what  was  justly  due  to  him.     Mr. 
Sinclair,  who  deposed  to  the  effect  of  conversations  he  had  with 
Mr.  Chambers,  may  be  a  very  respectable  man,  but  liable,  like 
all  other  men,  to  mistakes ;  he  may  have  the  impression,  which 
the  appellant  stated  his  other  friends  had,  that  Mr.  Chambers  was 
at  the  sale  on  behalf  of  Austin.     But  their  impressions  do  not 
prove  the  fact.    The  depositions  of  Mr.  Sinclair  were  improperly 
received,  as  the  conversations  to  which  he  spoke  were  not  prop- 
erly put  in  issue  by  the  biU.    The  reading  of  them  at  the  hearing 
below  was  objected  to,  but  the  objection  was  overruled.     Mr. 
Chambers  has  appealed  against  the  admission  of  that  evidence. 
There  is  no  legal  evidence  of  the  alleged  trust,  and  if  the  evi- 
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dence  offered  for  that  purpose  were  admissible,  it  would  not  be 
sufficient  to  prevail  against  the  positive  denial  by  Mr.  Chambers 
in  his  answer.  To  hold  that  a  trust  existed  here  would  be  repeal- 
ing the  Statute  of  Frauds.  Agency,  it  is  true,  may  be  proved 
by  parol  testimony,  though  a  trust  of  lands  cannot;  but  then -it 
.is  said,  if  the  agency  were  proved,  the  trust  would  result  by 
operation  of  law.    But  here  agency  was  not  legally  proved, 

♦  27    and  therefore  the  *  case  of  Lees  v.  Nuttall  relied  on  for  the 

appellant,  is  not  applicable  to  this  case ;  but  the  case  of 
Bartlett  v.  Picker%gill  (a)  is  quite  in  point.  There  the  purchase- 
money  being  paid  by  one  person,  parol  testimony  to  show  that  the 
purchase  was  made  by  him  in  trust  for  another,  was  rejected. 
And  upon  the  authority  of  that  and  other  cases,  the  rule  has  been 
well  laid  down  by  Sir  Edward  Sugden,  in  his  book  on  Vendors 
and  Purchasers :  (J)  "  Where  a  man  employs  another  by  parol,  as 
an  agent,  to  buy  an  estate,  who  buys  it  accordingly,  and  no  part 
of  the  purchase-money  is  paid  by  the  principal,  and  there  is  no 
written  agreement,  he  cannot  compel  the  agent  to  convey  the 
estate  to  him,  as  that  would  be  directly  in  the  teeth  of  the  Statute 
of  Frauds."  In  all  the  communications- from  the  app'ellant  to- 
Mr.  Chambers,  from  1819  to  the  time  of  ;filing  the  bill,  there  was 
no  allegation  of  an  agreement  by  Mr.  Chambers  to  act  as  his 
agent  at  the  sale ;  he  alleged  that  Chambers  made  the  purchase 
in  trust  for  him,  but  not  that  he  agreed  to  purchase  as  his  agent. 
This  having  been  a  purchase  at  a  public  sale^  by  the  highest 
bidder,  it  is  not  necessary  to  prove  that  full  consideration  was 
given,  and  the  rule  applicable  to  purchases  by  solicitors  and  others, 
placed  in  confidential  relations,  is  not  applicable  to  a  purchase 
from  the  sheriff  acting  in  behalf  of  execution  creditors,  at  a  sale 
over  which  the  client  had  no  control,  even  if  the  relation  of  solic- 
itor and  client  did  then  subsist  between  those  parties.  The 
client  was  not  the  vendor,  and  here  there  was  no  dealing  with 
him.     The  cases  of  ffall  v.  Hallet  and  Bulkley  v.  Wi^ford  have 

no  application  to  the  present.      Lord  Eldon  laid  down 

♦  28    *  the  principle  in  Montesquieu  v.  Sandys^  (c)  where  he  said, 

''  Whatever  may  be  the  conclusion,  with  regard  to  the  capac- 
ity to  purchase,  of  a  person  having  acted  in  the  relation  of  an 
attorney,  and  who,  if  not  continuing  so  to  act,  has,  by  means 
of  his  transactions  while  holding  that  character,  acquired  at  the 
expense  of  his  client  a  knowledge  of  his  property,  the  rule  is 

(a)  1  Cox,  15 ;  8.  c.  1  Eden,  515.  (b)  2d  Vol.  p.  139,  9th  edit, 

(c)  18  Vea.  307. 
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clear,  if  the  attorney,  in  the  course  of  his  client's  transactions, 
has  acquired  a  knowledge  of  the  value  of  the  property  which  the 
client  has  not  [which  was  not  the  fact  in  this  case],  and  with 
that  knowledge  makes  a  representation  and  a  proposal  to  pur- 
chase, as  of  a  certain  value,  that  which  he  knows  to  be  of  much 
higher  value,  &c.,  the  duties  attached  to  that  relation  requiring 
him  not  to  make  it  unless  he  knew  the  value."  A  representation 
so  made  would  be  either  negligence  or  misconduct.  These  obser- 
vations are  applicable  to  a  private  purchase*  by  a  solicitor  directly 
from  his  client,  but  they  show  that  this  transaction  between  Mr. 
Chambers  and  the  execution  creditors  of  Austin,  who  had  as 
much  knowledge  of  the  property  sold  as  Mr.  Chambers,  if  not 
more,  does  not  fall  within  the  rule. 

Lapse  of  time,  although  it  would  not  avail  in  case  of  a  trust,  is 
most  material  here.  The  value  of  this  property,  which  was  not 
more  than  the  consideration  given  for  it  in  1819,  has  been  much 
increased,  first,  by  the  death  of  the  jointress  in  1820,  and  from 
that  time,  by  the  improvements  made  on  it  by  Mr.  Chambers, 
and  also  by  the  tenants,  by  his  encouragement,  as  well  as  by  the 
leases  obtained  by  payment  of  large  fines.  Austin  lay  by  during 
the  ten  years  while  these  improvements  were  going  on,  and  then 
he  claimed  the  benefit  of  them.  Even  where  the  parties 
are  *  in  a  confidential  relation,  a  Court  of  Equity  will  not  *  29 
countenance  a  stale  claim  by  a  party  after  lying  by  so  long, 
with  notice  of  his  rights.  Gregory  v.  Gregory^  (a)  Lord  Selsey 
V.  JihodeHj  (6)  Champion  v.  Rigby.  (c)  If  this  were  a  bill  for  the 
specific  performance  of  a  contract  to  purchase,  one  year  after 
refusal  to  perform  would  be  a  bar  to  the  suit.  Watson  v.  Reed,  (d) 
The  same  principle  applies  to  a  bill  to  set  aside  a  purchase.  After 
a  lapse  of  ten  years,  it  is  impossible  to  restore  the  parties  to  the 
situation  in  which  they  would  have  been,  if  the  appellant  had 
prosecuted  his  claim  while  the  transaction  was  recent,  and  there- 
fore a  Court  of  Equity  ought  not  now  to  interfere  against  the 
legal  title. 

Mr.  Knight^  in  reply.  —  If  it  be  material  to  the  decision  of  this 
case  to  ascertain  the  agency  of  Chambers  in  this  purchase,  and 
this  House  should  be  of  opinion  that  this  record  does  not  afford 
the  means  of  affirming  it,  that  may  be  a  proper  question  to  be 
sent  for  trial  before  a  jury ;  all  the  necessary  witnesses  are  still 

(a)  Coop.  201.  (6)  2  S.  &  S.  41. 

(c)  1  Rubs.  &  My.  589.  (d)  1  Russ.  &  My.  236. 
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living.  But  it  is  submitted  that  the  House  will  not  consider 
the  question  of  agency  of  so  much  importance,  inasmuch  as  the 
relation  of  solicitor  and  client  is  so  clearly  made  out  as  subsisting 
during  the  whole  of  this  transaction,  and  on  that  ground  alone 
this  purchase  cannot  be  allowed  to  stand  against  the  appellant. 
Upon  that  point,  even  if  the  transaction  were  ever  so  fair,  and 
the  consideration  went  to  the  full  value,  instead  of  being  so  very 
inadequate,  every  part  of  Lord  Eldon's  judgments  in  Ex  parte 
James^  in  his  best  days,  and  in  Bvlkley  v.  WHford^  the  last  judg- 
ment delivered  by  that  most  learned  Lord,  are  worthy  of  atten- 
tion. 

*  30       *  There  is  no  ground  for  saying  that  this  appellant's 

equity  was  barred  by  lapse  of  time.  He  made  his  claim  on 
Mr.  Chambers  immediately  after  the  sale,  and  he  repeated  it  con- 
stantly by  himself  and  his  friends ;  he  gave  all  the  respondents 
notice  of  his  intention  to  dispute  Mr.  Chambers's  right  to  hold 
the  property ;  in  fact,  he  never  ceased  to  make  his  claim,  although, 
in  consequence  of  his  embarrassments,  he  was  not  able  to  urge  it 
effectually  until  1829,  having  been  in  prison  a  great  part  of  the 
time,  and,  while  he  was  not,  concealing  himself  from  his  creditors. 
In  the  cases  referred  to  on  that  point  there  was  such  a  lapse  of 
time  as  amounted  to  acquiescence,  there  being  a  lapse  of  eighteen 
years  in  Champion  v.  Righy^  besides  a  doubtful  equity ;  seventeen 
years  in  Lord  Sehey  v.  Rhodes ;  and  eighteen  years  in  Ghegory 
V.  Gregory.  In  the  last.  Sir  William  Grant,  M.R.,  said,  "  In  all 
the  cases  in  which  length  of  time  has  not  been  allowed  to  operate 
against  the  title  to  relief,  it  has  been  shown  that  there  has  been 
a  continuance  of  the  circumstances  in  which  the  transaction  first 
took  plac^,  as  of  the  distress  of  the  parties,  &o. ; "  (a)  words  which 
exactly  describe  the  present  case.  There  is  no  case  in  which  ten 
years  is  held  a  bar. 

But  then  it  is  uiged  that  third  parties  would  be  damaged  if 
this  purchase  were  to  be  set  aside  or  declared  to  be  in  trust  for 
the  appellant,  and  that  large  sums  have  been  expended  on  im- 
provements in  the  lands  by  Chambers  and  the  tenants.  The 
apprehension  of  injury  to  the  tenants  is  groundless,  as  Mr.  Austin 
does  not  intend  to  disturb  them ;  and,  besides,  for  their  protec- 
tion, an  intimation  may  be  given  in  any  order  made  by  this 

*  31    House,  by  which  the  appellant  will  *  readily  abide.     As  to 

any  expenditure  by  Mr.  Chambers  himself,  he  took  care, 
being  aware  of  the  unsoundness  of  his  title  to  retain  the  pur- 

(a)  Coop.  104. 
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chase,  to  take  coyenants  for  his  security  in  the  assignment  from 
the  sheriflf.  What  Lord  Chancellor  Clare  said,  in  Kenney  v. 
Broumej  (a)  is  not  inappropriate  to  the  defence  in  this  case : 
*'A8  to  the  equity  arising  from  valuable  and  lasting  improve- 
ments," said  his  Lordship,  *^  I  do  not  consider  that  a  man  who  is 
conscious  of  a  defect  in  his  title,  and  with  that  conviction  on  his 
mind  expends  a  sum  of  money  in  improvements,  as  entitled  to 
avail  himself  of  it.  If  the  person  really  entitled  to  the  estate 
will  encourage  the  possessor  of  it  to  expend  his  money  in  improve- 
ments, or  if  he  will  look  on  and  suffer  such  expenditure,  without 
apprising  the  party  of  his  intention  to  dispute  his  title,  and  will 
afterwards  endeavour  to  avail  himself  of  such  fraud ;  upon  the 
ground  of  fraud,  the  jurisdiction  of  a  Court  of  Equity  will  clearly 
attach  upon  the  case.  But  does  it  follow  from  thence,  Uiat  if  a 
man  has  acquired  an  estate  by  rank  and  abominable  fraud,  and 
shall  afterwards-  expend  his  money  in  improving  the  estate,  that 
therefore  he  shall  retain  it  in  his  hands  against  the  lawful  pos- 
sessor ?  If  such  a  rule  should  prevail,  it  will  certainly  justify  a 
proposition  which  I  once  heard  stated  at  the  bar  of 'the  Court  of 
Chancery,  that  the  common  equity  of  this  country  was  to  im- 
prove the  right  owner  out  of  the  possession  of  his  estate." 

The  Lord  Chancellor. — There  are  some  parts  of  this  case  on 
which  your  Lordbhips'  judgment  will  turn,  into  which  your  Lord- 
ships cannot  enter,  as  I  conceive,  without  looking  carefully 
•  into  the  evidence.  There  *  are,  however,  other  parts  on  *  32 
which  I  am  of  opinion  you  will  entertain  no  doubt.  It  ap- 
pears to  me  very  clear  that  the  attention  of  the  Court  below  could 
not  have  been  drawn  to  the  way  in  which  the  second  decree,  is 
framed.  The  main  object  of  it  was  to  direct  an  inquiry  as  to  the 
value  of  the  property.  The  question  of  value  is  not,  as  I  con- 
ceive, material  to  decide  the  case.  The  bill  did  not  ask  to  set 
aside  the  sale  for  undervalue.  In  neither  of  two  views  of  the 
case  is  the  question  of  value  material. 

The  circumstances  brought  under  your  Lordships'  considera- 
tion, as  to  the  other  two  points,  require  a  minute  examination  of 
the  evidence.  This  is  not  a  case  strictly  between  vendor  and 
purchaser,  but  one  in  which  the  vendor  is  acting  through  the 
agency  of  the  sheriff,  and  therefore  it  differs  from  a  case  in  which 
the  transaction  is  directly  between  the  person  who  sells  and  the 
person  who  buys.     Your  Lordships,  keeping  that  distinction  in 

(a)  8  Bidgeway,  Pari.  Cas.  462  ;  see  p.  519. 
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view,  cannot  fail  to  come  to  a  satisfactory  conclusion  on  the 
question. 

Lord  Brougham  said  he  entirely  agreed  with  his  noble  and 
learned  friend,  that  the  question  of  value  was  not  material,  and 
that  it  was  necessary  to  look  into  the  evidence  on  the  question  of 
agency. 

July  15,  1838. 

The  Lord  Chancellor,  after  stating  the  outline  of  the  case,  said, 
that  Austin  being  indebted  to  several  persons,  they  put  writs  of 
execution  against  his  property  in  the  county  of  Donegal  into  the 
hands  of  the  sheriff,  who  gave  public  notice  that  he  would  pro- 
ceed to  sell  on  a  day  named.  Mr.  Chambers,  who  was  the 
attorney  and  professional  adviser  of  Mr.  Austin,  applied  to  the 

sheriff  to  postpone  the  sale.     The  sheriff  did  not  comply, 
*  88   having  previously  complied  with  a  *  similar  request,  and  he 

sold  the  property,  and  Mr.  Chambers,  being  the  highest 
bidder,  was  declared  the  purchaser,  for  a  sum  which  was  sufficient 
to  pay  off  the  executions  before  his  own.  After  Chambers  became 
the  purchaser  he  renewed  the  leases  from  Lord  Donegal,  the  land- 
lord, and  also  renewed  their  leases  to  the  two  respondents,  tenants 
who  held  under  Austin.  They  had  notice  of  Austin's  intention  to 
dispute  Chambers's  right  to  retain  the  property.  The  cause  was 
twice  heard.  [His  Lordship  read  both  the  decrees.]  The  first 
decree  gave  Mr.  Chambers  the  benefit  of  his  contract  by  dismiss- 
ing the  plaintiff's  bill.  The  second  decree  directed  an  issue  to 
ascertain  the  value  of  the  plaintiff's  interest  in  the  lands  at  the 
time  of  the  sale,  subject  to  his  wife's  jointure,  and  after  giving 
Chambers  credit  for  what  he  paid  the  sheriff  with  the  costs,  and 
for  his  own  judgment  vested  in  Mr.  Beresford,  and  for  the  moneys 
paid  by  him  for  rent,  costs,  and  fines  to  the  landlord.  Whatever 
may  be  the  rights  of  the  parties,  it  appears  to  me  that  this  decree 
is  not  in  that  shape  in  which  the  rights  to  be  adjudicated  on  can 
be  ascertained.  If  Mr.  Chambers  was  placed  in  a  situation  which 
did  not  entitle  him  to  become  the  purchaser  at  all,  as  he  appears 
to  me  to  have  been,  the  question  will  be  whether  your  Lordships 
will  not  think  it  expedient  to  reverse  both  the  decrees.  To  frame 
the  order  which  your  Lordships  ought  to  make  will  require 
deliberation,  and  for  that  purpose  I  think  the  consideration  of  this  • 
case  must  be  postponed. 
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Lord  Brougham  agreed  that  the  decrees  could  not  stand  as 
they  were. 

August  15,  1838. 

The  Lord  Chancellor. — My  Lords,  this  case  was  argued 
a  considerable  time  ago  before  your  Lordships ;  *  and,  *  34 
although  further  consideration  was  postponed,  yet  on  one 
or  two  points  of  the  case  your  Lordships  seemed  to  entertain  no 
doubt.  There  were  two  decrees  of  the  Court  of  Chancery  in 
Ireland,  one  made  on  the  original  hearing,  and  another  on  a  re- 
hearing ;  and  I  think  your  Lordships  were  of  opinion  that  neither 
of  those  decrees  could  stand ;  but  your  Lordships  reserved  the  final 
adjudication  of  the  case,  for  the  purpose  of  considering  what  ought 
to  be  the  decree  to  be  substituted  in  the  place  of  those  which  it 
was  your  Lordships'  opinion  ought  to  be  reversed. 

My  Lords,  this  case  arose  out  of  a  very  short  transaction.  It 
appears  that  Mr.  Austin  was  entitled  to  a  leasehold  interest  in 
certain  lands  in  Ireland ;  he  was  very  much  indebted ;  there  were 
several  judgments  out  against  him,  and  the  writs  of  execution 
were  in  the  hands  of  the  sheriff.  It  appears  that  he  had  employed 
Mr.  Chambers  as  his  attorney  for  several  years,  —  upon  that  there 
was  no  dispute.  Mr.  Chambers  had  an  execution,  but  he  was 
not  the  party  who  was  seeking  to  enforce  a  sale ;  there  were  other 
execution  creditors  who  were  seeking  to  enforce  it.  Mr.  Austin 
was  very  desirous  of  preventing  the  sale  from  taking  place  ;  and 
one  fact,  of  which  there  was  no  dispute,  was,  that  he  applied  to 
the  sheriff  to  postpone  the  sale,  and  Mr.  Chambers  certainly  did 
co-operate  with  him  in  endeavouring  to  induce  the  sheriff  to 
postpone  it.  The  other  creditors,  however,  would  not  consent, 
and  there  was  no  postponement.  There  was  a  postponement 
from  a  former  day ;  but  the  sheriff  being  called  on  by  the  other 
creditors  on  the  second  occasion  to  perform  his  duty,  and  feeling 
that  he  had  no  discretion,  proceeded  to  sell.  One  of  the  cred- 
itors bid  a  certain  sum ;  that  was  a  creditor  who  had  a  *claim  *  36 
anterior  to  the  claim  of  Mr.  Chambers,  but  it  was  very  much 
less ;  and  it  has  been  admitted  on  all  hands,  that  the  value  of  the 
property  was  more  than  sufficient  to  cover  his  demand.  Mr.  Cham- 
bers then  bid  a  higher  sum,  and  he  was  declared  the  purchaser  of 
the  property,  and  the  sheriff  made  the  assignment  to  him.  This 
took  place  in  the  year  1819.  Mr.  Austin,  it  appears,  immediately 
after  this  sale  called  on  Mr.  Chambers  to  reassign  the  property 
to  him,  insisting  that  he  had  .a  right  to  the  benefit  of  this  pur- 
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chase,  and  that  Mr.  Chambers  was  not  entitled  to  retain  it  for  his 
own  benefit.  Mr.  Chambers  at  that  time  seemed  very  willing  to 
comply ;  it  does  not  appear  that  he  consented  as  a  matter  of  right, 
but  at  the  same  time  he  had  no  difficulty  in  saying  that  if  he  were 
paid  all  he  had  a  right  to  receive,  he  should  not  wish  to  retain 
the  property.  In  the  year  1820  Mrs.  Austin  died.  She  had  a 
contingent  interest  by  way  of  jointure  upon  this  property,  which, 
if  she  had  survived  Mr.  Austin,  would  of  course  have  very  much 
diminished  its  value,  and  her  death  made  the  property  of  course 
so  much  more  valuable  to  the  purchaser.  The  result  was,  that 
nothing  was  done  till  a  bill  was  filed  in  1829,  which  was  ten 
years  after  this  question  arose  ;  and  one  point  in  the  cause  was 
undoubtedly  the  length  of  time  which  elapsed  from  the  time 
Mr.  Austin's  title  accrued,  when  the  sale  took  place,  imtil  the 
period  when  he  filed  his  bill  to  call  in  question  this  purchase  by 
Mr.  Chambers. 

My  Lords,  the  case  came  on  to  be  heard  before  the  Court  of 
Chancery  in  Ireland,  in  1882,  and  the  first  order  was,  that  "  upon 
Mr.  Chambers  undertaking  •  to  execute  a  general  release  of  all 
demands  to  Mr.  Austin,  and  to  have  satisfaction  entered  on  the 

record  of  the  judgment  obtained  against  him  by  Messrs. 
*  36   *  Birch,  Mills,  and  Hall  Chambers,  and  vested  in  H.  B. 

Beresford,  —  a  trustee  for  Mr.  Chambers,  —  the  plaintiff's 
bill  be  dismissed."  That  your  Lordships  seemed  to  be  of  opinion, 
was  an  order  that  could  not  possibly  stand,  because  it  introduced 
certain  terms  altering  the  situation  of  the  parties  which  had 
formed  no  part  of  the  contract.  I  need  not  occupy  more  of  your 
Lordship's  time  upon  that  order,  because  your  Lordship's  opinion 
was  clearly  expressed  that  it  could  not  stand ;  and  so  it  appears 
to  have  been  thought  in  the  Court  below,  for  the  cause  was  re- 
heard at  a  subsequent  period,  and  then  a  decree  was  made  that  a 
value  should  be  set  upon  the  appellant's  interest  in  the  estate  as 
it  subsisted  in  1819,  after  crediting  against  the  value  the  moneys 
paid  by  Mr.  Chambers  for  the  purchase,  with  the  expenses  and 
costs  attending  the  same,  and  also  the  amount  of  his  judgment 
vested  in  Beresford,  and  the  sums  paid  by  him.for  rent,  costs,  and 
fines,  in  releasing  the  lands,  such  value  to  be  ascertained  by  a 
jury,  upon  an. issue  directed  for  the  purpose,  &c.  That  decree 
also,  your  Lordships  were  of  opinion  when  the  case  was  last 
before  you,  was  not  the  way  in  which  the  rights  of  the  parties, 
could  be  disposed  of,  and  your  Lordships  therefore  then  came  to 
the  conclusion  that  neither  of  those  decrees  could  stand.  Assum- 
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•  • 

ing  that  your  Lordships  adhere  to  that  opinion,  I  conceive  that 
the  only  question  that  remains  is,  what  ought  to  be  the  decree 
pronounced  ? 

Now  there  have  been  two  points  made  for  the  appellant,  im- 
peaching the  sale  ;  one  was,  that  when  Mr.  Austin,  the  owner  of 
the  property,  found  that  there  must  be  a  sale,  he  desired  Mr. 
Chambers  to  attend  and  buy  it  for  him  as  his  agent.  The  other 
point  was,  that  Mr.  Chambers  being  his  attorney,  and 
*  bound  to  do  the  best  he  could  for  his  employer,  could  not  *  87 
support  a  purchase,  which  he  had  made,  of  his  client's 
property. 

My  Lords,  I  have  no  hesitation  in  saying,  that  if  either  of 
these  propositions  were  made  out  in  the  a£Srmative,  the  appellant 
would  be  entitled  to  recover  this  property,  making,  of  course, 
compensation,  or  repayment  rather,  to  Mr.  Chambers,  of  the 
moneys  which  he  has  expended  upon  the  property,  it  being  quite 
clear,  according  to  the  doctrine  of  a  Court  of  Equity,  that  an 
agent  or  solicitor,  acting  at  the  time  as  solicitor  for  the  vendor, 
cannot  himself  purchase  it  for  his  own  benefit.  That  doctrine  is 
so  well  established,  that  it  is  hardly  necessary  to  refer  to  any  de- 
cision or  dictum  upon  it ;  but  two  cases  were  referred  to,  Leea  v. 
Nuttall  (a)  and  Ex  parte  James^  (V)  both  which  were  founded 
upon  a  veiy  long  train  of  former  decisions,  and  established  that 
doctrine,  so  that  it  cannot  by  any  possibility  be  now  questioned  • 
Upon  those  two  points  in  the  case  the  title  of  those  parties  seems 
to  me  to  depend ;  and  if  the  evidence  in  proof  of  either  of  them 
was  clear,  I  should  think  your  Lordships  would  be  in  a  situation 
finally  to  dispose  of  the  question  between  the  parties ;  but  on 
looking  very  carefully  through  the  evidence,  and  looking  at  the 
pleadings  to  which  that  evidence  is  applied,  it  does  not  appear  to 
me  that  your  Lordships  can  safely  proceed  finally  to  adjudicate 
upon  the  rights  of  the  parties. 

My  Lords,  it  is  quite  clear  that  Mr.  Chambers  had  been,  before 
the  sale,  the  attorney  of  Mr.  Austin,  and  it  is  quite  clear  that  he 
afterwards  acted  as  bis  attorney ;  but  he  denies  in  his  answer, 
that  upon  this  transaction,  with  reference  to  this  sale,  he  acted 
as  Mr.  Austin's  attorney;  he  says  he  was  acting  for 
*  himself ;  that  he  was  a  judgment  creditor  ;  that  he  had  a  *  88 
right  to  attend  the  sale,  and  had  a  right  to  purchase,  and  that 
he  was  acting  in  the  character  of  judgment  creditor.  If  he  was  not 
acting  with  a  view  to  the  interests  of  his  client,  who  had  been 
(a)  1  Rubs.  &  My.  68.  (h)  S  Yes.  837. 
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his  client  before,  and  was  his  client  afterwards,  he  had  a  right, 
undoubtedly,  to  throw  off  his  character  of  solicitor  at  that  par- 
ticular time,  and  to  exercise  the  right  which  belonged  to  him  in 
another  character. 

My  Lords,  the  bill  alleges  that,  prior  to  the  sale,  Mr.  Austin 
desired  Mr.  Chambers  to  attend,  and  bid  and  buy  for  him.  This 
Mr.  Chambers  positively  denies.  One  witness  (Mr.  Sinclair) 
proves  it,  and  proves  it  in  this  way  ;  that  after  the  sale,  or  at  the 
time  of  the  sale,  Mr.  Chambers  made  an  arrangement  with  the 
sheriff,  and  afterwards  stated  that  he  had  bid  for  Mr.  Austin, 
and  that  Mr.  Austin  was  the  purchaser,  and  that  he  had  bid  for 
him,  and  was  his  agent  in  the  purchase.  Now  the  bill  charges, 
that  the  defendant  had  admitted  that  he  had  purchased  for  his 
client,  Mr.  Austin,  but  it  does  not  charge  that  he  had  said  so  to 
a  witness  of  the  name  of  Sinclair.  If  the  bill  had  charged  that* 
he  had  said  so  to  Mr.  Sinclair,  the  defendant  would  have  had  ad 
opportunity  of  cross-examining  Mr.  Sinclair,  or  of  examining 
other  persons  who  were  present  at  the  time,  if  any  person  could 
be  found  who  would  dispute  the  statement  which  Mr.  Sinclair 
made  upon  the  subject.  But  as  this  bill  only  sets  out  as  a  gen- 
eral allegation,  that  he  often  said  so,  without  referring  to  any  one 
instance  in  particular,  the  defendant,  of  course,  had  no  possible 
means  of  meeting  the  case  made  upon  the  evidence.  I  have  had 
frequent  occasion,  in  this  House  and  elsewhere,  to  state  that  where 
I  find  evidence  of  an  admission,  and  that  admission  is  not  put 

*  39   directly  *  in  issue  by  the  pleadings,  so  that  the  party  against 

whom  it  was  intended  to  be  used  had  no  opportunity  of  meet- 
ing it  by  other  evidence,  it  would  be  a  most  unjust  thing  to  bind  the 
interests  of  the  party  by  an  admission  so  proved,  and  it  would  be 
a  way  of  giving  facility  for  producing  false  evidence,  and  be  very 
dangerous  and  injurious  to  the  general  interests  of  suitors. 

As  to  the  time  which  has  elapsed,  I  do  not  conceive  that  to  be 
a  bar.  It  would  require  a  much  longer  time  to  give  a  title  to  a 
party  under  the  circumstances  alleged  ;  whether  truly  alleged  or 
not  is  a  matter  which  must  be  further  investigated  ;  but  the  time 
which  has  elapsed  is  not  in  itself  sufficient  to  bar  the  title,  pro- 
vided the  title  be  correct. 

My  Lords,  the  case  between  the  parties  turns  upon  these  two 
points,  and  what  I  would  suggest  to  your  Lordships  is  this,  — 
provided  Mr.  Chambers  wishes  for  it ;  if  he  does  not  ask  for  it, 
then  it  is  plain  a  decree  should  be  pronounced,  but  if  he  wishes 
to  have  the  matter  further  investigated,  I  would  recommend 
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your  Lordships  to  direct  two  issues  to  be  tried  ;  first,  whether  at 
the  time  of  the  purchase  by  Mr.  Chambers  he  was  acting  as  the 
attorney  or  agent  for  Mr.  Austin,  with  respect  of  the  matter  of 
the  sale ;  and,  secondly,  whether  Mr.  Chambers  did  bid  for  and 
become  the  purchaser  of  the  premises  as  the  agent  for,  and  on 
behalf  of,  Mr.  Austin  ;  and  that  the  Judge  should  be  at  liberty  to 
indorse  any  special  matter  upon  the  postea.  If  Mr.  Chambers 
wishes  an  opportimity  of  those  two  issues  beiiig  tried,  I  think, 
looking  at  the  evidence  as  it  stands,  he  is  entitled  to  that  oppor- 
tunity ;  it  is  for  him  to  consider  whether  he  will  avail  himself  of 
that  permission,  if  your  Lordships  think  it  right  to  give  it 
to  him.  On  the  other  hand,  if  Mr.  Chambers  does  *  not  *  40 
wish  to  avail  himself  of  that  opportunity,  the  order  that  I 
should  suggest  to  your  Lordships  is,  that  the  plaintiff  be  declared 
entitled  to  the  benefit  of  the  purchase  made  by  Mr.  Chambers, 
and  then  that  it  be  referred  to  the  Court  of  Chancery  in  Ireland 
to  frame  such  a  decree  as  may  be  proper  to  be  framed  upon  that 
declaration.  If  Mr.  Chambers  takes  the  issues  in  the  affiimative, 
if  he  wishes  to  try  either  of  those  issues,  your  Lordships'  order 
in  that  case  will  be  for  those  issues,  and  for  the  Court  of  Chan- 
cery in  Ireland  to  give  such  directions  as  may  be  necessary  in 
order  to  try  those  issues.  If  Mr.  Chambers  says  he  does  not 
wish  to  have  the  issues  tried,  then  I  would  recommend  your 
Lordships  to  declare  that  the  plaintiff  is  entitled  as  against  him 
to  the  purchase,  and  then  the  case  will  go  back  to  the  Court  of 
Chancery  in  Ireland,  for  the  purpose  of  making  the  decree  con- 
sequential upon  that  declaration. 

[Mr.  Chambers  having  elected  to  take  the  issues,  the  order 
made  by  the  House  was,  that  the  cause  be  remitted  to  the  Court 
of  Chancery  in  Ireland,  with  instructions  to  give  the  necessary 
directions  for  the  trial  of  them,  and  for  the  examination  of  any 
particular  person,  or  reading  any  particular  depositions,  &c.,  on 
the  trial.     (See  the  order.  Vol.  70  of  the  Journals,  p.  737.) 

Two  issues,  directed  by  the  said  Court  of  Chancery,  in  the 
terms  stated  ante,  p.  39,  were  tried  in  March,  1839,  in  a  feigned 
action  between  Austin  as  plaintiff'  and  Chambers  as  defendant, 
before  a  special  jury  of  the  county  of  Donegal,  and  Chambers 
was  examined  as  a  witness  pursuant  to  the  order  of  the  said 
Court.  The  jury  returned  a  verdict  for  Austin  in  the  affili-mative  , 
on  both  issues.    The  cause  was  soon  afterwards  heard  by  the 
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Lord  Chancellor  of  Ireland,  on  the  Judge's  certificate,  and  for 
further  directions,  when  a  final  decree  was  pronounced,  to  the 
effect  of  the  prayer  of  the  bill.] 


*41  ♦WRIT   OF  ERROR. 

FROM  THE  COURT  OF  EXCHEQUER  CHAMBER. 


THE  KING  V.  JOHNSON. 

i    18S9. 

The  King  at  the  Relation  of  Samuel  Dalton,  Plaintiff  in  Error. 
Thomas  Johnson Defendant  in  Error, 

Ancient  Oustoma,    By4a'w,    Act  of  JP(xrliamentj  construction  of 

A  custom  of  the  oity  of  London,  that  when  the  inhabitants  of  any  ward  shall 
three  times  elect  and  return  to  the  court  of  mayor  and  aldermen  the  same 
person  to  be  alderman,  who  shall^be  by  the  said  court,  according  to 
another  custom  of  the  said  city,  adjudged  on  such  three  returns  not  to  be 
a  fit  person  to  support  the  dignity  and  discharge  the  duties  of  the  office, 
the  mayor  and  aldermen  may  elect  and  admit  a  fit  person,  being  a  freeman, 
out  of  the  whole  body  of  the  citizens,  to  be  alderman  of  such  ward,  is  a 
valid  custom  in  law. 

Held  (affirming  the  judgment  of  the  Court  below),  that  this  custom  is  not 
abrogated  by  the  Act  11  Geo.  1,  c.  18,  **for  regulating  elections  within 
the  city  of  London,''  by  which  it  is  enacted,  that  the  right  of  election  of 
aldermen,  &c.,  for  the  several  wards  shall  belong  to  freemen  of  the  city, 
being  householders  of  the  wards,  and  to  none  other  whatsoever  ;  nor  by 
the  by-law  of  the  city,  13  Anne,  by  which,  after  reciting  that  by  the  ancient 
custom  of  the  city,  when  uny  ward  became  vacant  of  an  alderman,  the 
inhabitants  thereof,  having  right  to  vote,  were  wont  to  choose  one  person 
only,  being  a  freeman,  to  be  alderman  of  the  ward  ;  for  reviving  that  cus- 
tom, it  was  enacted,  that  from  thenceforth  in  all  elections  of  aldermen  of 
the  said  city,  at  the  wardmotes,  there  shall  be  elected  only  one  able  and 
sufficient  citizen  and  freeman  to  be  returned  to  the  court  -of  mayor  and 
aldermen,  which  person  so  elected  shall  be  by  them  admitted  to  the  office. 
On  quo  tearranto  for  exercising  the  office  of  alderman,  defendant  pleaded 

*42       these  customs,  and  that  M.  S.  being  *  three  times  returned  by  the 

ward,  and  afterwards  rejected  as  imfit  by  the  mayor  and  aldermen, 

they  elected  and  admitted  defendant.     The  relator  took  issue  on  the  exist- 

•     ence  of  the  customs,  and  replied  that  M.  S.  was  fit  for  the  office,  upon 
which  issue  was  joined. 
[80] 


THE  KINO  V.   JOHNSON.  *  42 

HMy  that  the  Jndge  at  the  trial,  after  the  jury  had  found  the  customs, 
properly  discharged  them,  without  consent  of  the  parties,  from  giving  a 
verdict  on  the  issue  as  tp  the  fitness  of  M.  S.  for  the  office  of  alderman. 

Practice. 

Although  the  Judges  attend  to  assist  the  Lords,  yet  if,  a!ter  hearing  the  case 
made  for  the  plaintiff  in  error  or  for  the  appellant,  no  doubt  is  entertained 
by  any  of  them  that  the  judgment  of  the  Court  below  was  right,  their 
Lordships  will  not  hear  the  defendant  or  respondent. 

June  10. 

In  the  month  of  February,  1831,  a  vacancy  having  occurred  in 
the  office  of  alderman  of  the  ward  of  Portsoken,  in  the  city  of 
London,  by  the  resignation  of  Sir  James  Shaw,  a  court  of  ward- 
mote was  held  for  the  purpose  of  electing  an  alderman  in  his 
place.  Mr.  Daniel  Whittle  Harvey  and  Mr.  Michael  Scales 
were  candidates,  and  Scales  was  elected  by  a  majority,  and 
returned  in  the  usual  manner  to  the  court  of  lord  mayor  and 
aldermen.  A  petition  against  the  return  having  been  presented 
by  certain  freemen  of  the  city  interested  in  the  election,  stating 
that  Scales  was  not  a  fit  and  proper  person  to  support  the  dignity 
and  charges  of  the  office,  nor  to  be  admitted  thereto,  the  court 
of  the  mayor  and  aldermen,  after  deliberating  on  the  petition 
rejected  Scales,  who  thereupon  obtained  a  mandamus  calling  on 
them  to  admit  and  swear  him  into  the  office  of  alderman.  To 
this  mandamus  the  court  of  the  mayor  and  aldermen  made  a 
return,  stating  the  proceedings,  and  that  in  the  rejection  of 
Mr.  Scales  *  they  had  acted  upon  an  ancient  custom  of  tlie  *  48 
city  (hereinafter  stated).  A  motion  was  then  made  in  the 
Court  of  King's  Bench  by  Scales  to  quash  the  return,  but  that 
Court  held  it  good  in  law.  (a)  He  then  brought  an  action  against 
the  mayor  and  aldermen  for  a  false  return  to  his  mandamus. 
While  that  action  was  pending,  the  vacancy  in  the  ward  not 
being  filled  up,  another  election  took  place  in  December,  1831, 
when  Mr.  William  Hughes  Hughes  and  Mr.  Scales  were  the  can- 
didates, and  the  latter  was  again  elected  and  returned,  as  before, 
to  the  court  of  the  mayor  and  aldermen,  who  again,  upon  receiv- 
ing another  petition  against  his  fitness,  as  before,  and  acting  on 
the  before-mentioned  custom,  rejected  him,  and  admitted  Hughes 
to  the  office  of  alderman.  There  was  afterwards  a  qrio  warramto 
information  against  Hughes,  calling  on  him  to  show  by  what 

(a)  The  King  v.  The  Mayor  and  Aldermen  of  London,  8  B.  &  Ad.  255. 
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dignity  and  discharge  the  duties  of  the  office  of  alderman,  and 
the  honour  and  charge  of  the  city,  according  to  the  discretion  and 
sound  consciences  of  the  mayor  and  aldermen  for  the  time  being. 
cnBtom  of  dec-  ^^^  P^®*  further  stated,  that  within  the  city  of 
^^^^'  London  there  is  another  immemorial  custom,  that 

whensoever  the  inhabitants  of  any  ward  should  three  times  return 
to  the  court  of  mayor  and  aldermen  the  same  person  to  be  alder- 
man of  any  such  ward,  who  should  be  by  the  said  court,  according 
to  the  custom  aforesaid,  adjudged  and  determined  according  to  the 
discretion  and  sound  consciences  of  the  mayor  and  aldermen,' not 
a  person  fit  and  proper  to  support  the  dignity  and  discharge  the 
duties  of  the  office  of  an  alderman  upon  such  three  several  returns^ 
then  the  court  of  mayor  and  aldermen  lawfully  might,  for  remedy 
in  that  behalf,  nominate,  elect,  and  admit  a  fit  and  proper  person^ 
bemg  a  freeman  of  the  city,  out  of  the  whole  body  of  the  citizens, 
to  be  alderman  of  any  such  ward  being  so  made  destitute  of  aa 
alderman. 

The  first  plea,  in  conclusion,  stated  the  facts,  herein- 
*  47  before  *  stated,  of  the  three  several  elections  and  returns  of 
Mr.  Scales,  and  that  the  court  of  the  mayor  and  aldermen, 
after  due  consideration  of  the  petitions  against  his  admission  on 
each  return,  determined  and  adjudged,  according  to  their  discre- 
tion, that  he  was  not  a  fit  person  to  support  the  dignity  and  dis- 
charge the  duties  of  an  alderman,  and  accordingly  rejected  him ; 
and  after  the  third  rejection,  they,  in  pursuance  of  the  last  men- 
tioned custom,  nominated  and  admitted  the  defendant,  who  was 
a  freeman  of  the  said  city,  as  alderman  of  the  said  ward,  and  he 
was  accordingly  sworn  into  office. 

The  second  plea  was  similar  to  the  first,  except  that  in  stating 
the  custom  in  the  city,  for  the  court  of  the  mayor  and  aldermen 
to  exercise  their  discretion  in  the  choice  of  an  alderman  elected 
by  any  ward,  it  set  forth  the  right  to  reject  generally,  according 
to  their  discretion  and  soimd  consciences,  without  the  matter 
being  brought  before  them  by  petition. 

The  third  plea  omitted  the  statement  of  the  two  customs,  and 
merely  alleged  that  an  election  for  the  ward  of  Portsoken  took 
place  at  a  wardmote,  on  the  26th  of  June,  1833,  when  the  de- 
fendant in  error  and  Mr.  Scales  were  candidates ;  that,  at  that* 
election,  the  defendant  was  duly  elected  alderman ;  that  he  ap- 
peared before  the  court  of  the  mayor  and  aldermen  on  the  29th 
of  October,  1833,  and  was  duly  admitted  and  sworn  in. 

Each  of  these  pleas  concluded  with  a  verification. 
[34] 
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The  replication  to  the  first  plea :  first,  denied  the  first  above 
stated  custom  to  decide  and  reject,  according  to  the  discretion  and 
sound  consciences  of  the  court  of  mayor  and  aldermen,  concluding 
to  the  country;  secondly,  denied  the  second  stated  custom  to 
elect  after  three  rejections,  concluding  to   the   country ; 

•  thirdly,  afl&rmed  that  Scales,  when  he  was  rejected  upon  *  48 
the  firat  election,  as  insufficient,  was  an  able  and  sufficient 
citizen  and  freeman  of  the  city,  and  a  fit  and  proper  person  to 
support  the  dignity  and  discharge  the  duties  of  an  alderman,  con- 
eluding  with  a  Terification  ;  fourthly,  affirmed  the  same  with 
reference  to  the  second  rejection,  concluding  with  a  verification ;' 
fifthly,  affirmed  the  same  with  reference  to  the  third  rejection, 
concluding  with  a  verification.  The  replication  to  the  second 
plea  corresponded  with  the  replication  to  the  first ;  the  replication 
to  the  third  denied  that  the  defendant  in  en-or  was  duly  elected, 
concluding  to  the  country. 

On  these  replications  the  defendant  in  error  joined  issue, 
traversing  the  fact  of  Mr.  Scales's  sufficiency  at  the  period  of  hia 
several  elections  at  the  wardmotes.  Thus  eleven  issues  were 
raised,  and  they  stood  on  the  record  in  the  following  order : — 
The  first  and  second  applied  respectively  to  the  first  and  second 
ancient  customs  set  forth  in  the  first  plea.  The  third  and  fourth 
were  similar  to  the  first  and  second  respectively,  except  as  to  some 
omissions  and  additions.  The  fifth  denied  that  the  defendant  in 
error  was  duly  elected  at  the  court  of  wardmote  holden  in  pur- 
suance of  the  precept  for  the  third  election.  The  remaining  six 
issues  were  as  to  the  sufficiency  and  fitness  of  Scales,  at  the  time 
of  the  elections,  to  support  the  dignity  and  discharge  the  duties 
of  alderman. 

At  the  trial  before  Lord  Denman,  Chief  Justice,  and  a  special 
jury,  in  December,  1834,  the  counsel  for  the  relator  tendered 
witnesses  in  support  of  the  issues  as  to  the  fitness  and  sufficiency 
of  Mr.  Scales,  but  upon  objection  taken  by  the  counsel  for  the 
defendant,  the  Chief  Justice  refused  to  permit  them  to  be  ex- 
amined, and  discharged  the  jury  from  giving  any  verdict  on 

*  those  issues,  on  the  ground  that  they  were  immaterial  as    *  49 
being  taken  on  what  was  not  at  all  alleged  in  the  first  and 
second  pleas. 

The  defendant's  counsel  having  then  produced  evidence  of  the 
customs  put  in  issue  by  those  two  pleas,  the  jury  stated  that  they 
had  made  up  their  minds  that  those  customs  existed  up  to  the 
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year  1689,  but  they  wished  to  know  if  there  was  any  evidence 
of  their  existence  up  to  the  present  time. 

The  Lord  Chief  Justice  told  them  that  a  legal  custom  can  only 
be  got  rid  of  by  some  particular  Act,  and  though  a  custom  has 
not  been  acted  upon  for  many  years,  it  is  a  good  custom,  unless 
it  is  put  an  end  to  by  some  positive  enactment. 

The  counsel  for  the  relator  then  called  his  Lordship's  attention 
to  the  7th  section  of  the  Act  11  Geo.  1,  c.  18,  intituled  "  An 
Act  for  regulating  Elections  within  the  City  of  London,  and  for 
preserving  the  peace,  good  order,  and  government  of  the  said 
City; "(a)  and  contended  that  upon  the  proper  and  legal  con- 
struction of  that  Act  the  jury  should  be  directed  to  find  a  ver- 
dict for  the  relator,  on  the  first,  second,  third,  and  fourth  issues. 

The  Lord  Chief  Justice  directed  the  jury,  that  if  they  were 
of  opinion  that  the  customs  set  forth  in  the  first  and  second 

*  60    pleas  had  existed  from  time  immemorial  *  down  to  the  year 

1689,  then,  in  his  opinion,  the  11th  Geo.  1,  c.  18,  did  not 
put  an  end  to  such  customs,  or  prevent  the  jury  from  finding,  and 
that  they  should  find  a  verdict  for  the  defendant  on  the  above-, 
mentioned  issues ;  and  the  jury  upon  such  direction  gave  a  ver- 
dict on  those  issues  for  the  defendant. 

A  bill  of  exceptions  was  tendered  by  the  counsel  for  the  relator 
to  this  direction,  and  also  to  the  refusal  of  the  Chief  Justice  to 
allow  witnesses  to  be  examined  as  to  the  fitness  of  Scales  to  be 
an  alderman. 

Judgment  having  been  entered  for  the  defendant  in  the  Court 
of  King's  Bench  on  the  first,  second,  third,  and  fourth  issues,  a 
writ  of  error  was  brought  in  the  Exchequer  Chamber,  which  was 
argued  before  nine  of  the  Judges,  (6)  and  the  judgment  of  the 
Court  below  affirmed. 


(a)  Section  7.  —  **  And  whereas  divers  controversies  and  disputes  have 
arisen  in  the  said  city  of  London,  touching  the  right  of  election  of  aldermen  and 
common-councilraen  for  the  respective  wards  of  the  said  city  ;  for  quieting  all 
such  disputes  and  controversies  for  the  future,  it  is  hereby  further  enacted  by 
the  authority  aforesaid,  that  from  and  after  the  first  day  of  June,  1725,  the 
right  of  election  of  aldermen  and  common-councilmen  for  the  several  and 
respective  wards  of  the  said  city,  shall  belong  and  appertain  to  freemen  of  the 
said  city  of  London,  being  householders  paying  scot  as  hereinafter  mentioned 
and  provided,  and  bearing  lot,'  when  required,  in  their  several  and  respective 
wards,  and  to  none  other  whatsoever." 

(h)  They  were  all  the  Judges  of  the  Courts  of  Common  Pleas  and  Ex- 
chequer, except  Lord  A  dinger,  who  did  not  attend,  as  having  been  counsel 
for  the  relator  in  some  of  the  proceedings  on  the  ¥rrits  of  mandamus. 
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Upon  this  affirmance  the  present  writ  of  error  was  brought  in 
Parliament;  and  the  errors  assigned  were,  in  effect:  first,  that 
the  custom  for  the  court  of  lord  mayor  and  aldermen  to  elect 
any  person  from  the  body  of  the  citizens  to  be  alderman,  in  the 
event  of  their  having  three  times  rejected  the  person  elected  by 
the  inhabitants  of  any  ward,  is  unreasonable,  contrary  to  public 
policy,  and  void  in  law ;  secondly,  that  the  said  custom  of  elec- 
tion is  in  direct  contravention  of  the  Act  11  Geo.  1,  c.  18,  and 
of  the  by-law  passed  in  the  13  th  of  Anne,  intituled  "An  Act 
for  reviving  the  ancient  manner  of  electing  Aldermen,"  and  set 
out  in  the  pleadings ;  thirdly,  that  the  Lord  Chief  Justice  ought, 
at  the  trial  of  the  information,  to  have  allowed  witnesses  to 
be  examined  in  support  of  the  issues  joined  *  as  to  the  suf-  *  61 
ficiency  and  fitness  of  Mr.  Scales  to  be  an  alderman. 

On  the  day  appointed  for  the  hearing,  the  Judges  attended  in 
pursuance  of  an  order  of  the  House. 

Mr,  Erle^  for  the  plaintiff  in  error.  —  Upon  the  first  point  it 
is  submitted  that  the  alleged  custom  of  election  is  bad  in  law, 
inasmuch  as,  if  such  a  custom  prevailed,  the  court  of  lord  mayor 
and  aldermen  might  totally  deprive  the  citizens  of  their  right  to 
elect  their  aldermen,  and  render  their  privileges  in  that  respect 
a  dead  letter ;  for  the  court  of  lord  mayor  and  aldermen  would 
have  only  to  reject,  as  unfit,  the  person  three  times  elected  by 
the  citizens,  without  giving  any  reason,  and  the  election  of  every 
alderman  would  then  be  in  their  hands.  It  is  obvious  how  such 
a  custom  might  be  perverted  to  party  and  political  purposes. 
If  the  custom  exists  for  the  court  of  lord  mayor  and  aldennen 
to  elect  any  person  they  please  out  of  the  body  of  the  citizens, 
after  the  candidate  chosen  at  the  wardmote  has  been  thrice 
returned  and  rejected  by  them,  there  is  no  sound  reason  why 
the  same  custom  should  not  exist  when  the  candidate  elected  by 
the  ward  has  been  twice,  or  even  once,  rejected,  and  the  conse- 
quence would  be,  as  observed  by  Lord  Tenterden,  in  The  King 
V.  The  Lord  Mayor  of  London^  (a)  *'  that  the  court  of  lord  mayor 
and  aldermen  would  have  in  their  hands  the  absolute  control  over 
all  the  elections  to  city  offices  by  the  wardmotes,  because  they 
may  declare  every  election  void  until  a  person  agreeable  to  them- 
selves shall  be  chosen."  A  custom  so  liable  to  abuse  is  incon- 
sistent with  public  policy ;  and  if  it  be  held  valid,  the  lord  mayor 

(a)  9  B.  &  C.  1 ;  see  p.  28. 
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and  aldennen  may  of  their  mere  caprice  disfranchise  the  constit- 
uent body  of  every  ward  in  the  city,  whenever  a  vacancy 

*  52    of  an  alderman  occurs.     *  That  surely  must  be  an  unrea- 

sonable, and -therefore  a  void,  custom,  which  gives  an  irre- 
sponsible body  power  to  set  aside  the  candidate  elected  and 
returned  by  the  freemen  at  their  wardmote,  and  to  impose  on 
them  a  magistrate  whom  they  may  have  just  before  refused  to 
elect. 

The  alleged  custom  is  not  only  unreasonable,  but  it  is  in  direct 
contravention  of  the  11th  Geo.  1,  c.  18.  That  Act  was  intended 
to  regulate  and  control  all  elections  within  the  city  of  London, 
not  only  of  members  to  serve  in  Parliament,  but  also  of  lord 
mayors,  aldermen,  sheriffs,  and  other  officers ;  it  recites  the  for- 
mer irregularities,  and  that  great  dissensions  arose  between  the 
aldermen  and  the  commoners  in  making  acts  and  ordinances  in 
common-council,  and  then  it  provides  suitable  remedies  for  pre- 
serving the  privileges  of  the  city  and  the  freedom  of  elections 
therein,  and  for  settling  the  right  of  such  elections.  The  first 
six  sections  prescribe  the  oaths  to  be  taken  and  the  modes  of 
proceeding  at  all  elections.  The  seventh  section  of  that  stat- 
ute declares  that  the  right  of  election  shall  appertain  to  the 
freemen  of  the  city,  being  householders  paying  scot  and  bear- 
ing lot,  and  to  none  other  whatsoever.  The  six  next  following 
sections  show  the  meaning  of  the  seventh  more  precisely,  and 
define  the  electoral  body.  The  fourteenth  section  enacts  that 
at  any  election  of  aldeiman,  no  person  shall  vote  who  shall  have 
been  discharged  from  paying  to  the  rates  and  taxes  to  which 
citizens  of  London  inhabiting  therein  are  liable.  Though  the 
persons  composing  the  court  of  lord  mayor  and  aldermen  must 
of  necessity  be  freemen,  yet  they  need  not  be,  and  in  fact  some 
of  them  are  not,  householders  paying  scot  and  bearing  lot ;  an 
election,  therefore,  by  such  persons  is  in  direct  opposition 

*  53    to  the  express  terms  of  the  statute.    The  sixteenth  *  section 

provides  that  the  Act  shall  not  extend  to  certain  officers, 
but  that  the  election  of  those  officers  shall  be  made  by  the  mayor, 
aldermen,  and  common-council,  thereby  showing  that  the  legis- 
lature made  an  express  enactment  where  any  right  of  election 
was  intended  to  be  continued  to  the  mayor,  aldermen,  and  com- 
mon-council, and  excepted  out  of  that  Act 

Lord  Brougham.  —  Tlie  defendant  does  not  deny  that  the  Act 
settles  the  franchise  and  regulates  the  proceedings  at  the  ward- 
[38] 


THE  UNO  «.   JOHNSON.  *  53 

mote.  The  preamble  recites  the  reason  of  the  enactment,  **  that 
evil  disposed  persons,  having  no  right  of  voting,  unlawfully 
intruded  and  presumed  to  give  their  votes,"  &c. 

Mr.  Erle.  —  The  Act  applies  equally  to  all  elections  within 
the  city  of  London,  and  the  recitals  apply  as  much  to  the  intru- 
sion of  evil  disposed  persons  at  the  election  of  lord  mayor  and 
aldermen  as  of  members  to  serve  in  Parliament :  it  defines  the 
rights  of  election,  and  purports  to  quiet  all  disputes  and  contro- 
versies touching  the  election  of  aldermen  and  common-council- 
men,  and  confines  the  right  to  freemen  paying  scot  and  bearing 
lot  within  the  respective  wards,  and  "  to  none  other  whatsoever." 
The  defendant,  however,  insists  that  others  have  the  right  of 
election  to  the  exclusion  of  the  freemen,  and  the  Court  below 
affirmed  that  assumed  right,  thereby  putting  a  construction  on 
the  Act  of  11  Geo.  1,  c.  18,  wholly  inconsistent  with  the  words 
of  it. 

[Lord  Brougham.  —  The  Act  defines  the  franchise  and  pre- 
scribes the  mode  of  proceeding  at  the  election,  and  of  making  the 
return,  but  it  does  not  provide  that  the  person  elected  and 
returned  shall  be  admitted  ;  had  that  been  the  intention  of  the 
legislature,  the  Act  would  have  been  difiFerently  worded.] 

The  *  true  construction  of  the  Act  is  that  the  magistrate  *  54 
should  be  elected  by  those  who  are  to  be  subject  to  him,  and 
who  bear  the  burdens  of  the  ward  ;  but  those  persons  are  in  this 
case  deprived  of  the  right  to  elect,  and  that  right  is  assumed  by 
persons  who  do  not,  or  may  not,  bear  the  burdens  or  be  subject  to 
the  magistrate.  Lord  Tenterden,  upon  the  return  to  the  manda- 
mus in  The  King  f .  The  Mayor  and  Aldermen  of  London^  (a)  said, 
"  it  is  impossible  to  say  that  any  mode  of  election,  otherwise  than 
according  to  the  right  settled  and  ordained  by  the  statute,  can  be 
a  good  election."  It  is  true  his  Lordship  said  also  in  that  case, 
**  that  the  right  of  election  and  right  of  approval  are  perfectly 
distinct ;  and  although  the  right  of  election  has  been  settled  by 
the  legislature,  yet  it  by  no  means  follows  that,  the  election  hav- 
ing been  according  to  the  terms  prescribed  by  the  statute,  a 
power  that  cannot  arise  till  after  the  election,  viz.,  that  of  deter- 
mining on  the  fitness  of  the  person,  and  approving  or  disapprov- 

(a)  d  B.  &  Ad.  255 ;  see  p.  270. 
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ing  of  him,  may  not  be  exercised.  The  two  rights,  election  and 
approbation,  in  my  judgment,  are  perfectly  distinct."  Mr.  Scales 
now  desires  to  take  the  opinion  of  this  House  upon  that  decision 
also,  although  it  is  not  included  in  this  writ  of  error. 

[Lord  Brougham.  —  The  discretion  of  counsel  should  not  be 
influenced  by  the  desire  of  his  client.] 

The  alleged  custom  is  also  inconsistent  with  the  by-law  passed 
in  the  13th  year  of  the  reign  of  Queen  Anne,  and  if  so,  the  by- 
law must  prevail  over  the  custom.  The  by-law  shows,  upon  the 
face  of  it,  the  usurpation  of  the  court  of  aldermen ;  it  is  inti- 
tuled, "An  Act  for  reviving  the  ancient  manner  of  electing 
Aldermen,"  and  the  recital  declares  it  to  be  made  for  the 
*  55  purpose  of  restoring  to  .the  inhabitants  their  *  ancient  rights 
and  privileges  of  choosing  "one  person  only  to  be  their  alder- 
man, and  it  enacts  that  the  person  elected  by  the  citizens  should 
be  admitted  and  sworn  into  office  by  the  court  of  mayor  and 
aldermen.  The  by-law  and  the  Act  of  Parliament  are  uniform 
in- their  object,  and  the  same  right  is  established  by  both.  The 
by-law  passed  in  the  year  1714,^ and  there  was  no  evidence  of  the 
custom  after  the  year  1689.  The  pleas  did  not  state  what  passed 
between  the  by-law  made  in  the  reign  of  Richard  II.,  and  this 
by-law,  in  the  18th  of  Queen  Anne  ;  but  it  is  evident  from  the 
latter  that  there  were  variations  of  the  ancient  custom.  There 
is  no  question  of  the  power  of  the  mayor  and  aldermen  of  Lon- 
don, with  the  assent  of  the  common-councilmen,  to  make  by-laws 
for  enforcing  or  varying  these  ancient  customs,  being  for  the 
public  benefit,  and  not  contravening  any  statute.  Hutchins  v. 
Player^  (jo)  Wagoner* i  Case.  (6)  The  by-law  amending  or  alter- 
ing the  custom  becomes  part  of  the  custom  ;  ^nd  therefore  it  is 
proper  that  a  jury,  judging  of  a  custom  in  1836,  should  have  evi- 
dence of  the  deduction  and  continued  existence  of  it,  and  of  the 
by-laws  altering  it.  The  direction  of  the  Lord  Chief  Justice, 
dispensing  with  evidence  of  this  custom  from  1689,  was,  there- 
fore, erroneous. 

The  sixth  and  the  five  following  issues  raised  in  the  pleadings, 
as  to  the  sufficiency  and  fitness  of  Mr.  Scales  to  support  the  dig- 
nity and  to  discharge  the  duties  of  an  alderman,  are  material 
issues,  and  the  witnesses  who  were  tendered  in  support  of  them 

(a)  Sir  O.  Bridgman'a  JudgmeDts,  274. 
(Jb)  The  case  of  the  City  of  London,  8  Co.  Rep.  121. 
[40] 


THE  KING  V.   JOHNSON.  *  56 

on  behalf  of  Mr.  Scales  should  have  been  allowed  to  be  examined. 

If  the  replication  on  which  those  issues  had  been  raised  was 

*  bad  in  law,  the  defendant  should  have  demurred.  *  56 

[Lord  Wynpord. — What  could  the  opinion  of  the  jury  on  those 
issues  signify,  after  having  found  on  the  first  four  issues  that  the 
court  of  loi-d  mayor  and  aldermen  had  the  exclusive  right,  after 
these  rejections  of  Mr.  Scales,  to  elect  another  citizen  to  the 
office  ?  After  that  finding  all  the  issues  as  to  his  sufficiency  and 
fitness  became  immaterial.] 

Still  the  finding  for  Mr.  Scales  on  those  issues  might  be  impor- 
tant to  him.  Suppose,  in  an  action  for  libel,  the  defendant  pleads 
the  general  issue  ^^  not  guilty,"  and  also  the  special  plea  of  justifi- 
cation, and  that  the  jury  finds  a  verdict  for  him  on  the  general 
issue,  but  he  fails  to  prove  the  justification  ;  that  failure  would 
a£Fect  the  question  of  costs.  But  all  that  was  intended  by  the 
exception  to  the  direction  of  the  Lord  Chief  Justice  on  this  point 
is,  that  if  the  plaintiff  in  error. had  the  opinion  of  the  jury  with 
him  on  the  question  of  his  fitness  for  the  office,  he  would  come 
with  a  stronger  case  for  the  opinion  of  the  Court  of  error  on  the 
validity  of  the  custom  ;  and  that  Court,  having  the  exception  on 
the  record,  could  not  say,  as  was  said  in  Powell  v.  Sonnett^  (a) 
"  omnia  praesumuntur  solemniter  esse  acta."  On  all  these  grounds 
it  is  submitted  that  the  judgment  given  for  the  defendant  in  error 
ought  to  be  reversed. 

Sir  John  OlimpJ^H,  Attorney-General,  and  Mr,  Law^  the  recor- 
der of  London,  appeared  for  the  defendant  in  error,  but  they 
were  not  heard,  (b) 

(a)  3  Bing.  382 ;  s.  c.  1  BUgh,  N.  S.  302. 

(fc)  The  following  reasons,  signed  by  Sir  J.  Campbell  and  Sir  WiUiam 
FoUetty  were  annexed  to  the  defendant's  case  :  — 

1.  The  custom  set  forth  in  the  pleadings  on  the  record,  for  the  court  of 
mayor  and  aldermen  to  nominate,  elect,  and  admit,  after  three  several  returns 
and  rejections,  is  a  good,  legal,  and  reasonable  custom. 

2.  The  same  custom  is  not  repealed  by  the  Statute  11  Geo.  1,  c.  18. 

3.  The  same  custom  has  not  been  annulled  by  the  by-law  or  act  of  com- 
mon-council of  the  13th  of  Anne. 

4.  The  issues  raised  upon  the  pleadings  on  the  record,  with  respect  to  Mr. 
Scales  being  an  able  and  sufficient  citizen  and  freeman  of  the  dty  of  London, 
and  a  fit  and  proper  person  to  support  the  dignity  and  discharge  the  duties  of 
an  aldenxum  of  the  city,  were  perfectly  immaterial ;  and  the  Lord  Chief  Jus- 
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*  67       *  Lord  Brougham. — My  Lords,  I  wish  to  ask  your  Lord- 

ships whether  it  is  necessary  to  hear  the  counsel  for  the 
defendant  in  error.  The  learned  Judges  have  come  to  assist 
your  Lordships  in  this  and  the  other  two  cases  (a)  appointed  for 
hearing  to-day ;  but  that  does  not,  I  apprehend,  imply  that  it  is 
necessary  this  case  should  be  heard  throughout,  if  there  is  no  rea- 
sonable doubt  on  it,  and  if  the  opinion  of  all  the  learned  Judges 
as  well  as  of  your  Lordships  is  against  the  plaintiff  in  error,  and 
in  support  of  the  directions  of  the  Lord  Chief  Justice,  against 
whose  decision  the  bill  of  exceptions  was  tendered,  but  which 
decimon  was  affirmed  in  the  Court  of  Exchequer  Chamber.  I 
have  reason  to  believe  the  learned  Judges  still  retain  their  opinion ; 
if  I  am  wrong,  they  will  interfere  ;  but  I  believe  it  is  the  fact  that 
they  have  heard  nothing  to-day  to  shake  their  former  opinion ;  if 
so,  I  think  it  will  be  an  unwarrantable  waste  of  time  to  prolong 
the  argument. 

My  noble   and   learned   friend,  formerly  Chief  Justice 

*  68   *  of  the  Court  of  Common  Pleas  (Lord  Wynpord),  entirely 

assents  to  the  view  I  have  taken,  that  this  judgment  is 
perfectly  right.  I  have  attended  most  carefully  to  the  argument 
of  the  learned  counsel ;  I  have  never  heard  or  read  one  syllable 
of  the  argument  oh  the  opposite  side  ;  I  have  not  looked  into  the 
judgment  of  the  Court  below ;  I  have  looked  into  the  Act  of 
Parliament,  on  which  the  main  reliance  is  placed  by  the  learned 
counsel,  and  I  have  not  any  doubt  whatever  in  my  mind  upon 
this  case.  At  the  same  time,  if  the  learned  Judges  were  to  tell 
me  they  have  changed  their  opinion,  I  should  have  a  doubt,  and 
should  desire  to  hear  the  counsel  on  the  other  side.  At  present 
I  humbly  submit  to  your  Lordships  that  the  judgment  of  the 
Court  below  be  affirmed  ;  and  I  do  it  in  consequence  of  the  view 
I  take  of  this  Act  of  Parliament,  upon  which  the  main  reliance 
is  placed. 

I  am  just  now  informed  that  the  Judges  of  the  Queen's  Bench 
have  given  no  judgment.  The  Exchequer  Chamber,  when  this 
case  was  there,  consisted  of  the  Judges  of  the  two  Courts  of 
Common  Pleas  and  Exchequer.     The  learned  Judges  of  the 

tice  of  the  Court  of  King's  Bench  properly  discharged  the  jury  from  giving 
any  verdict  on  the  same. 

5.  The  opinion  and  direction  of  the  said  Lord  Chief  Justioe,  at  the  trial, 
were  correct  and  conformable  to  law. 

(a)  The  other  cases  were,  the  Attorney-General  v.  Shore,  and  Bingold  v, 
Springfield. 
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Conrt  of  Queen's  Bench  are  now,  therefore,  exercising  their  judg- 
ment, and  if  they  have  any  doubt  upon  the  case,  I  will  withdraw 
jay  motion  and  consent  to  the  argument  proceeding. 

[After  the  learned  Judges  had  consulted  together  and  made  a 
communication  to  the  Lord  Chancellor,  Lord  Brougham  rose 
again  :] 

My  Lords,  I  find  there  is  no  doubt  whatever  existing  among 
the  learned  Judges  of  the  Queen's  Bench ;  so  that  to  dispose  of 
the  case  in  this  stage  is  much  more  satisfactory  to  the  party  who 
is  the  plaintiff  in  error,  for  it  is  on  his  own  showing  that  he 
has  not  been  able  even  to  raise  a  *  doubt ;  and  this  entirely  *  69 
concurs  with  the  view  I  have  taken  upon  the  subject.  I  have 
listened  with  the  greatest  attention  to  ever}''  argument  which  has 
been  brought  forward  by  the  learned  counsel ;  not  only  whatever 
suggested  itself  to  his  own  acute  and  experienced  mind,  but  what- 
ever the  eagerness  and  the  anxiety  of  the  client  —  outstripping 
the  professional  zeal  of  the  advocate  —  could  suggest.  We  have 
heard  the  learned  counsel  present  his  argument  with  all  those 
additional  reinforcements  which  a  person  so  materially  interested 
in  the  result  as  the  plaintiff  is,  might  be  reasonably  expected  to 
suggest,  but  on  the  whole  he  has  left  my  mind  entirely  free  from 
doubt. 

My  Lords,  I  consider  that  this  Act  of  Parliament  was  intended 
to  prevent  the  mischief,  which  is  stated  in  its  preamble  as  the 
governing  motive  of  the  legislature.  No  doubt  that  mischief 
applied  very  much  to  persons  unqualified  intruding  themselves 
in  the  choice  of  aldermen ;  for  it  says  in  the  7th  section,  ^^  that 
the  right  of  election  of  aldermen  and  common- councilmen  in  the 
seTeral  and  respective  wards  of  the  said  city  shall  belong  and 
appertain  to  freemen  of  the  said  city  of  London,  being  house- 
holders paying  scot,  Ac,  and  bearing  lot  when  required,  in  their 
several  and  respective  wards,  and  to  none  other  whatsoever." 
That  is  a  clear  and  distinct  enactment,  relating  entirely  to,  who 
shall  and  who  shall  not  exercise  that  franchise  at  the  wardmote  ; 
it  has  no  reference  to  what  ought  to  be  done  in  respect  of  admis- 
non  or  in  case  of  rejection.  There  is  no  reference  to  any  custom ; 
tihere  is  no  reference  even  to  any  by-law  ;  but  in  my  opinion  the 
Act  of  Parliament  and  the  custom  may  very  well  stand  together, 
because  it  is  quite  consistent  with  the  custom  that  the  ward- 
mote shall  be  constituted  in  a  particular  way.     The  election  is  by 
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*  60    the  wardmote,  but  *  the  approval  may  be  in  the  mayor  and 

aldermen,  and  really  on  that  point  I  entertain  no  doubt. 

I  need  not  inquire  into  the  effect  of  the  by-law,  which  appears 
upon  the  record,  but  not  on  the  bill  of  exceptions.  But  giving 
the  party  the  benefit  of  it,  I  am  of  opinion  that  the  argument 
raised  upon  it  comes  to  nothing,  and  that  it  is  subject  to  the  same 
observation  as  the  Act  of  Parliament. 

With  respect  to  the  third  point,  as  to  discharging  the  jury  from 
giving  a  verdict  on  some  of  the  issues,  I  think  it  is  quit«  clear 
that  a  Judge  has  authority,  even  without  the  consent  of  the 
parties,  to  discharge  the  jury  from  giving  a  verdict,  where  the 
finding  of  the  jury  cannot  be  material :  in  this  case  it  is  clear  it 
could  not  be  material.  It  might  be  material  in  the  supposed  case 
of  a  libel,  to  which  the  defendant  pleads  the  general  issue  and  a 
plea  of  justification.  It  may  be  said,  when  the  jury  have  found 
**  not  guilty,"  what  signifies  it  whether  it  is  true  or  false  ?  It  does 
not  signify  as  to  the  question  in  the  case,  but  it  may  signify  as  to 
the  costs  of  that  issue,  because  the  plea  of  "  not  guilty  *'  being 
affirmed  by  the  finding  of  the  jury  would  discharge  the  defendant, 
and  saddle  the  plaintiff  with  the  general  costs  ;  but  then  there 
would  remain  the  other  question,  who  shall  pay  the  costs  of  the 
special  plea  of  justification  ?  If  that  special  plea  were  found  one 
way,  one  pp^rty  would  pay  those  costs ;  and  if  it  were  found  the 
other  way,  the  other  party  would  pay  them.^  How  then  can  it 
be  said  to  be  quite  immaterial  whether  the  publication  is  true  or 
not  ?  It  is  clear,  therefore,  that  the  supposed  case  does  not  apply 
to  this,  because  whichever  way  the  verdict  on  this  issue  might  be 
there  would  be  no  costs.  Upon  these  grounds  which  I  have  run 
over  (and  I  am  not  aware  that  it  is  necessary  to  detain  your 
*61  Lordships  by  stating  *any  other),  I  have  no  hesitation 
whatever  in  asking  your  Lordships  to  determine  this  case 
without  further  discussion.  To  proceed  with  the  case  further 
would  be  throwing  awaj'  the  valuable  time  of  the  learned  Judges 
and  of  your  Lordships,  and  I  think  it  would  be  setting  a  wrong 
precedent;  for  the  consequence  would  be,  that  whenever  the 
learned  Judges  shall  be  summoned,  even  in  a  case  which  should 
»  turn  out  to  be  a  clear  one, —  which  I  think  this  is, —  your  Lord- 
ships would  be  obliged  to  waste  your  time  and  theirs  in  going 
through  the  case.     I  will  not  be  a  party  to  laying  down  any  such 

»  See  Yeo  v.  Tatem,  L.  R.  8  Priy.  C.  App.  702,  703. 
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precedent.     On  the  grounds  which  I  hare  stated,  I  humbly  move 
your  Lordships  that  the  judgment  be  affirmed. 

Lord  Wtnpord. — I  entirely  concur  in  the  motion  made  by  my 
noble  and  learned  friend,  llie  case  is  so  extremely  plain,  that 
it  appears  to  me  impossible  that  any  two  lawyers  can  doubt  about 
it.  With  respect  to  the  point  of  the  consent  of  parties  being 
required  where  a  Judge  feels  it  to  be  his  duty  to  disencumber  the 
cause  of  a  parcel  of  lumber,  perfectly  immaterial  to  the  real  cause, 
it  would  be  absurd  if  he  was  not  at  liberty  to  do  that  without 
the  consent  of  the  parties ;  and  in  this  case,  I  conceive,  as^the 
issues  in  question  were  immaterial,  the  Lord  Chief  Justice  was 
perfectly  justified  in  discharging  the  jury  from  finding  a  verdict 
upon  them,  though  the  parties  might  refuse  to  consent.  At  the 
same  time  I  agree  with  my  noble  and  learned  friend,  that  if  the 
finding  upon  those  issues  made  any  difference  either  in  the  costs 
or  in  any  other  respect,  the  Judge  must  in  that  case  have  the  con- 
sent of  the  parties.  The  issues  in  question  became  immaterial 
when  the  existence  of  the  custom  was  established;  and  as 
the  finding  of  the  jury  on  them,  one  way  or  the  *  other,  *62 
could  make  no  difference  to  the  parties,  it  appears  to  me 
the  learned  Judge  did  perfectly  right  in  getting  rid  of  them. 

It  seems  impossible  to  doubt  that  the  Act  of  Parliament  applies 
to  the  wardmote  elections,  and  may  very  well  stand  with  this- 
custom.  As  my  noble  and  learned  friend  observed,  we  cannot 
take  any  notice  of  any  matter  to  which  there  is  no  exception  on 
the  record.  It  is  the  practice  of  the  Court  not  t<j  go  into  the 
whole  record,  but  to  decide  upon  the  points  raised  by  the  l)ill  of 
exceptions ;  but  that  is  not  very  material,  because  the  statute 
clearly  applies  only  to  the  wardmote  election,  and  not  to  what 
might  be  done  after  that  election  is  over.  The  legislature  saw 
that  it  was  likely  that  great  mischief  might  arise  if  some  mode 
was  not  found  to  prevent  improper  persons  from  interfering  at 
the  wardmote.  The  words  of  the  statute  applied  distinctly  to 
the  wardmote  election,  and  the  stcrtute  being  intended  to  regu- 
late that  election,  it  said  that  none  shall  interfere  but  persons 
duly  qualified  according  to  the  terms  of  that  Act ;  and  the  ward- 
mote having  elected  a  person  whom  the  court  of  lord  mayor  and 
aldermen  did  not,  in  their  discretion  and  conscience,  think  a 
proper  person  to  be  elected,  they  rejected  him ;  and  after  three 
rejections  elected  another  person,  according  to  the  custom.  Under 
this  custom  the  matter  is  entirely  and  exclusively  in  the  hands  of 
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the  lord  mayor  and  aldermen.  It  appears  to  me  that  that  point 
is  perfectly  clear,  and  that  what  they  have  done  with  respect  to 
tlie  rejection  of  one  candidate  and  the  election  of  another  out  of 
the  whole  body  of  the  citizens — three  elections  having  taken 
place  of  a  person  whom  the  lord  mayor  and  aldermen  did  not 
consider  a  proper  person  to  fill  the  office — is  perfectly  justified 
in  law. 

*  63      *  The  Lord  Chancellor. — My  Lords,  I  entirely  concur  in 

the  course  proposed  by  your  Lordships.  It  can  never  be  said 
that,  because  your  Lordships  have  thought  fit  to  call  in  the  assist* 
ance  of  the  learned  Judges,  the  course  of  proceeding  should  be  on 
that  account  di£ferent,  if  your  Lordships,  on  hearing  one  side,  feel 
no  doubt  on  the  case,  and  there  is  no  question  to  be  referred  to  the 
learned  Judges.  It  does  so  happen  that  we  have  the  opportunity 
of  ascertaining  on  the  present  occasion  that  all  the  learned  Judges 
and  aU  your  Lordships  are  of  one  opinion  upon  the  subject  of  the 
present  case,  and  therefore  it  would  be  extremely  imprudent  to 
occupy  further  time  upon  the  consideration  of  the  case,  when  the 
argument  for  the  plaintiff  in  error  has  not  created  any  doubt  in 
the  minds  of  any  of  your  Lordships. 

My  Lords,  with  reference  to  the  construction  of  the  Act  of 
Parliament,  it  appears  to  me  abundantly  clear  that  the  seventh 
section  was  not  addressed  to  any  thing  like  the  present  case ;  it 
was  to  regulate  the  right  of  original  election,  leaving  to  be  decided 
by  the  existing  custom  what  was  to  be  done  with  the  party  so 
elected.  The  question  is,  what  power  there  is  in  the  court  of 
lord  mayor  and  aldermen  to  deal  with  an  election  by  the  ward- 
mote; and  the  seventh  section  being  confined,  as  it  is,  to  the 
original  election,  does  not  touch  any  right,  which  may  exist  else- 
where, of  controlling  the  admission  of  the  person  to  be  invested 
with  the  office  of  alderman. 

With  regard  to  the  rejection  of  the  evidence  of  sufficiency  and 

fitness,  in  the  present  stage  of  the  case,  in  the  view  that  your 

Lordships  take  of  it  at  all  events,  that  is  utteriy  immaterial,  this 

custom  being  found  to  exist,  and  your  Lordships  being  of  opinion 

that  it  is  a  legal  custom,  and  that  the  court  of  lord  mayor 

*  64  and  *  aldermen  have  the  power  contended  for ;  the  eligibility 

of  the  party  being  a  matter  entirely  in  their  discretion  and 
subject  to  their  judgment^  the  opinion  of  the  jury  with  respect  to 
the  sufficiency  of  the  party  could  never  be  material.  For  these  rea- 
sons I  entirely  concur  in  the  opinions  expressed  by  my  noble  and 
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learned  friends  that  the  judgment  of  your  Lordships  should  be 
for  the  defendant  in  error. 

The  judgment  of  the  Court  of  Exchequer  Chamber  was  then 
affirmed,  with  costs* 


♦APPEAL  •es 

FROM  THE  COURT  OF  SESSION. 


COURT  t^.  ROBARTS. 

1837. 

John  Court,  common  Agent  for  the  Creditors  of  Lewis  Cuth- 
BCBT,  Esq.,  Appellant  in  the  Appeal^  and  Respondent  in  the 
Croi8  Appeal. 

Abraham  Wildey  Robarts,  Esq.,  JRespandent  in  the  Appeal^  and 
Appellant  in  the  Cross  Appeal. 

Trustee.    Interest    Practice.     Costs. 

The  order  to  take  an  acconnt  with  rests,  is  always  a  matter  entirely  discretion- 
ary with  the  Court,  on  a  consideration  of  the  circnmstances.  Where  A. 
held  funds,  part  of  the  estate  of  B.,  but  held  them  as  security  to  cover 
liabilities  into  which  he  had  entered  on  account  of  B.,  the  estate  itself  being 
otherwise  clearly  answerable  for  such  liabilities,  and  where  the  creditors  of 
B.  had  not  required  him  to  invest  the  balance  which  might  probably  exist 
after  his  liabilities  had  been  indemnified  :  Held  that,  in  the  absence  of  any 
positive  stipulation,  he  was  not,  on  the  final  settlement  of  accounts  with 
the  creditors,  bound  to  pay  a  larger  interest  than  five  per  cent  on  the 
money  he  had  so  retained ;  and  the  account  was  not  to  be  taken  with 
rests.  ^ 


I  See  Attorney-General  v.  Alford,  4  De  G.,  M.  &  G.  843,  of  which  in  Bur- 
dick  r.  Garrick,  L.  R.  5  Ch.  Ap.  241,  Lord  Hatherlsy  L.  C,  said  :  ''  The 
principle  laid  down  in  the  case  of  Attorney-General  v.  Alford,  appears  to  be 
the  sound  principle ;  namely,  that  the  Court  does  not  proceed  against  an. 
accounting  party  by  way  of  punishing  him  for  making  use  of  the  plaintiff's 
money,  by  directing  rests,  or  payment  of  compound  interest,  but  proceeds 
upon  this  principle,  either  that  he  has  made,  or  has  put  himself  into  such  a 
position  as  that  he  is  to  be  presumed  to  have  made  five  per  cent,  or  compound 
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who  began  processes  of  adjudication  of  the  estate,  and  used 
arrestmei^ts  in  the  hands  of  Abram  Robarts.  Under  these  cir- 
cumstances, a  meeting  was  held  at  Edinburgh,  on  the.  1st  of 
August,  1806,  of  the  representatives  and  the  creditors  of  Lewis 
Guthbert,  and  of  the  agent  of  Abram  Robarts ;  and  at  this  meet- 
ing certain  resolutions  were  passed,  whereby  it  was  resolved  that 
Mr.  Robarts  should  proceed  with  the  sale  of  the  Castlehill  estate, 
and  that  no  creditor  should  take  any  further  steps,  by  adjudi- 
cation or  otherwise,  to  interrupt  such  sale,  unless  some  other 
creditor,  who  had  not  then  already  appeared,  should  proceed  to 
adjudge,  in  which  event,  if  possible,  a  general  adjudication  for 
the  benefit  of  all  the  creditors  should  be  adopted,  as  least 
expensive.  And  it  was  also  resolved,  that  it  would  be  for  the 
benefit  of  the  creditors  to  appoint  a  proper  person,  with  powers 
of  an  arbiter,  to  settle  the  amount  of  their  respective  claims  and 
their  order  of  preference,  and  award  payment  out  of  the  reversion 
of  the  price  of  the  estate,  after  discharging  Mr.  Robarts^s  and 
the  other  preferable  debts,  and  that  Mr.  Robarts  should  be 
requested  to  take  the  trouble  of  receiving  the  prices  of  the  lands 
sold  and  to  be  sold,  and  of  paying  the  same  agreeable  to  the 
awards  that  might  be  given  by  the  arbiter.  The  present  appel- 
lant was  appointed  common  agent  for  the  creditors. 

Mr.  Francis  Farquharson,  the  proposed  arbiter,  having  died, 

and  additional  claimants  against  Lewis  Cuthbert's  estate -having 

come  forward,  Abram  Robarts,  consideriz^  that  the  resolu- 

*  69    tions  passed  at  the  meeting  *  on  the  1st  day  of  August, 

1806,  were  no  longer  of  any  avail,  either  with  the  view  of 
settling  the  claims  of  the  different  creditors,  or  as  affording  him 
protection  from  suits  by  them,  and  in  order  to  obtain  a  general 
ranking  and  division  of  the  estate  for  all  the  creditors,  raised,  on 
the  24th  day  of  September,  1807,  the  summons  and  action  of 
multiplepoinding  and  exoneration  in  the  Court  of  Session  in 
Scotland,  against  Lewis  Cuthbert's  creditors,  and  against  George 
Cuthbert  and  other  persons  interested  in  Lewis  Cuthbert's  prop- 
erty. By  this  action  Abram  Robarts  not  only  sought  to  protect 
himself  against  the  claims  of  Lewis  Cuthbert's  creditors,  and  to 
have  it  determined  to  whom  he  ought  to  pay  the  balance  of  the 
proceeds  of  the  Castlehill  estate,  which  should  remain  in  his 
'hands  after  satisfying  his  own  claims,  biit  he  also  sought  to  retain 
out  of  such  proceeds  the  expenses  incurred  by  him  in  defending 
his  right  to  the  estate,  and  also  the  expenses  attending  the 
management  and  sale  of  the  lands,  and  recoveiy  of  the  rents  and 
[60] 
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prices  thereof,  and  application  thereof,  including  factor  fee  and 
commission  on  the  sums  recovered  and  paid  away,  at  such  rates 
as  should  be  deemed  suitable ;  and  in  general  all  costs,  charges, 
and  expenses  attendant  on  the  realizing  and  rendering  effectual 
the  rents  and  prices  of  the  estate,  and  the  expenses  of  the  action. 
There  had  been  another  sale  of  the  estates  for  14,840?.,  and  on 
the  25th  of  March,  1808,  the  only  remaining  lots  of  the  estate  were 
sold  for  8811/.,  making  altogether  the  total  prices  of  the  whole 
estate  52,821?. 

Under  the  authority  of  an  interlocutor  of  22nd  of  January, 
1808,  Abram  Roberts,  on  the  11th  of  June  in  that  year,  delivered 
in  his  statement  of  the  accounts,  and  by  that  statement 
he  admitted  that,  *  after  satisfying  his  own  debt,  there  re-  *  70 
mained  in  his  hands  the  sum  of  76542.  12^.  4e?.,  and  that 
there  was  still  outstanding  on  account  of  the  ]purchase-moneys 
of  the  Castlehill  estate,  a  further  sum  of  27,651?.,  exclusive  of 
interest. 

As  it  would  take  a  considerable  time  to  investigate  the  differ- 
ent debts  that  were  objected  to,  particularly  those  that  were  due 
to  persons  in  Jamaica,  it  was  deemed  expedient  that  Mr.  Ferrier, 
the  accountant  for  the  Court,  should  make  an  interim  scheme  of 
ranking  and  division  of  the  funds  in  Abram  Robarts's  hands,  at 
the  rate  of  10«.  or  of  12«.  or  of  15«.  in  the  pound,  or  at  such  rate 
per  pound  as  in  Mr.  Ferrier's  opinion  might  be  done  with  safety 
to  the  general  interest,  upon  the  creditors'  claims,  Specifying 
particularly  the  claims  to  which  there  was  no  objection,  and  the 
creditors  to  whom  the  interim  dividends  might  then  be  paid  with 
safety ;  and  by  an  interlocutor  dated  the  20th  day  of  May,  1809, 
the  Lord  Ordinary  remitted  to  Mr.  Ferrier  to  make  out  an  in- 
terim scheme  accordingly. 

Mr.  Ferrier  accordingly,  before  the  80th  day  of  June,  1809, 
prepared  a  report  and  interim  scheme  of  division  of  the  fund  in 
medio^  as  at  the  1st  day  of  September  then  next,  at  which  time 
Abram  Robarts  would  have  in  his  hands,  as  he  admitted,  for  the 
purposes  of  division,  the  sum  of  20,998?.  6«.  Id.  Mr.  Ferrier,  by 
this  interim  report,  provided  for  a  debt  of  18?.  5«.  7c?.  due  .to  the 
presbytery  of  Abemethy,  and  for  Mr.  George  Tierney's  claim, 
amounting  to  the  further  sum  of  5892?.  is.  2rf.,  in  full,  as  being 
debts  having  a  preference,  and  made  out  his  scheme  for  the 
payment  of  10«.  in  the  pound  to  the  other  creditors  and  claim- 
ants against  Lewis  Cuthbert's  estate.    The  sum  of  20,775?.  Is.  was 
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*  71    *  requisite. to  effect  the  payments  under  this  interim  scheme 

of  division. 

This  report  and  interim  scheme  of  division  were  (after  time 
given  to  all  creditors  to  object)  brought  before  the  Lord  Ordi- 
nary for  his  approval,  when,  after  debate,  his  Lordship,  by  inter- 
locutor of  the  6th  December,  1809,  determined  that  the  dividends 
to  be  paid  to  such  of  the  creditors  as  were  to  be  immediately 
paid,  should  be  paid  on  the  20th  day  of  December  then  instant, 
with  interest  thereafter  at  the  rate  of  4  per  cent,  without  deduc- 
tion of  property  tax ;  and  that  with  respect  to  the  dividends 
corresponding  to  the  debts  claimed  by  the  other  creditors,  and 
proposed  by  the  interim  scheme  of  division  to  be  set  apart  and 
retained,  it  was  determined  that  the  same  should  be  retained  by 
Abram  Robarts,  bearing  interest  in  like  manner  at  the  rate  of  4 
per  cent,  without  deduction  of  the  property  tax. 

This  interlocutor  was  made  without  prejudice  to  any  questions 
upon  any  of  the  debts,  or  to  the  principles  adopted  by  the  ac- 
countant in  framing  this  report. 

Abram  Robarts  duly  paid  to  the  creditors  entitled  thereto, 
11,182/.  19«.  Id.  according  to  the  interim  scheme  of  division,  and 
retained  in  his  hands  the  sum  of  95922.  Is.  lid.  according  to  such 
scheme ;  and  after  such  payment  and  retention  there  remained  in 
the  hands  of  Abi*am  Robarts,  as  on  the  20tli  day  of  December, 
1809,  being  the  date  of  the  payment  of  the  interim  dividends,  an 
unappropriated  balance,  but  exclusive  of  interest  on  the  one  hand, 
and  of  commission  and  business  accounts  and  outlays  on  the  other, 
of  1682.  4«.  Id. 

A  stop  was  put  to  further  proceedings  in  the  Court  of 

*  72   Session,  by  a  report  presented  to  the  House  of  *  Assembly 

in  Jamaica,  by  a  committee  of  that  house  appointed  to  in- 
quire into  the  public  aifairs  of  that  island,  in  which  report  a  large 
sum  of  money  was  claimed  as  due  from  Lewis  Cuthbert  and  his 
executors  to  the  treasury  of  the  island.  Certain  creditors  of 
Lewis  Cuthbert  in  Scotland  still  claimed  payment  of  their  debts 
according  to  the  terms  of  the  interlocutor  already  pronounced  ; 
but  the  Court  finally,  after  several  hearings,  decreed,  on  the  3d 
of  March,  1815,  that  in  hoc  statu  no  decree  could  go  out  for  any 
further  payment  to  Mr.  Cruickshank,  one  of  the  Jamaica  cred- 
itors. 

After  the  above  judgment,  all  further  proceedings  in  the  action, 
for  a  division  and  payment  of  the  fund,  were  allowed  to  stand, 
until  Abram  Robarts  should  be  relieved  of  the  claims  which  had 
[62] 


COUBT  V.  B0BART9.  *  72 

been  made  on  him  for  the  deficiencies  in  the  provost-marshars 
office ;  but  it  was  competent  for  the  creditors  at  any  time  to  have 
applied  for  consignation  of  the  fund  to  a  bank  in  Edinburgh,  of 
which  right,  however,  the  creditors  did  not  avail  themselves. 

Abram  Robarts  died  on  or  about  the  26th  of  November,  1816, 
leaving  William  Tiemey  Robarts,  and  Abram  Wildey  Robarts, 
the  present  respondent,  his  sons  and  executors,  against  whom  the 
process  was  transferred,  and  William  Tiemey  Robarts  died  in  the 
year  1820. 

Many  extrajudicial  proceedings  were  adopted  for  the  adjust- 
ment of  the  deficiencies  of  the  provost-marshal's  office,  and  an 
arrangement  was  finally,  but  not  until  December,  1823,  accom- 
plished, whereby  the  patentees  of  the  office  agreed  to  accept  a 
sum  of  TOOOf.  in  full  of  their  claims  under  Abram  Robarts's 
suretyship  to  them:  and  the  creditors  having  authorized 
the  respondent  to  settle  the  matter  accordingly,  *  and  to  *  78 
make  payment  of  the  70002.  out  of  the  funds  in  his  hands, 
arising  from  the  sale  of  the  CastlehiU  estate,  that  sum  was  paid, 
and  the  cautionary  obligations  come  under  by  Abram  Robarts 
were  released. 

This  agreement  having  been  accomplished,  proceedings  were 
immediately  resumed  in  the  process  by  the  respondent  and  the 
creditors,  and  the  dividends  retained  under  the  interim 'scheme  of 
division,  were  (the  objections  to  the  debts  being  removed)  now 
paid,  together  with  interest  on  the  dividends,  at  the  rate  of  4  per 
cent,  under  an  act  and  warrant  to  that  effect,  pronoimced  by  the 
Lord  Ordinary ;  and  on  the  Ist  of  March,  1824,  the  Lord  Ordi- 
nary further  renewed  the  remit  to  Mr.  Charles  Ferrier,  to  make 
up  and  report  a  state  of  the  claims  and  interests,  and  of  the 
trustees'  accounts,  and  those  of  his  factors  and  agents,  and  of 
the  balance  of  the  fund  in  medio^  and  final  scheme  of  division 
thereof  among  the  claimants,  the  creditors  and  representatives  of 
the  deceased  Lewis  Cuthbert,  according  to  their  respective  rights 
and  interests. 

In  obedience  to  an  order  of  the  Lord  Ordinary,  the  respondent 
lodged  in  process  a  signed  statement  and  condescendence  of  the 
iund  in  medio :  —  1st,  as  at  20th  December,  1809,  the  date  of 
payment  of  the  interim  dividends  ;  and  2d,  as  .at  15th  of  May, 
1825.  In  stating  interest  on  the  funds  in  his  hands,  the  respon- 
dent divided  them  into  three  classes. 

On  the  first  class  (composed  of  money  recovered  prior  to  De- 
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cember,  1809),  he  allowed  interest  at  5  per  cent,  in  confonnity 
with  the  minutes  of  the  meeting  of  the  Ist  August,  1806. 

On  the  second  class  (composed  of  the  unappropriated 

*  74  balance  of  168L  4«.  8d.  at  December,  1809,  *  and  of  money 

subsequently  recovered  down  to  the  16th  May,  1825)  he 
allowed  interest  at  the  rate  of  4  per  cent,  in  conformity  with  the 
rate  of  interest  fixed  by  the  Lord  Ordinary  in  his  interlocutor  of  the 
6th  December,  1809,  and  with  the  rate  of  interest  stated  by  the 
common  agent  in  his  printed  replies  of  the  2d  January,  1812. 

On  the  third  class  (composed  of  the  dividends  whereof  pay- 
ment was  suspended),  he  allowed  interest  at  the  rate  of  4  per 
cent,  in  conformity  with  the  interlocutor  of  the  6th  December, 
1809. 

In  this  condescendence,  the  total  balance  of  principal  and  in- 
terest in  the  hands  of  the  respondent,  as  at  15th  May,  1825,  was 
stated  to  amount  to  the  sum  of  25,021;.  18«.  2id. ;  and  he  further 
stated,  that  besides  the  fund  arising  from  the  proceeds  of  the 
Castlehill  estate,  rents,  and  proceeds  of  furniture,  with  reference 
to  which  alone  the  previous  proceedings  in  the  action  had  been 
directed,  the  deceased,  Abram  Robarts,  had  recovered  in  England 
a  sum  of  487  9i.  12«.  4d.  from  the  sureties  of  a  person  of  the 
name  of  William  Welby  Vaughan,  who  was  a  deputy  in  the  office 
of  provost-marshal  in  Jamaica ;  and  that  he,  the  respondent,  was 
desirous  that  the  sum  so  recovered  should  be  made  subject  to  dis- 
tribution in  the  process  of  multiplepoinding,  but  that  he  had  not 
been  able  to  get  the  parties  concerned  to  accede  to  the  arrange- 
ments proposed  for  that  purpose  ;  and  that  as  the  division  and 
application  of  the  sums  so  recovered  were  sub  judice  of  the  Court 
of  Chancery  in  England,  under  bills  filed  by  the  late  William 
Mitchell,  merchant,  in  London,  George  Cuthbert,  and  others,  it 
was  necessary  that  these  proceedings  in  England  should  be  taken 
out  of  the  way,  and  the  nexus  thereby  created  removed, 

*  75  before  the  respondent  *  could  be  called  on  to  divide  that 

money,  or  any  part  of  it,  among  Lewis  Cuthbert's  other 
creditors. 

The  respondent  being  called  upon,  both  in  the  Court  of  Session 
in  Scotland,  and  in  the  Court  of  Chancery  in  England,  to  account 
for  the  proceeds  of  the  Castlehill  estates,  thought  that  affairs 
should  be  wound  up  in  the  Court  of  Session  rather  than  in  the 
Court  of  Chancery,  more  particularly  as  part  of  the  proceeds  of 
the  Castlehill  estate  had  already  b^en  there  divided,  put  in  a 
minute  to  the  Court  of  Session,  stating  his  anxiety  to  get  rid  of 
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tiie  funds  in  his  hands,  and  to  place  them  in  a  bank  in  Scotland ; 
and  with  the  yiew  of  enabling  himself  to  consign,  in  the  Bank  of 
Scotland,  the  balance  of  2S,021Z.  18«.  2^i.,  as  also  Vaugban's 
money,  the  Lord  Ordinary,  on  the  11th  day  of  March,  1826,  ordered 
by  interlocutor  that  the  creditors  and  representatives  of  Lewis 
Cutbbert  should  produce  in  process,  evidence  that  the  suits  in 
Chancery  had  been  abandoned  and  discharged  ;  and  he  granted 
a  warrant  to  and  authorized  the  respondent,  within  ten  days  after 
the  order  then  made  should  have  been  complied  with,  to  consign, 
in  the  Bank  of  Scotland,  the  balance  of  25,021Z.  18«.  2Jd.,  to- 
gether with  interest  thereon  from  the  16th  day  of  May,  1826. 
A  negotiation,  which  took  place  between  the  parties  to  the 
Chancery  suits  for  the  purpose  of  putting  an  end  to  such  suits, 
was  not  concluded  until  the  month  of  January,  1828,  on  the  22d 
day  of  which  month  the  Court  of  Chancery  pronounced  an  order, 
by  the  consent  of  all  parties,  dismissing  all  the  Chancery  suits, 
and  directing  that  the  costs  of  the  respondent  of  the  Chancery 
suite  should  be  taxed  and  paid  out  of  the  4879Z.  12«.  4d., 
Yaughan's  money,  and  that  the  residue  of  such  money  should 
be  accounted  for  in  the  action  of  multiplepoinding 
•in  the  Court  of  Session,  in  such  manner  as  such  Court  *76 
should  direct:  and  it  was  ordered  that  the  costs  of  the 
other  parties  to  the  Chancery  suits  should  be  taxed  and  paid  out 
of  the  surplus  of  Lewis  Cuthbert's  estate,  after  payment  of  his 
debts  already  reported  or  thereafter  to  be  reported  due  in  the 
action  of  multiplepoinding. 

On  the  18th  of  June,  1828,  the  Respondent  consigned,  in  the 
Bank  of  Scotland,  the  sum  .of  28,117Z.  168.  2(2.,  being  the  balance 
of  26,0212. 18«.  2^rf.,  together  with  interest  thereon  at  4  per  cent, 
from  the  16th  day  of  May,  1826. 

On  the  27th  January,  1829,  the  Lord  Ordinary,  by  interlocu- 
tors of  consent,  authorized  and  ordained  the  respondent  to  con- 
sign, in  the  Bank  of  Scotland,  within  three  weeks,  Vaughan^s 
money  with  interest  at  the  rate  of  4  per  cent,  after  deducting  the 
costs  directed  to  be  paid  thereout  by  the  order  dismissing  the 
Chancery  suits«  reserving  all  questions  as  to  the  amount  of  the 
fond,  and  the  rate  of  interest  payable  by  the  respondent  whilst 
the  same  remained  in  his  hands.  This  order  was  complied*  with ; 
and  on  the  24th  of  February,  1829,  the  sum  of  8933Z.  8«.  lid., 
being  Vaughan's  money  and  the  interest,  after  deducting  the 
costs  thereof,  was  duly  consigned  in  the  Bank  of  Scotland. 

Mr.  Ferrier,  the  accountant,  lodged  his  report  on  the  10th  of 
February,  1828L  [  66  ] 
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To  this  report  the  respondent  made  two  objections : 

let.  Because  the  accountant  had  charged  1dm  with  interest  at 
the  rate  of  6  per  cent  per  annum  upon  all  the  intromissions  of 
Abram  Robarts  and  of  his  sons,  from  the  commencement  of  such 
intromissions  in  1803,  down  to  the  2d  of  August,  1828 ; 
*77  and  because  *the  account  was  stated  with  annual  rests, 
and  the  interest  annually  added  to  the  principal,  so  as  to 
charge  Abram  Wildey  Robarts  with  compound  interest. 

2d.  Because  no  commission  had  been  allowed  for  Abram 
Robart's  first  sales  of  the  Castlehill  estate,  and  recovering  and 
making  effectual  the  prices  and  proceeds  thereof,  to  the  extent  of 
upwards  of  15,000Z.,  being  the  amount  of  the  debt  originally  due 
to  himself. 

To  thLs  same  report  the  common  agent  for  the  creditors  and 
representatives  of  Lewis  Cuthbert  also  objected,  on  the  ground 
that  the  commission  on  receiving  and  applying  the  funds,  stated 
at  2J  per  cent  on  the  principal,  and  a  half  per  cent  on  interest, 
remaining  after  satisfying  the  debt  due  to  the  late  Abram 
Robarts,  Esq.,  should  be  wholly  disallowed,  or  at  any  rate  greatly 
reduced. 

On  the  10th  March,  1832,  Lord  Fullerton,  Ordinary,  pro- 
nounced an  interlocutor,  of  which  the  following  is  a  copy: 

10th  March,  1832.  —  The  Lord  Ordinary  having  heard  parties' 
procurators  on  the  objections  to  the  accountant's  report  by  Abram 
Wildey  Robarts,  and  having  considered  the  closed  record,  finds, 
that  in  the  year  1796,  the  latfe  Lewis  Cuthbert,  then  resident  in 
Jamaica,  made  over  to  the  late  Abram  Robarts,  his  consignee  and 
correspondent  in  England,  the  estate  of  Castlehill,  in  the  county 
of  Inverness,  by  a  disposition  ex  fcude  absolute ;  finds,  that  this 
conveyance  was  a  conveyance  to  Mr.  Robarts  in  trust,  in  order  to 
secure  him,  first,  in  the  payment  of  the  debts  then  due,  or  which 
might  become  due  to  him  by  Mr.  Cuthbert ;  and,  secondly,  against 

the  consequences  of  the  obligations  contracted  by  Mr. 
*78    Robarts,  *as  surety  for  Mr.  Cuthbert,  in  relation  to  the 

office  of  provost-marshal  of  the  island  of  Jamaica,  held  by 
Mr.  Cuthbert  on  lease  from  the  patentee.  Lord  Braybrooke,  cur- 
rent till  the  24th  December,  1807,  for  the  yearly  payment  of  2000 
guineas  :  finds,  that  Mr.  Cuthbert  died  in  October,  1802,  at  which 
time  a  large  balance  was  due  to  Mr.  Robarts  on  account  with  Mr. 
Cuthbert,  and  besides,  Mr.  Robarts  remained  bound  for  the  per- 
formance of  the  obligations  of  Mr.  Cuthbert,  as  lessee  of  the 
[66] 


COURT  V.  R0BABT8.  *  78 

provost-marshars  oflSce,  until  the  expiry  of  the  lease :  finds,  that 
on  the  death  of  Mr.  Cuthbert,  Mr.  Robarts  entered  into  posses- 
sion of  the  estate  of  Castlehill,  and  in  1804  and  1805  sold  certain 
parts  of  the  estate :  findsj,  that  the  further  sales  were  inteiTupted 
by  measures  taken  on  the  part  of  various  creditors  of  Mr.  Cuth- 
bert^  in  order  to  obtain  preferences:  finds,  that  on  the  1st  of 
August,  1806,  an  arrangement  was  entered  into  between  Mr. 
Robarts  and  the  creditors,  by  which  it  was  provided  that  Mr. 
Robarts  should  proceed  to  sell  the  remaining  parts  of  the  estate, 
and,  after  payment  of  his  own  preferable  claims,  should  hold  the 
balance  as  a  fund  of  division  among  all  parties  concerned :  finds, 
that  the  minute  of  agreement  contained,  inter  alia^  the  following 
article  :  "  6.  That  Mr.  Roberts  be  requested  to  take  the  trouble 
of  receiving  the  prices  of  the  lands  sold  and  to  be  sold,  and  of  pay- 
ing the  same,  agreeable  to  the  awards  that  may  be  given  by  the 
arbiter,  not  doubting  that  he  will  allow  interest  thereon  after  the 
rate  of  5  per  cent  per  anniim,  so  far  as  the  said  prices  shall  not  be 
exhausted  by  payment  of  his  own  and  the  prior  preferable  debts : " 
finds,  that  in  consequence  of  this  arrangement,  the  remaining  parts 
of  the  estate  were  sold  by  Mr.  Robarts  in  the  years  1807  and  1808, 
and  that  the  price  received  by  him  on  the  whole  sales 
*  amounted  to  52,3212. :  finds,  that  the  arbitration  contem-  *  79 
plated  by  the  parties  having  failed  by  the  death  of  the 
arbiter,  Mr.  Robarts,  in  January,  1808,  raised  a  process  of  multi- 
plepoinding,  in  which  a  remit  was  made  to  Mr.  Charles  Ferrier, 
accountant,  to  audit  the  accounts  and  claims  of  the  raiser  and  the 
claimants,  and  that,  after  various  steps  of  procedure,  directions 
were  given,  by  interlocutor  of  the  20th  of  May,  1809,  to  prepare 
an  interim  scheme  of  division  to  a  certain  extent  on  the  amount 
of  the  debts :  finds,  that  a  report  was  made  by  the  accountant, 
suggesting  a  dividend  of  10«.  in  the  pound  on  the  debts  then 
claimed ;  with  the  provision,  that  payment  of  the  dividend  on 
certain  of  the  debts,  to  which  objections  had  been  started,  should 
be  postponed  till  the  objections  were  disposed  of:  finds,  that  by 
interlocutor  of  6th  December,  1809,  the  report  was  approved  of, 
and  the  dividends,  as  well  those  immediately  payable  as  those  of 
which  payment  was  suspended,  were  declared  to  bear  interest  at 
four  per  cent,  without  deduction  of  property  tax:  finds,  that 
before  any  farther  division  took  place,  and  while  a  great  part  of 
the  suspended  dividends  remained  in  the  hands  of  Mr.  Robarts, 
he,  by  a  minvte  in  December,  1811,  intimated  that  claims  to  a 
very  large  amount  had  been  made  against  him,  as  surety  for  the 
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late  Mr.  Cuthbert,  in  relation  to  the  office  of  provost-marshal,  — 
that  he  was  consequently  entitled  to  retain  the  price  of  the  lands 
of  Castiehill  in  relief  of  those  claims,  —  and  that,  in  these  cir- 
cumstances, no  farther  division  or  payment  of  the  fund  in  medio 
could  take  place :  finds,  that  -Mr.-  Robarts's  claim  of  retention 
was  disputed  by  Mr.  Cruickshanks,  one  of  the  creditors  holding 
right  to  one  of  the  suspended  dividends  under  the  inter- 

*  80   locutor  of  1809,  but  the  right  of  retention  was  *  finally 

sustained  by  an  interlocutor  of  the  Court,  of  the  3rd  of 
March,  1815 :  finds,  that  in  consequence  of  this  claim  of  reten- 
tion, all  farther  progress  in  the  division  of  the  fund  in  mjedio  was 
suspended  until  February,  1824,  when  a  minute  was  given  in  by 
Mr.  Abram  Wildey  Robarts,  the  representative  of  the  original 
raiser,  intimating,  that  in  consequence  of  the  arrangement  effected 
by  the  patentee  of  the  office  of  provost-marshal,  with  the  consent 
of  the  creditors,  his  claim  of  retention  was  at  an  end :  finds,  that 
the  proceedings  in  the  multiplepoinding  were  then  renewed,  and 
that,  after  a  farther  discussion,  consignation  was  made,  on  the 
8th  of  July,  1828,  of  the  balance  of  the  price  of  Castiehill,  as 
admitted  by  the  raiser,  amounting  to  28,117Z.  15«.  5d. :  finds, 
that  on  the  24th  of  February,  1829,  there  was  a  further  consig- 
nation of  the  sum  of  8983^  Ss.  lid.,  being  money  recovered  in 
the  years  1805,  1806,  and  1807,  by  the  late  Mr.  Robarts,  from 
the  sureties  of  a  person  of  the  name  of  Vaughan,  who  had  been 
indebted,  in  the  character  of  a  deputy  or  sub-deputy,  to  the 
estate  of  Lewis  Cuthbert,  as  holding  the  office  of  provost-marshal, 
which  sum  had  formed  the  subject  of  discussion  in  the  Court  of 
Chancery,  and  had  been,  by  the  arrangement  of  the  parties,  trans- 
ferred to  this  multiplepoinding :  finds,  that  the  main  question  now 
remaining  between  the  raiser  and  the  common  agent  relates  to 
the  amount  of  the  fund  for  which  the  raiser  shall  be  held  account- 
able, and  that  this  question  arises  from  the  different  views  re- 
spectively maintained  by  them  on  the  interest  with  which  the 
raiser  shall  be  charged,  and  the  accumulations  to  which,  according 
to  the  common  agent,  he  should  be  subjected :  finds,  first,  that 
the  interlocutor  of  6th  December,  1809,  is  resjttdicata  as  to  the 

amount  of  interest  chargeable  on  the  retained  dividends, 

*  81    and  that  *  the  said  retained  dividends  having  been  ulti- 

mately paid  to  the  creditors  respectively,  with  interest  at 

the  rate  of  four  per  cent,  agreeably  to  that  interlocutor,  no  claim 

for  any  higher  interest  on  these  sums,  during  the  tiftie  they  tvere 

retained  by  the  raiser,  is  now  competent  to  the  common  agent, 
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or  the  general  body  of  the  creditors :  finds,  secondly,  that  accord- 
ing to  a  fair  construction  of  the  minute  of  1806,  the  raiser  is 
liable  in  interest  at  the  rate  of  five  per  cent  on  the  sums  in  his 
hands,  without  accumulation,  until  the  giving  in  of  the  minute  of 
December,  1811,  by  which  he,  in  virtue  of  his  right  of  retention, 
suspended  all  measures  which  might  have  been  otherwise  taken 
for  the  consignation  of  the  fund  in  medio^  and  its  divi^on  among 
the  parties  concerned :  finds,  thirdly,  that  from  December,  1811, 
until  the  giving  in  of  the  minute  in  February,  1824,  during  which 
his  claim  of  retention  was  in  force,  he,  agreeably  to  the  principle 
adopted  in  the  case  of  the  executors  of  the  Duke  of  Queensberry 
against  Tait  (28d  May,  1822),  was  not  entitled  to  derive  profit 
from  that  retention  ;  and  therefore,  and  in  respect  of  the  admis- 
sion of  the  raiser  upon  oath,  in  his  answers  in  the  Court  of 
Chancery  (No.  266  of  process),  that  the  whole  funds  in  question 
were  blended  with  the  private  funds  of  the  raiser,  and  employed 
in  trade  or  business :  finds,  that  during  the  period  in  question, 
whUe  the  claim  of  retention  was  f  nforced,  the  raiser  is  chargeable 
with  interest  on  the  sums  accumulated  as  in  December,  1811,  at 
the  rate  of  five  per  cent,  with  accumulations  yearly,  under  deduc- 
tion of  the  property-tax,  unless  he  can  show  that  he  did  not  derive 
profit  to  that  extent  from  the  funds  so  employed :  finds,  that  from 
February,  1824,  when  the  right  of  retention  ceased,  the  raiser 
is  Uable  in  interest  on  the  sums  accumulated  at  February, 
1824,  at  the  rate  of  *  five  per  cent,  without  accumulation,  *  82 
unless  in  so  far  as  any  part  of  the  said  sum  has  been  con- 
signed ;  and  therefore  sustains  the  first  objection  for  Mr.  Robarts, 
in  so  far  as  it  is  consistent  with  the  preceding  findings :  Quoad 
vltra^  repels  the  said  objection,  and  also  repels  .the  second  objec- 
tion, and  remits  to  the  accountant  to  amend  the  report  on  the 
principles  above  laid  down ;  and  further,  finds  no  expenses  due. 

(Signed)        John  Fullerton. 

On  the  same  day  the  Lord  Ordinary  pronounced  a  second  inter- 
locutor, of  which  the  following  is  a  copy,  relating  to  a  claim  for 
commission,  to  be  paid  to  Mr.  Robarts  for  his  management  of  the 
estates,  and  his  trouble  in  selling  the  same,  or  to  his  agent, 
Mr.  Macintosh,  whom  he  had  employed  in  the  business: 

10th  March,  1832. — The  Lord  Ordinary  having  heard  parties' 
procurators  on  the  objections  of  the  common  agent  having  refer- 
ence to  Mr.  C.  Macintosh,  and  Mr.  Robarts,  the  raiser,  finds,  that 
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the  business  accounts  of  Mr.  Macintosh  must  be  audited,  if  that 
be  required  by  the  objection :  to  that  extent  sustains,  and,  qttoad 
vltra^  repels  the  objections  in  regard  to  Mr.  Macintosh ;  also  repels 
the  objection  of  the  common  agent  in  regard  to  Mr.  Robarts ;  but 
remits  to  the  accountant  to  consider  whether,  and  to  what  amount, 
the  gross  sum  of  commission  to  Mr.  Robarts  is  affected  by  the 
interlocutor  on  the  objections  of  Mr.  Robarts  disallowing  to  a 
certain  extent  the  accumulations  contemplated  in  the  accountant's 
former  report;  Quoad  ultra,  in  regard  to  the  three  last  general 
heads  of  the  objections  for  the  common  agent,  namely,  Mr.  Fraser's 
accounts,  the  claim  of  the  creditors  for  a  higher  rate  of  interest 
of  the  consigned  sum,  and  the  claim  of  the  common  agent 

•  83   for  expenses,  appoints  the  •  case  to  be  enrolled,  that  the 

parties  interested  may  be  heard  on  these  points,  which  have 
not  as  yet  been  the  subject  of  any  argument. 

(Signed)        John  Fullerton. 

The  common  agent  appealed  against  these  interlocutors,  on  the 
ground  that  the  commission  claimed  ought  not  to  have  been 
allowed;  and  the  respondent  brought  a  cross  appeal,  on  the 
ground  that  the  interest  charged  against  him  was  too  high,  and 
that  the  accounts  ought  not  to  be  taken  with  rests. 

Dr,  Lushington  and  Mr,  Currie  (Mr,  Bailey  was  with  them), 
for  the  appellants  Court  and  others :  (a)  —  The  money,  in  this 
case,  has  been  improperly  retained  in  the  hands  of  the  respon- 
dent for  many  years,  when  it  ought  to  have  been  invested  for 
the  benefit  of  those  who  might  ultimately  prove  to  be  entitled 
to  it.  The  respondent  was  in  the  situation  of  a  trustee,  and  he 
has  employed  in  his  own  trade  the  money  which  came  into  his 
hands  as  a  trustee ;  he  is,  therefore,  liable  to  pay  interest  for  it 
at  five  per  cent.  The  creditors  have  a  right  to  that  interest  in 
lieu  of  the  profits,  or  to  the  profits  in  lieu  of  the  interest.  In 
either  case,  they  have  a  right  to  have  the  accounts  taken  with 
rests.  The  accounts  were  so  taken  in  the  trade  carried  on  by 
the  respondent,  and  the  creditors  are  entitled  to  all  the  benefit 
of  that  mode  of  taking  them.  Assuming  the  respondent  to  be 
in  the  situation  of  a  trustee,  all  the  consequences  now  stated* 
attach  upon  him  in  that  character.      Tebbs  v.   Carpenter,  (b} 

(a)  In  the  arguments  on  both  appeals,  which  were  heard  together,  Mr. 
Robarts  was  throughout  treated  as  the  respondent.     See  note  to  the  judg- 
ment, post.  (b)  1  Madd.  290-d08. 
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Docker  v.  Somes,  (a)  *  In  the  latter  case  it  was  expressly  *  84 
held,  that  if  a  trustee  mixes  trust  funds  with  his  private 
moneys  and  employs  them  in  his  trade,  the  cestui  que  trust  may, 
if  he  prefers  it,  insist  upon  having  a  proportionate  share  of  the 
profits,  instead  of  interest  on  the  trust  fund  so  employed.  The 
creditors  here  would,  therefore,  have  the  right  of  option,  should 
they  see  reason  for  believing  that  by  having  an  account  taken 
of  the  profits  they  could  get  more  than  by  the  way  of  interest. 
In  Raphael  v.  Boehm^  (6)  the  authority  of  which  has  never 
been  shaken,  compound  interest  was  given  under  circumstances 
strongly  resembling  those  of  the  present  case.  The  case  of  Dom- 
ford  V.  Domford  (c)  is  a  direct  authority  for  the  doctrine  con- 
tended for  here.  In  that  case  an  executor,  under  a  direction  to 
accumulate  for  an  infeuit,  having  become  a  baiikrupt,  his  estate 
was  charged  with  interest  at  five  per  cent,  and  the  account  was 
directed  to  be  taken  with  rests.  To  ihe  same  effect  is  Walker  v. 
Woodward,  (d)  In  the  will,  in  the  present  case,  there  is  a  direc- 
tion to  accumulate ;  so  that  the  two  cases  precisely  resemble  each 
other.  The  principle  deducible  from  all  these  cases  is  perfectly 
clear,  that  if  the  executor  or  trustee  employs  the  trust  fund  in 
trade,  he  incurs  a  hazard  as  well  as  gains  a  profit,  and  the  cestui 
que  trust  shaU  be  indemnified  for  the  one  and  participate  in  the 
other.  It  is  beyond  all  doubt  that  if  the  trustee  had  lent  this 
money  to  another  house  in  business,  in  consideration  of  the  pay- 
ment of  a  stipulated  sum  for  interest,  the  persons  ultimately 
entitled  to  the  money  would  have  been  likewise  entitled  to  the 
interest.  It  can  make  no  difference  in  the  argument,  that  the 
trustee,  instead  of  lending  out  the  money  on  interest  to  other 
persons  engaged  in  business,  employed  it  for  his  own  ben- 
efit ♦  in  his  own  business.  The  rules  thus  clearly  deduc-  *  86 
ible  from  English  authorities  are,  ia  the  same  manner,  the 
rules  adopted  in  the  Scotch  decisions.  Montgomerie  v.  Waur 
ehope.  (e)  The  trustee  here  has  been  guilty  of  a  breach  of  trust, 
—  he  ought  not  to  have  kept  the  fund  in  his  own  hands,  —  he 
ought  not  to  have  employed  it  in  his  trade,  —  he  ought  to  have 
invested  it  for  the  benefit  of  all  concerned ;  but  not  having  done 
so,  but,  on  the  contrary,  having  converted  it  to  a  matter  of  profit 
to  himself,  he  is  accountable  for  it  with  interest  to  the  creditors. 
It  is  not  necessary,  to  constitute  a  b>reach  of  trust,  that  a  person 

(a)  2  My.  &  K.  665.  (6)  13  Ves.  490. 

(c)  12  Ves.  127.  (d)  1  Russ.  107. 

(0  Fac.  Coll.  1822  ;  4  Dow,  109. 
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should  act  corruptly  in  the  sense  of  acting  in  defiance  of  all 
moral  obligation ;  it  is  suflScient  if  he  ax^ts  in  such  a  manner  as 
to  procure  to  himself  a  benefit  by  the  use  of  the  property  with 
which  he  has  been  entrusted  on  account  of  and  for  the  advantage 
of  another  person.  The  respondent  has  done  so  here ;  he  has 
mixed  up  the  trust  fund  with  the  funds  of  his  own  trade,  and 
has  drawn  profits  from  its  use,  and  he  must  now  pay  interest  for 
it,  calculated  at  five  per  cent,  and  calculated  with  rests,  since  in 
his  own  business  accounts  these  rests  were  always  made,  and  he 
always  made  up  his  balances  upon  them,  and  received  the  benefit 
of  that  mode  of  conductiDg  his  business. 

Mr.  Pemberton  and  Mr.  Wigram  (^Mr.  Purvis  was  with  them), 

for  the  respondent,  Robarts.  —  It  is  not  customary,  either  by  the 

practice  of  the  Court  of  Chancery  or  by  the  law  of  Scotland, 

which  resemble  each  other,  to  charge  more  than  four  per  cent 

under  circumstances  of  this  kind,  unless  there  has  been  an 

*  86  unwarranted  employment  of  the  money  in  trade,  or  a  *  breach 

of  trust.  Adams  v.  GcUe^  (a)  Perkins  v.  Baynton^  (b)  Treves 
V.  Tofvnshend.  (c)  Nor  is  it  ever  permitted  to  take  an  account 
with  rests,  unless  there  has  been  a  positive  and  wilful  breach  of 
trust.  There  has  been  no  such  thing  here.  In  that  respect  this 
case  does  not  at  all  resemble  that  of  Piety  v.  Stace^  (d)  where 
an  executor  kept  a  trust  fund  in  his  hands  against  the  terms  of 
the  trust,  and  used  it  for  his  own  benefit,  and  the  Court,  for  that 
reason,  decreed  an  account  against  him  with  52.  per  cent  interest, 
and  costs.  It  is  clear,  therefore,  that  to  render  a  party  liable  in 
that  manner  two  circumstances  must  concur,  —  breach  of  trust, 
and  personal  advantage  arising  therefrom ;  and,  therefore,  in  Roche 
V.  Harty  (e)  where  an  executor  had  simply  withheld  money  and 
not  put  in  his  examination,  but  had  not  employed  the  money  to 
his  own  advantage,  he  was  only  charged  with  interest  at  AL  per 
cent ;  but  where,  as  m'Mosely  v.  Wdrdy  (y)  an  executor  in  trust 
had  called  in  property  which  was  out  upon  good  security  at  five 
per  cent,  and  had  kept  large  balances  in  his  own  hands,  and  had 
used  the  money  as  his  own,  the  Court  charged  him  with  interest 
at  five  per  cent,  and  made  the  decree  against  him  with  costs. 
The  principle  thus  adopted  in  these  cases  has  been  recognized 

(a)  2  Atk.  106.  (6)  1  Bro.  C.  C.  375. 

(c)  Id.  384.  (d)  4  Ves.  620. 

(0  11  Ves.  58.  (g)  Id.  681. 
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in  the  more  recent  case  of  Heathcote  v.  fftdme^  (a)  where  the 
money  was  wrongfully  put  to  make  a  profit  in  trade.  A  Court 
of  Elquity  never  gives  more  than  four  per  cent  interest,  except 
as  a  sort  of- punishment  on  the  party  liable  to  pay.  Smith  v. 
Claxton.  (6)  And  in  all  these  cases  it  is  remarkable  that  though 
there  was  a  clear  breach  of  trust,  and  it  was  in  respect  of 
such  breach  of  trust  that  the  larger  interest  was  given,  *  the  *  87 
Court  did  not  allow  the  accounts  to  be  taken  with  rests. 
Accounts  cannot  be  taken  with  rests  unless  by  the  express  direc- 
tion of  the  Court.  Tebbs  v.  Carpenter ;  ((?)  and  such  direction 
will  not  be  given  except  under  special  circumstances.  Raphael 
V.  Boehm.  (rf)  In  a  case  where  the  Court  charged  the  executor 
with  five  per  cent,  and  made  the  decree  against  him  with  costs, 
it  yet  refused  to  direct  that  the  account  should  be  taken  with 
rests.  Crackelt  v.  Bethune.  (e)  The  same  discretion  as  to  cir- 
cumstances was  exercised  by  the  Court  in  the  case  of  a  trustee 
of  a  public  trust  The  Attorney- Q-eneral  v.  Solly,  (g)  The  case 
of  Walker  v.  Woodward  (A)  is  not  an  authority  the  other  way ; 
for  there  the  circumstances  of  misconduct  were  very  strong,  and 
the  question  of  the  practice  of  the  Court  was  riot  much  con- 
sidered. The  Scotch  authorities  do  not,  in  this  instance,  differ 
from  those  of  our  own  Courts.  In  Mdcneil  v.  Jolly^  (i)  and 
Napier  v.  Gordon^  (i)  rests  were  refused.  The  case  of  Mont^ 
gomerie  v.  Wauehope  (J)  cannot  be  cited  as  an  authority  on  the 
other  side ;  for  if  that  case  is  properly  looked  at,  it  will  be  found 
that  the  rule  there  laid  down  is,  that  without  a  wilful  breach 
of  trust  an  account  with  rests  cannot  be  decreed.  In  practice, 
too,  the  rule  always  has  been  that  there  cannot  be  an  account  with 
rests  except  in  the  case  of  an  account  current ;  never  where  it  is 
merely  unilateral.  And  though,  in  some  of  the  cases,  there 
were  du-ections  in  the  trust-deeds  for  accumulations,  there  are 
no  decrees  by  the  Court  for  taking  the  account  with  rests,  unless 
in  instances  of  wilful  breach  of  trust.  There  has  been  no 
breach  of  trust  here ;  the  circumstances  *  merely  amount  *  88 
to  this,  that  the  respondent  held  the  money  on  his  personal 
responsibility,  he  having  a  claim  to  indemnitj'  from  it ;  and  he 
was  not  bound  to  invest  it,  and  therefore  cannot  be  treated  as 

(a)  1  Jac.  &  W.  122.  (6)  4  Madd.  484. 

(c)  1  Madd.  290,  308.  (rf)  11  Ves.  92  ;  18  Ves.  407. 

(€)  1  Jac.  &  W.  68e,  (g)  2  Sim.  518. 

(A)  1  Rusa.  107.  (t)  2  Dow  &  C.  464. 

(k)  Id.  461.  (0  4  Dow,  109-137. 
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the  amount  of  the  debt,  and  relieve  him  from  obligation  under 
it.  His  right  to  retain  the  price  of  the  Castlehill  estate  as  secur- 
ity for  the  payment  of  that  debt  was  clear,  and  was  not  con- 
tingent on  his  stating  the  amount,  and  formally  claiming  the 
retention  of  the  price  of  the  estate.    His  right  to  indemnity 

•  91    was  absolute ;  and  it  was  coextensive  with  his  liability  *  to 

loss  in  that  matter.     He  did  not  propose  to  consign  for  the 
contingent  balance,  nor  did  the  creditors  require  him  to  do  so. 
The  Court  below,  after  considering  these  circumstances,  seems 
to  have  thought  that,  as  to  them,  the  arrangement  of  1806  must 
be  deemed  to  have  continued;  or,  at  all  events,  the  Court  has 
taken  that  arrangement  as  its  guide,  and  has  given  interest  at 
five  per  cent  only,  and  without  rests.  Lord  Fullerton  alone, 
apparently  with  reference  to  Mr.  Robarts's  admission  that  he.  had 
mixed  these  funds  with  his  own  as  a  banker,  having  held  that 
rests  should  be  made  in  the  account.     But  with  respect  to  this 
admission  of  Mr.  Robarts,  it  must  be  remarked  that,  as  a  banker, 
he  uses  all  the  moneys  deposited  with  him  by  his  customers, 
being  liable  at  every  moment  to  repay  any  or  all  of  them  so 
deposited  to  each  and  every  one  of  his  customers.     If  a  cus- 
tomer dies,  the  banker  is  liable  to  pay  the  executor,  or  any  other 
person  who  can  give  a  valid  discharge.     In  this  way  alone  did 
Mr.  Robarts  use  the  money  left  in  his  hands  and  belonging  to  the 
estate  of  Cuthbert,    As  soon  as  the  persons  beneficially  entitled 
to  that  money,  as  representing  the  estate,  appeared,  and  offered 
him  a  valid  discharge  for  paying  it,  he  was  bound  to  make  the 
payment.     Or  if  there  were  diflBculties  which  prevented  them 
from  giving  a  valid  discharge,  and  therefore  disabled  them  from 
demanding  payment,  they  might  have  applied  to  the  Court  to 
have  the  money  consigned  until  those  difficulties  were  removed. 
They  did  not  take  any  such  step,  and  I  think  that  the  Court 
below  was  right  in  refusing  to  let  them  share  in  the  profits  of 
Mr.  Robarts  as  a  banker.     But,  on  the  other  hand,  I  think  him 
liable  to  the  charge  of  five  per  cent,  as  he  did  not,  with  respect 
to  the  money,  pursue  the  same  course  as  with  respect  to 
*  92   the  suspended  payments,  *  and  claim  to  be  exempted  from 
liability  to  pay  more  than  four  per  cent. 
The  appellant,  in  his  statement  regarding  consignation,  has 
fallen  into  a  mistake ;  he  speaks  merely  o*f  the  rate  of  interest 
allowed,  and  not  of  the  manner  in  which  the  Court,  in  case  of 
consignation,  deals  with  the  interest  of  money  so  consigned.    It 
is  the  practice  of  the  Court  to  Jbake  it  up,  and  redeposit  it,  with 
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tbe  accumulations  of  interest,  once  in  a  year  at  least,  and  some- 
times oftener.  Now  four  per  cent  would  be  the  interest  allowed 
upon  funds  consigned ;  and  on  the  practice  of  the  Court,  if  he 
was  paying  that  interest,  nothing  would  be  more  fit  than  to 
charge  him  with  it  and  with  annual  rests.  But  then,  on  the 
other  hand,  it  is  equally  clear  that  by  such  an  arrangement  the 
creditors  would  gain  less  than  by  charging  him  with  five  per  cent 
without  rests.  In  a  case  like  the  present,  and  under  the  circum- 
stances to  which  I  have  adverted,  the  Court  would  not  charge 
him  with  five  per  cent  and  half-yearly  rests. 

But  the  appellant  b  mistaken  when  he  grounds  upon  the  order 
with  respect  to  the  interest  on  the  suspended  dividends  an  argu- 
ment, that  as  to  all  the  rest  of  the  money  in  his  hands  he  should 
be  held  liable  only  to  four  per  cent.  The  circumstance  of  no 
consignation  having  been  demanded,  may  be  a  sufficient  groimd 
for  his  not  being  liable  to  rests  with  an  allowance  of  five  per  cent 
interest,  but  it  does  not  go  further,  and  show  that  he  ought  only 
to  be  liable  to  four  per  cent.  If  he  felt  his  position  a  bad  one, 
he  himself  might  have  demanded  to  consign ;  for  though  the  fund 
he  held  was  at  first  apparently  of  insufficient  amount,  it  proved 
in  the  end  more  than  sufficient  to  cover  the  liability  he  had 
incurred.  Had  he  made  that  demand,  these  consequences 
would  have  happened :  *  on  the  one  hand,  the  fund  would  *  93 
always  have  been  forthcoming  to  answer  his  demand  of  in- 
demnity whenever  his  liability  was  fully  ascertained,  while,  on 
the  other,  it  would  have  been  lying  at  four  per  cent  interest,  with 
yearly  or  half-yearly  rests,  during  all  the  time  iJhat  that  liability 
was  not  ascertained.  As  these  half-yearly  rests  would  have 
brought  the  four  per  cent  up  to  about  five  per  cent  without  rests, 
is  is  but  fair  that,  he  himself  not  having  made  any  application  to 
the  Court  on  the  subject,  he  should  be  held  liable  to  the  same 
amount  which  the  creditors  would  have  obtained,  had  the  money 
been  disposeid  of  in  any  other  way. 

So  far,  then,  fair  justice  seems  to  have  been  done  to  both  parties. 
But  even  if  the  respondents  are  right  in  their  claim  of  five  per 
cent  with  rests,  and  the  judgment  now  under  review  is  in  that 
respect  erroneous,  that  claim  cannot  be  supported  beyond  the 
month  of  March,  1826,  when  Mr.  Robarts  did  apply  to  the  Court, 
stating  his  wish  to  consign  the  fund  to  a  London  bank,  and  so  to 
be  released  from  the  Chancery  proceedings.  In  the  prayer  to 
the  Court  he  annexed  a  condition  to  his  tender  of  payment  such 
as  would  in  our  Courts  of  Common  Law,  and  probably  also  in  those 
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of  Scotland,  prevent  the  tender  from  being  deemed  a  valid  tender 
in  law ;  but  still  it  is  sufficient  in  its  nature  to  have  a  strong 
effect  on  the  decision  of  the  question  of  ordering  rests, — a  question 
entirely  discretionary,  and  which  must  always  depend  on  the 
whole  circumstances  of  the  case,  and  the  whole  conduct  of  the 
parties,  where  the  question  arises,  as  it  does  here,  upon  the  differ- 
ence to  be  observed  in  a  case  of  retaining  and  of  consigning  the 
fund.     We  must  see,  then,  how  his  prayer  to  consign  in  March, 

1826,  was  met  by  the  other  parties.  It  was  resisted  in  its 
*94    terms,  and  *they  claimed  the  consignation  of  the  whole 

fund  in  medioy  without  any  regard  being  had  to  the  Chan- 
cery suit.  Upon  this  proceeding,  the  Lord  Ordinary  has  expressed 
his  opinion,  by  directing  the  parties,  under  his  interlocutor,  to 
produce  evidence  of  the  Chancery  suit  being  finally  settled,  and 
by  authorizing  the  required  consignation  to  take  place  only  after 
such  evidence  had  been  produced.  In  the  opinion  of  the  pro- 
ceeding thus  pronounced  I  fully  concur.  The  respondents  did 
not  produce  any  such  evidence  for  the  space  of  two  years,  and 
yet  they  seek  to  charge  Mr.  Robarts  with  five  per  cent  and  rests, 
during  the  whole  of  that  period.  But  pushing  the  respondents' 
right  to  rests  to  the  extreme,  it  is  doubtful  whether  it  ought  not 
to  be  restricted  to  the  period  which  elapsed  before  February, 
1824,  when  the  appellant  put  in  a  minute  stating  his  readiness  to 
pay  the  retained  dividends ;  and  ceilainly,  in  no  view  whatever 
can  the  accumulations  be  claimed  at  five  per  cent  after  March, 
1826 ;  so  that,  admitting  the  principle  contended  for  by  the 
respondents,  I  do  not  think  that  the  application  of  that  principle 
would  carry  them  the  whole  length  of  the  doctrine  for  which 
they  contend.  But  I  have  already  said  that  even  as  to  the  prin- 
ciple itself,  I  am  not  prepared  to  advise  your  Lordships  to  over- 
rule the  decision  of  the  Court  below. 

We  come,  then,  at  last,  to  the  question  of  the  commission 
claimed  by  Mr.  Robarts,  which  is  the  main  subject  of  the  cross . 
appeal.  With  regard  to  the  chaim  for  commission,  I  do  not  think 
it  due  on  any  grounds.  There  was  no  stipulation  for  it ;  and 
without  stipulation,  Mr.  Robarts  and  those  whom  he  represents 
cannot  be  entitled  to  it.     He  cannot  clinim  it  as  executor,  nor  as 

a  factor,  nor  as  the  holder  of  a  heritable  security  with  a 

*  95    power  of  sale ;  nor  as  a  party  *  executing  that  power  by 

selling  and  retaining  the  price  for  his  own  indemnity,  subject 
to  account  for  the  balance  when  he  has  been  indemnified  against 
the  liabilities  he  undertook.    In  this  last  character,  indeed,  he  was 
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only  a  holder  for  his  own  security ;  and  for  the  same  purpose  he 
was  the  donee  of  the  power,  and  the  vendor,  and  the  receiver  of 
the  purchase-money.  So  that,  acting  for  his  own  security  merely, 
for  his  own  benefit  in  fact,  he  cannot  claim  a  commission.  If  he 
anticipated  trouble  and  expense  in  these  things,  he  should  have 
stipulated  for  commission,  but  he  did  not  do  so,  and  an  allowance 
of  1000/.  to  Mr.  Robarts  for  Mr.  Macintosh,  his  factor,  was  an 
ample  payment  to  him  on  account  of  his  trouble.  As  vendor  and 
receiver  of  the  purchase-money,  therefore,  he  can  have  no  claim 
to  commission,  and  in  his  other  proceedings  he  is  merely  an 
accounting  party  to  the  estate ;  and  though  the  extent  of  his 
liabiUty  for  the  retention  of  the  price  and  the  profits  in  that  char- 
acter has  become  a  question,  none  can  be  raised  as  to  any  claim 
for  commission  on  his  behalf.  As  to  the  question  of  costs,  I  have 
already  said  that  I  consider  the  x^ase  one  of  difficulty.  It  was 
therefore  fit  for  an  appeal ;  and  so  far  as  the  original  appeal  is 
concerned,  I  should  propose  that  no  costs  be  allowed. 

But  I  do  not  think  that  the  cross  appeal,  and  the  question 
respecting  the  commission,  can  be  viewed  in  the  same  light.  There 
is  one  ground  of  doubt,  however,  as  to  giving  the  costs  of  the 
cross  appeal,  namely,  that  but  for  the  original  appeal  we  might 
never  have  had  the  subject  of  the  cross  appeal,  and  the  question 
of  the  commission,  brought  here :  still,  however,  I  am  inclined  to 
^ve  the  costs  of  the  cross  appeal,  because  I  think  it  would  be 
dangerous  to  say  that  if  a  party  presented  an  appeal  on  a 
disputable  *  question,  and  subject  to  his  liability  to  costs,  the  *  96 
other  party  might,  without  fear  of  costs,  present  a  cross 
appeal  on  a  question  not  at  all  disputable. 

The  original  and  the  cross  appeal  were  therefore  dismissed,  and 
the  latter  was  dismissed  with  costs. 

The  following  order  was  afterwards  made,  and  entered  on  the 
journals:  — 

CouBT  V.  Robarts,  et  e  contra, — It  is  ordered  and  adjudged  by 
the  Lords  spiritual  and  temporal,  &c.,  that  the  said  original  and 
cross  appeals  be  and  are  hereby  dismissed  this  House,  and  that 
the  interlocutors,  so  far  as  therein  respectively  complained  of,  be 
and  the  same  are  hereby  affirmed :  and  it  is  further  ordered,  that 
the  appellant  in  the  said  cross  appeal  do  pay  or  cause  to  be  paid 
to  the  said  respondents  John  Court  and  others,  the  costs  incurred 
in  respect  of  the  said  cross  appeal ;  the  amount  thereof  to  be  cer- 
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tified  by  the  clerk-assistant :  and  it  is  further  ordered  and  directed, 
that  the  costs  incurred  by  the  respondents  in  the  said  cross  appeal 
in  the  proceedings  in  the  Court  below,  occasioned  by  the  said 
Abraham  Wildey  Robarts  disputing  his  liability  to  pay  51.  per 
centum  per  annum  without  annual  rests,  and  by  his  claim  of  com- 
mission, or  in  relation  thereto  respectively,  shall  be  paid  by  the 
said  Abraham  Wildey  Robarts,  the  appellant  in  the  said  cross 
appeal,  if  any  such  costs  remain  unpaid :  and  it  is  further  ordei-ed, 
that  the  cause  be  remitted  back  to  the  Court  of  Session  in  Scot- 
land, with  this  direction,  to  do  therein  as  shall  be  just  and  con- 
sistent with  this  judgment  and  direction. — Lords'  Journals^  Vol. 
70,.p.  618,  619;  25  July,  1839. 
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1828. 

The  Earl  op  Roscommon's  Claim,  (a) 

Claims  to  an  Irish  Peerage.    Practice  and  Evidence. 

1.  A  petitioner  to  the  House  of  Lords,  claiming,  as  an  Irish  peer,  to  be 
admitted  to  Tote  at  the  election  of  representative  peers  of  Ireland,  was 
required,  in  consequence  of  a  doubt  of  his  right  and  also  of  an  adverse 
claim,  to  give  in  a  printed  case  containing  his  pedigree  and  references  to 
his  proofs.     {Vide  infra^  p.  101.) 

2.  The  right  to  the  same  dignity  having  been  the  subject  of  investigation  in 
the  Irish  House  of  Lords,  the  minutes  of  proceedings  and  of  evidence, 
including  depositions  taken  by  commissioners  under  an  order  of  that 
House,  held  admissible  here  (the  witnesses  being  dead),  not  only  against 
the  Crown  and  other  parties  to  that  investigation,  but  also  against  a  per- 
son who  was  not  a  party  to  the  proceedings,  but  was  cognizant  of  them. 
{Vide  infra,  pp.  103  Mid  129.) 

3.  It  is  the  privilege  as  well  as  the  duty  of  the  Attorney-General  for  Ireland, 
to  attend  this  House  on  the  investigation  of  claims  to  Irish  peerages  ;  but 
he  may,  with  leave  of  the  House,  depute  counsel  to  attend  for  him.  (/n/ra, 
p.  102.) 

4.  A  claimant  to  a  peerage  having,  in  his  petition  to  the  House,  stated  a 


(a)  As  claims  to  ancient  dignities  have  become  so  numerous,  it  has  been 
suggested  that  the  report  of  this  and  other  cases  which  were  omitted  in  their 
proper  places,  may  be  useful  for  the  various  points  of  practice  and  evidence 
decided  in  them. 
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prima  facie  case,  but  being  unable  on  account  of  his  circumstances  to  com- 
plete it,  the  Attomey-Greneral  was  ordered  to  bring  forward  his  witnesses 
and  conduct  his  case  at  the  expense  of  the  Crown.  But  the  House  makes 
such  orders  reluctantly,  as  they  may  embarrass  the  proceedings  and  encour- 
age adventurers.     (Infra,  pp.  102  and  113.) 

5.  Documents  put  before  the  House  by  a  claimant,  although  not  ad- 
mitted in  evidence,  held  to  be  fit  matter  for  observation  *  by  his  *  98 
adversary's  counsel,  to  prevent  prejudice.     (Infra,  p.  107.) 

6.  The  rule  which  requires  marriages,  births,  and  deaths,  in  England,  to  be 
proved  by  the  registers,  where  there  are  no  living  witnesses,  is  not  appli- 
cable to  Ireland,  where  such  registers  have  not  been  duly  kept.  Copies  of 
instruments  in  writing  there,  and  evidence  of  reputation,  are  admissible, 
after  proof  that  search  was  made  for  registers.  *  (Infra,  p.  105.) 

7.  The  pedigree  of  a  claimant  as  a  descendant  from  the  seventh  son  of  the 
first  peer,  who  was  so  created  by  letters-patent  to  hold  to  him  and  the 
heirs  male  of  his  body,  stated  that  that  peer  Jeft  seven  sons,  that  the  issue 
of  the  first  and  second  were  extinct,  and  that  the  four  next  died  without 
issue  ;  there  being  no  contemporaneous  account  of  them,  nor  other  evi- 
dence except  reputation  in  the  family,  which  agreed  with  the  pedigree  : 
Held,  that  it  may  be  presumed  they  died  without  issue,  more  especially  as 
during  a  long  contest  for  the  dignity  no  descendant  from  them  claimed  it. 

June  18. 

Michael  James  Robert  Dillon,  Earl  of  Roscommon,  in  Ireland, 
presented  his  petition  to  the  House  of  Lords  (a)  in  1822,  claim- 
ing a  right  to  vote  at  the  election  of  representative  Peers  of  Ire- 
land, and  praying  that  such  right  might  be  admitted.  From  the 
petition,  and  the  printed  case  afterwards  presented  by  the  claim- 
ant, it  appeared  that  Sir  James  Dillon  was  created  Baron  of 
Kilkenny  West,  by  letters-patent  in  the  year  1619,  and  by  other 
letters-patent,  dated  1622,  was  advanced  to  the  dignity  of  Earl 
of  Roscommon,  to  hold  to  him  and  the  heirs  male  of  his  body ; 
that  he  died  in  1641,  leaving  seven  sods,  born  in  the  order 
in  which  they  are  here  named;  viz.,  Robert,  Lucas,  Thomas, 
Christopher,  George,  John,  and  Patrick,  and  was  succeeded 
by  *  his  eldest  son  Robert,  who  died  in  1642,  leaving  two  *  99 
sons,  James  by  his  first  wife,  and  Carey  by  his  third  wife, 
his  second  son,  Henry,  by  his  second  wife,  having  died  .before 
himself;  that  Robert,  the  second  earl,  was  succeeded  by  his 
eldest  son,  the  said  James,  who  died  in  1649,  leaving  an  only 
8on  Went  worth,  who  became  fourth  Earl  of  Roscommon,  and 
died  in  1684,  without  issue,  whereupon  the  said  Carey  Dillon, 

(a)  Pursuant  to  the  J'ourth  Article  of  the  Act  of  Uniou  with  Ireland.  But 
if  there  is  any  question  affecting  the  dignity,  the  petition  ought  to  be  to  the 
Crown.     Vide  infra^  the  Earl  of  Waterford's  Case,  p.  133. 
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on  account  of  his  circumstances,  to  establish  his  claim ;  that  it 
appeared  to  them  material  to  be  put  in  possession  of  such  informa- 
tion respecting  it  as  he  could  furnish,  and  that  therefore  the 
Attorney-General  for  Ireland  should  direct  some  person  to  attend 
him  and  receive  such  information.  The  House  ordered  accord- 
ingly, and  in  March,  1826,  thq  Irish  Attorney-General  made  a 
report  in  .the  matter  so  referred  to  him,  and  the  committee  of 
privileges,  after  examining  it,  agtain  reported  to  the  House  that 
divers  matters  were  therein  suggested  as  evidence  of  the  right  of 
F.  S.  Dillon  to  the  dignity,  and  which  the  committee  conceived 
fit  for  further  inquiry ;  and  for  that  purpose  they  recommended 
that  the  Attorney-General  for  Ireland  should  attend  them  on  this 
claim,  —  it  being  his  privilege  as  well  as  his  duty  to  attend  on 
claims  to  Irish  peerages ;  and  that,  in  the  mean  time,  he  should 
obtain  such  evidence  as  he  could  respecting  it.  The  House  made 
an  order  to  the  effect  so  suggested ;  and  in  pursuance  thereof  the 
said  Attorney-General  made  a  further  report,  and  counsel  on  his 
behalf  attended  each  sitting  of  the  committee  (first  Mr,  Nolan 
and  afterwards  Mr,  Joy^^  and  from  that  time  no  other  counsel 
attended  for  F.  S.  Dillon.    (  Vide  infra,  pp.  106  and  107.) 

The  evidence  given  (1824-25)  on  behalf  of  the  first  claimant 
consisted,  among  other  matters,  of  attested  copies  of  the  enrol- 
ments of  the  patents  of  creation  (1619  and  1622)  ;  of  entries  in 
the  journals  of  the  House  of  Lords  in  Ireland,  showing  the  sit- 
tings there  of  all  the  Earls  of  Roscommon,  except  the  ninth  and 
tenth  (who  were  Roman  Catholics)  ;  and  of  the  minutes 
•  103  of  the  committee  of  privileges  of  that  House  in  *  1792  and 
1 793.  As  Robert  Dillon,  then  claimant,  proved  to  the  satis- 
faction of  that  committee  his  descent  from  Patrick,  the  first  earl's 
seventh  son,  from  whom  this  claimant  also  derived  his  descent, 
this  claimant's  counsel  contended  that  the  proofs  for  the  former 
in  that  respect  were  proofs  for  the  latter ;  and  as  the  witnesses 
had  all  died,  their  depositions,  received  and  recorded  in  the  Irish 
House  of  Lords,  ought  to  be  received  by  this  House. 

The  Attorney-General  (^Sir  J,  S,  Copley^  objected  to  the  recep- 
tion of  the  minutes,  on  the  ground,  first,  that  it  did  not  appear 
that  the  Attorney-General,  on  behalf  of  the  Crown,  watched  the 
evidence  before  the  Irish  committee  ;  and,  secondly,  that  as  this 
evidence,  if  unfavourable  to  the  claimant,  could  not  be  received 
here  against  him,  so  it  could  not  be  received  for  him. 

Mr»  G^ifford  also  objected,  on  the  ground  that  F.  S.  Dillon,  the 
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counter-claimant,  had  no  opportunity  of  cross-examining  the  wit- 
nesses before  the  Irish  committee  of  privileges. 

Mr.  Lynch^  in  answer  to  the  last  objection,  said  F.  S.  Dillon 
was  cognizant  of  the  whole  of  the  proceedings  in  the  Irish  House 
of  Lords,  for  he  was  then  assisting  the  claimant,  Robert  Dillon. 
(That  was  afterwards  proved  by  a  witness.)  To  the  other  objec- 
tions he  answered,  that  the  Irish  Attorney- General  attended  the 
committee  of  privileges  in  1792  and  1793,  at  every  sitting,  and 
cross-examined  the  witnesses.  (The  minutes  themselves  showed 
that  fact.) 

The  committee  informed  the  counsel,  that  the  House  always 
receives  its  own  proceedings .  in  evidence  ;  and  therefore  the 
proceedings  of  the  committee  of  privileges  in  Ireland  were 
admissible  generally ;  but  still,  if  it  should  appear  that  any 
•evidence  was  received  by  that  committee  that  ought  not  *  104 
to  be  received,  it  would  be  open  for  this  committee  to 
reject  it. 

An  attested  copy  of  these  minutes  was  first  produced  from  the 
custody  of  Mr,  Alsop,  who  had  been  the  solicitor  and* also  the 
relative  of  Robert  Dillon,  the  claimant  in  1792,  and  who  was  now 
agent  for  the  present  claimant.  It  appearing  by  the  Lords'  jour- 
nals (Irish)  that  a  copy  of  the  minutes  of  proceedings  was 
ordered  to  be  made  out  for  Robert  Dillon,  the  committee  admit- 
ted the  copy  de  bene  esse.  The  original  minutes  were  afterwards 
produced  from  the  custody  of  the  heir-at-law  of  Robert  Dillon, 
to  whom,  it  appeared  by  an  order  in  the  journals,  they  were 
delivered,  and  a  witness  proved  that  he  was  not  able  to  find  them 
among  the  records  of  the  Irish  Parliament.  The  committee 
received  them  absolutely. 

Mr.  Lynch  required  the  depositions  of  a  Mr.  Andrew  Heame, 
contained  in  the  minutes,  to  be  read.  In  answer  to  various  objec- 
tions, he  said  they  were  depositions  taken  under  a  commission, 
ordered  by  the  House  of  Lords  in  Ireland  to  be  issued  for  the 
examination  of  Heame,  a  material  witness,  but  not  able  to  attend 
that  House  in  consequence  of  ill  health.  The  Attorney-General 
and  Robert  Dillon  joined  in  that  commission,  each  naming  two 
commissioners,  and  each  framing  interrogatories  for  the  examina- 
tion of  the  witness.  He  submitted  that  depositions  so  taken 
did  not  fall  within  the  rule  laid  down  in  the  Berkeley  Peerage 
Case. 

The  committee  admitted  them,  and  also  a  pedigree  which  was 
annexed  to  them,  and  they  were  read,  showing  that  Andrew 
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Hearae,  having  a  brother  in  the  Austrian  military  service,  applied 
to  the  eighth  Earl  of  Roscommon,  with  whom  he  wajs  well 

*  105    acquainted,  *  and  obtained  from  him  a  statement  and  pedi- 

gree of  the  Dillon  family,  of  whom  he,  Hearne,  was  one, 
his  mother  being  the  granddaughter  of  Patrick,  the  seventh  son 
of  the  first  earl.  The  object  he  had  in  obtaining  the  history  of 
the  family^  was  to  send  it  to  his  brother,  to  whom  it  would  be 
useful  in  gaining  advancement  in  the  foreign  service.  The  eighth 
earl  distinctly  stated  to  him,  that  the  third,  fourth,  fifth,  and  sixth 
sons  of  the  first  earl  died  without  leaving  issue,  and  that,  on  the 
extinction  of  the  descendants  of  the  second  son,  the  dignity  of 
Earl  of  Roscommon  would  devolve  on  the  Dillons  of  Rath,  the 
descendants  of  the  seventh  son.  The  widow  of  the  seventh  earl, 
with  whom  Hearne  was  acquainted,  made  a  similar  statement  to 
him  of  the  state  of  the  Dillon  family. 

3Ir.  Lynch  offered  to  give  in  copies  of  registries,  and  also  evi- 
dence of  reputation,  of  marriages,  births,  and  deaths. 

The  committee  informed  him  that  copies  of  registries  had  not 
been  received  on  claims  of  English  peerages  since  the  Chandos 
Case;  the  original  registries  were  always  required.  They  did 
not  intend  to  apply  that  rule  strictly  in  the  present  case,  but  still 
it  was  necessary  to  make  some  nde  in  respect  to  registries  ;  and 
in  order  to  let  in  evidence  of  reputation,  it  should  first  be  shown 
that  searches  were  made  for  registers.  It  was  extremely  impor- 
tant to  observe  conformity  of  proceedings  on  English  and  Irish 
claims  of  peerage. 

A  witness  was  then  examined  as  to  the  searches  he  made,  with- 
out finding  registries  of  certain  marriages.  *He  produced  some 
marriage  settlements,  which  were  received  as  evidence  of  the 
marriages,  being  supported  by  evidence  of  reputation,  which  was 
also  admitted  generally  to  prove  deaths,  on  the  represen- 

*  106    tation  that  registries  of  any  sort  were  most  *  irregularly 

kept  in  Ireland,  and  in  many  places  there  not  kept  at  all. 

*  The  case  of  the  first  claimant  was  closed  in  1826 ;  but  the 
counter-claimant  not  being  able  to  attend  nor  appear  by  counsel 
or  agent  from  the  last  sitting  in  1825,  the  committee  postponed 
the  further  consideration  of  the  case  to  the  session  of  1827,  inti- 
mating their  expectation  that  the  Attorney-General  for  Ireland 
would,  in  the  mean  time,  take  the  necessary  means  of  furnishing 
all  the  evidence  that  he  could  collect. 

In  the  session  of  1827,  the  Attorney-General,  Sir  C.  Wetherell^ 
opened  to  the  committee  the  case  of  F.  S.  Dillon,  and  examined 
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his  witnesses,  assisted  by  the  counsel  representing  the  Attorney- 
General  for  Ireland.  The  evidence  given  in  his  behalf  consisted 
of  the  reports  before-mentioned,  as  furnished  by  the  Irish  Attor- 
ney-General (which  stated  that,  on  claimant's  suggestion,  searches 
had  been  made  for  wills  in  the  Prerogative  and  Consistorial  Courts 
of  Dublin,  the  Consistorial  Courts  of  Meath,  &c.,  from  1620  to 
1782,  and  among  several  other  records,  without  discovery  of  any 
evidence  applicable  to  his  claim)  ;  of  an  alleged  correspondence 
between  his  father  and  the  tenth  Earl  of  Roscommon  (which  was 
not  admitted  in  evidence) ;  of  an  inscription  on  a  tombstone ; 
and  of  evidence  of  reputation  that,  on  the  death  of  the  tenth 
earl,  the  dignity  would  go  to  this  claimant's  family.  The  exami- 
nation of  witnesses  took  up  several  days.  Their  evidence  is 
stated  in  the  speeches  of  counsel. 

Mr.  Sydney  Taylor^  who  had  been  counsel  for  the  first  claim- 
ant since  1826,  summed  up  his  case  on  the  21st  of  June,  1827. 
After  adverting  to  the  pedigree  of  his  client,  and  to  the  proceed- 
ings before  stated,  he  proposed  first,  to  dispose  of  the  case 
of  the  *  counter-claimant.  That  case  rested  on  a  corres-  *  107 
pondence,  consisting  of  letters  alleged  to  have  passed  in 
1771  between  his  father,  James  Edward  Dillon,  and  John,  the 
tenth  earl ;  secondly,  an  inscription  on  an  ancient  tombstone ; 
thirdly,  on  reputation  respecting  the  heir  to  the  title,  after  the 
extinction  of  the  line  of  Lucas,  second  son  of  the  first  earl.  The 
letters  were  not  admitted  in  evidence ;  but  as  they  were  set  forth 
in  the  case,  he  submitted  that  he  had  a  right  to  comment  on  them, 
to  guard  against  any  prejudice  from  them. 

LoBD  Redesdale.  —  There  is  one  point  of  view  in  which  it 
may  be  proper  to  comment  upon  them,  namely,  that  when  a 
person  brings  forward  fabricated  evidence,  suspicion  is  cast  on  all 
his  evidence.  If  it  can  be  shown  that  these  letters  are  fabricated, 
then  that  fact  gives  a  tone  and  character  to  the  whole  case.* 
Another  circumstance  of  the  same  description,  in  this  claimant's 
case,  is  that  he  altered  his  fii'st  pedigree,  shifting  one  person  out 
of  it :  at  least  the  evidence  he  has  produced  throws  that  person 
out  of  the  case. 

Sir  C.  Weiherell.  —  As  the  letters  are  not  evidence,  it  is  un- 
necessary to  observe  upon  them. 
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Lord  Redesdale.  —  The  duty  of  the  Attorney-General  in  this 
case  is  extremely  difficnlt.  It  is  his  duty  to  see  that  an  improper 
claimant  has  not  the  title,  and  also  to  see  that  the  proper  claimant 
has  it ;  and  that  duty  is  extremely  difficult  in  the  situation  in 
which  he  stands  in  this  case.  If  this  claimant  had  the  means  of 
bringing  his  claim  before  the  House,  he  would  have  his  own 
counsel.  Your  Lordships  are  embarrassed  by  the  circumstance 
of  the  Attorney-General  being  also  counsel  for  the  claimant  as 
well  as  for  the  Crown.  This  person,  after  proceeding  to  a  certain 
extent,  abandoned  the  claim  for  want  of  means  of  pro- 

*  108   ceeding  in  it ;  and  your  Lordships  then  directed  *  that  the 

Attorney-General,  under  those  circumstances,  should  pro- 
ceed with  his  claim,  putting  the  Attorney-General  in  a  situation 
in  which  he  never  appeared  before. 

The  Lord  Chancellor  (Lord  Ltndhttrst).  —  I  think  it  is  clearly 
competent  to  Mr.  Taylor^  if  he  thinks  proper,  to  comment  upon 
these  letters,  for  I  understand  they  are  set  out  in  the  counter- 
claimant's  case.  Whatever  the  claimant  has  stated  to  your 
Lordships  is  a  fair  subject  for  observation  for  the  counsel  who 
opposes  his  claim ;  and  therefore,  although  these  letters  have  not 
been  received  in  evidence,  yet,  as  a  statement  of  them  has  been 
laid  before  your  Lordships,  it  is  competent  for  the  learned  counsel 
for  the  other  party  to  comment  upon  them.  What  the  noble  and 
learned  Lord  has  said  is  very  true  ;  the  matter  brought  forward 
by  the  claimant  may  be  veiy  material  as  throwing  discredit  on 
the  other  parts  of  his  case,  particularly  that  part  relating  to  the 
tombstone. 

Mr.  Taylor  then  commented  on  the  correspondence  alleged  to 
have  passed  between  the  counter-claimant's  father  and  John,  the 
tenth  earl,  in  1771,  showing,  by  intrinsic  evidence,  that  they  were 
fabricated  for  the  purpose  of  this  inquiry.  He  next  discussed  the 
evidence  of  the  witness  who  produced  the  inscription  on  the 
tombstone  in  the  churchyard  of  the  parish  of  Kilkenny  West, 
and  which  was  in  these  words :  ^^  Underneath  lieth  the  body  of 
Thomas  Dillon,  of  Kilkenny  West,  in  this  county  ;  also  the  body 
of  Laurence  Dillon,  late  of  Ardnaglog,  in  the  county  of  Roscom- 

Bon  of  the  Bf4d  Thomaa 

mon,  A  who  descended   from   the  Barons  of  Kilkenny  West.'* 
Supposing  this  inscription  to  be  genuine,  he  submitted  that  it  only 
proved  that  the  *^  Thomas,  who  descended  from  the  Barons  of 
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Kilkenny  West,"  was  not  the  third  son  of  James,  first  Earl 
of  Roscommon,  who  *  was  made  Baron  of  Kilkenny  West  *  109 
only  three  years  before  he  was  created  Earl  of  Roscommon, 
but  was  descended  from  the  old  territorial  Barons  of  Kilkenny 
West ;  for  if  he  had  been  the  third  son  of  James  the  earl,  un- 
doubtedly the  higher  title  would  be  inscribed  on  the  tombstone, 
and  not  the  inferior  title  only:  the  two  dignities  having  been 
created  at  almost  the  same  time,  long  before  any  of  the  first  earl's 
sons  or  descendants  died. 

The  reputation  of  the  counter-claimant's  father  being  next  heir 
to  the  title,  after  the  family  of  John,  the  tenth  earl,  depended  on 
the  evidence  of  witnesses  who  were  not  members  of  the  family, 
and  knew  little  about  the  family.  Their  testimony  was  contra- 
dicted by  witnesses  who  were  connected  with  the  family. 

He  next  commented  on  the  shifting  of  the  counter-claimant's 
pedigree,  which  he  observed  was  three  times  varied,  so  that  no 
credit  could  be  given  to  any  part  of  the  case  made  by  the  counter- 
claimant,  or  to  the  evidence  given  in  support  of  it. 

The  case  of  M.  J.  R.  Dillon  rested  on  the  depositions  of  Andrew 
Heame,  taken  before  the  Irish  House  of  Lords  on  the  claim  of 
Robert  Dillon,  in  1792,  stating  that  the  four  sons  of  the  first  earl, 
Thomas,  Christopher,  George,  and  John,  died  without  issue  male. 
Copies  of  these  depositions  were  made  with  a  view  to  renew  that 
claim  after  the  death  of  Patrick,  last  earl,  who  succeeded  against 
Robert  on  that  occasion :  they  were  identified  by  Mr.  Alsop,  who 
was  then  solicitor  for  Robert,  and  were  received  in  evidence  by 
their  Lordships  de  bene  esse.  But  the  original  depositions  after- 
wards found  in  the  possession  of  the  next  of  kin  or  heir  of  Robert, 
to  whom  they  were  delivered  by  order  of  the  Irish  House  of  Lords, 
were  conclusive  evidence.  These  depositions  were  taken  by  com- 
missioners named  by  Robert  and  Patrick,  the  claimants 
before  the  Irish  *  House  of  Lords,  the  Attorney-General  *  110 
having  the  execution  of  the  commission.  It  was  executed 
in  March,  1792.  The  order  for  the  issuing  of  it  was  produced, 
dated  the  20th  of  that  month,  and  Jane  Hearne,  daughter  of 
Andrew,  remeinbered  the  taking  of  her  father's  depositions  by 
commissioners,  and  she  proved  his  signature  to  them.  The  evi- 
dence left  no  doubt  of  the  identity  of  the  depositions,  and  their 
contents  left  little  or  no  doubt  of  the  right  of  successioi^  to  this 
dignity ;  for  it  appeared  by  them  that  to  this  Andrew  Hearne, 
James  the  eighth  Earl  of  Roscommon  gave  the  pedigree  of  the 
£unily,  not  with  a  view  to  any  contest  for  the  peerage,  but 
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because  Andrew  Hearne's  brother  was  in  the  Austrian  military 
service,  and  he  was  desirous  of  showing  that  he  belonged  to  a 
distinguished  family,  that  being  the  surest  road  to  promotion  in 
that  service.  The  depositions  stated  that  the  pedigree  and  state- 
ment given  by  the  eighth  earl  were  confirmed  by  the  widow  of 
the  seventh  earl.  Andrew  Heame  forwarded  a  copy  of  the 
pedigree  to  his  brother,  and  kept  another  copy,  which  was  an- 
nexed to  his  depositions,  and  there  the  'descendants  of  the  first 
earl's  seventh  son  appeared  to  be  next  in  succession  to  the  dignity, 
after  the  extinction  of  the  descendants  of  the  first  and  second 
sons.  Three  witnesses,  connected  with  the  Dillon  family,  proved 
that  John,  the  tenth  earl,  told  each  of  them  that  Robert  Dillon, 
the  claimant  in  1792,  descended  from  that  seventh  son,  was  next 
in  succession  to  the  title;  several  other  relations  spoke  to  the 
same  effect  by  reputation  in  the  family ;  from  all  which  it  might 
be  presumed  that  the  four  intermediate  sons  of  the  first  earl  died 
without  issue. 

The   Attorney-General  asked  for  time   for  considering  the 
evidence.     It  was  only  on  that  day  that  the  petition  of 

*  111    a  third  claimant  had  been  put  into  his  hands.    (This  *  was 

the  petition  of  Thomas  Wentworth  Dillon,  a  minor,  of  the 
age  of  thirteen  years,  of  the  parish  of  Falmouth,  in  Cornwall, 
stating  that  he  was  the  eldest  lineal  descendant  from  Christopher 
Dillon,  fourth  son  of  the  first  •Earl  of  Roscommon,  and  the  eldest 
male  descendant  of  that  earl,  in  a  collateral  line  ;  that  the  lines 
of  the  first,  second,  and  third  sons  were  extinct,  &c.,  and  praying 
that  his  right  to  the  said  dignity,  and  to  vote  in  the  election  of 
Irish  representative  peers,  be  allowed.  This  petition,  presented 
to  the  House  on  the  9th  of  April,  1827,  was  referred  by  the 
House  to  the  committee,  before  whom  a  printed  case  was  laid  on 
behalf  of  the  petitioner. 

Lord  Redesdale. — My  Lords,  what  has  occurred  in  this 'case 
shows  that  the  House  ought  to  take  some  steps  to  have  cases  of 
this  description  more  properly  brought  forward.  Of  the  claim 
last  mentioned,  imdoubtedly  we  are  bound  to  take  notice :  your 
Lordships  will  observe  that  it  is  accompanied  by  what  is  called  a 
case,  but  which  is  no  case  ;  and  that  case,  such  as  it  is,  has  only 
just  been  laid  upon  your  Lordships'  table,  though  it  ought, 
according  to  the  rules  of  the  House,  to  have  been  presented  at 
an  earlier  period:  My  Lords,  that  case  states  nothing ;  it  is  no 
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more  than  a  repetition  of  what  iff  stated  in  the  petition ;  it  does 
not  state  any  evidence  from  which  your  Lordships  can  draw  any 
conclusion  that  the  facts  stated  are  true;  there  is  nothing  to 
show  that  there  is  any  evidence  in  support  of  the  claim.  Your 
Lordships  will,  perhaps,  previously  to  the  next  meeting,  think 
it  advisable  that  the  Attorney-General  should  inquire,  as  a 
preliminary  step,  what  is  the  evidence  that  this  claimant  is  a 
descendant  of  the  fourth  son  of  the  first  Earl  of  Roscommon  ; 
for  it  would  be  a  waste  of  time  to  go  into  the  evidence  of 
a  subsequent  descent,  unless  that  fact  can  *be  in  some  *112 
measure  established.  If  the  Attorney-General  can  satisfy 
himself  that  there  is  presumptive  evidence  of  that  fact,  it  would 
be  material  for  your  Lordships  to  consider  how  far  you  ought  to 
postpone  your  final  decision  with  respect  to  the  claim  of  Francis 
Stephen  Dillon,  which  has  now  been  fully  investigated,  and  it 
will  be  for  your  Lordships  to  decide  upon  that  after  you  shall 
have  heard  the  observations  of  the  Attoniey-General  upon  the 
subject.  With  respect  to  this  claimant,  I  would  suggest  to  the 
consideration  of  the  Attomey-Genei-al  whether  it  is  not  most 
important  that  the  connection  with  the  fourth  son  should  be 
established  to  his  satisfaction,  before  we  say  that  .this*  claimant 
has  a  right  to  call  the  attention  of  the  House  to  the  subsequent 
part  of  his  pedigree. 

My  Lords,  it  is  very  easy  to  raise  a  reputation ;  none  of  your 
Lordships  now  present  was  in  the  House  at  the  period  of  the 
claim  to  the  Chandos  Peerage,  in  which  there  was  evidence  of 
reputation,  that,  when  it  came  to  be  examined,  was  utterly 
rejected ;  it  was  the  evidence  of  a  person  highly  respectable,  but 
it  was  so  improbable  that  it  was  impossible  to  give  any  credit 
to  it.  It  is  so  easy  to  raise  reputation  upon  the  subject,  that 
mere  reputation,  without  any  proof  to  support  it,  Merereputation,in- 
is  a  very  miserable  species  of  evidence  in  cases  of  ^^^^^  evidence 
this  description  ;  but  it  is  certainly  true  that  in  many  cases  it  is 
impossible  to  give  any  other  evidence.  I  should,  therefore,  sub- 
mit the  desirableness  that  the  Attorney-General  should,  between 
this  time  and  the  next  meeting  of  the  committee,  investigate 
the  particular  fact  of  connexion  between  the  family  of  this  new* 
claimant  and  the  fourth  son  of  the  first  earl,  and  that  reasonable 
evidence  should  be  offered  of  that  connexion  before  we  determine 
on  our  future  course  of  proceedings.  The  family  of  this  claimant 
is  represented  as  having  lived  in  Cornwall,  and  the  person 
from  whom  he  claims  *  descent,  the  fourth  son  in  the  case,    *  118 
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or  his  friends  must  have  known  of  the  proceedings  before  this 
House  during  the  last  four  or  five  years.  He  claims  as  a  de- 
scendant from  the  fourth  son,  and  presents  a  statement  unsup- 
ported by  any  species  of  proof  whatever.  If  we  are  to  go  on  still 
further  attending  to  claims  of  persons  so  situated,  and  sup- 

*  116    ported  *  by  the  public,  as  the  noble  and  learned  Lord  has 

just  stated,  there  wiU  be  no  end  to  the  contest  in  this  case  ; 
there  will  be  counter-claimants  still  coming  for  private  purposes, 
for  the  advantages  of  agents,  and  the  unfortunate  claimants  them- 
selves never  could  have  their  rights  decided.  I  mention  these 
circumstances,  not  from  any  acquaintance  or  any  friendship  with 
the  unfortunate  claimant  now  before  your  Lordships,  but  merely 
for  the  ends  of  public  justice,  that  your  Lordships  will  endeavour 
to  decide  upon  this  claim  with  the  least  possible  delay.  I  hope 
your  Lordships  will  excuse  my  interfering  or  giving  any  opinion 
on  a  legal  subject. 

The  Lord  Chancellor. — My  Lords,  I  imagine,  considering  the 
late  hour  at  which  this  claim  is  submitted  to  your  consideration, 
that  if  the  case  related  only  to  the  claimants,  your  Lordship  would 
be  disposed  to  grant  no  indulgence ;  but  this  is  a  case  in  which 
the  public  is  concerned ;  the  question  being,  who  is  the  person 
entitled  to  become  a  member  of  this  House ;  and  if  it  is  probable, 
though  this  claim  is  presented  so  late,  that  upon  investigation  the 
claimant  turn  out  to  be  the  person  entitled,  I  apprehend  it  is  our 
duty,  however  hard  it  may  be  upon  the  other  claimants,  to  inves- 
tigate the  subject.  I  think  the  course  suggested  by  the  noble 
and  learned  Lord  is  the  most  convenient ;  that  the  Attorney- 
General  should  investigate  the  first  step  in  the  pedigree,  and  if 
he  finds  there  is  no  ground  for  the  claim  in  that  step,  then  that 
we  should  proceed  to  determine  the  former  claims.  It  is  desir- 
able that  the  Attorney-General  should  direct  his  attention  to  that 
matter  previous  to  our  next  meeting.     If  he  then  communicate 

to  us  that  there  is,  in  his  opinion,  no  foundation  for  that 
*  117    claim,  and  no  reason  for  affording  time  for  further  *  inquiry, 

he  will  then  reply  upon  the  present  case,  and  it  will  be 
left  for  your  Lordships'  decision.  I  feel  as  much  as  the  noble 
and  learned  Lord  does  the  length  of  time  this  case  has  been 
before  your  Lordships,  and  the  hardships  it  has  occasioned  to  this 
petitioner. 

The  Attorney-General  undertook  to  make  the  inquiries,  as 
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directed,  with  the  assistance  of  the  solicitor  to  the  treasury,  but 
he  apprehended  that  more  time  would  be  necessary  for  the 
inquiries  than  their  Lordships  anticipated. 

The  committee  of  privileges  did  not  meet  again  on  the  case 
until  the  21st  of  May,  in  the  session  of  1828,  when  no  counsel  or 
agent  attended  on  behalf  of  Thomas  Wentworth  Dillon,  and 
proof  was  given  of  service  on  his  agent  of  notice  that  his  petition 
would  be  taken  into  consideration.  On  the  4th  of  June,  the  com- 
mittee again  met,  and  resolved  that  T.  W.  Dillon  had  not  made 
out  his  claim ;  and  that  resolution  was  reported  to  the  House, 
and  agreed  to. 

Jiine  18. 

The  Attorney-General  addressed  the  committee  on  the  whole 
case:  — 

My  Lords,  there  are  still  before  your  Lordships  two  claimants  • 
for  this  dignity.  Michael  James  Robert  Dillon's  claim  was  first 
preferred,  and  has  been  the  subject  of  consideration  in  several 
committees  of  this  House  in  and  from  the  year  1823.  The  prin- 
cipal foundation  of  that  claim  is  the  proceeding  in  the  Irish  House 
of  Lords  before  the  Union,  and  it  has  been  urged  on  his  behalf, 
that  in  effect  his  tide  was  established  in  the  committee  of  privi- 
leges there ;  because,  although  that  committee  had  not^  in  a 
judicial  sense,  determined  that  Robert  Dillon,  then  claiming  as 
a  descendant  of  the  seventh  son  of  the  first  earl,  was 
•  entitled  to  the  dignity,  yet  they  had  virtually  come  to  *  118 
that  decision  ;  they  were  actually  proceeding  to  pronounce 
a  decision  in  his  favour,  and  would  have  pronounced  it,  had  it 
not  happened  that  a  competitor  with  him  before  the  committee, 
namely,  Patrick  Dillon,  the  eleventh  Earl  of  Roscommon,  had 
established  his  legitimacy.  That  earl,  and  also  Robert  Dillon, 
having  since  died  without  issue  male,  this  claimant  makes  titie 
as  next  descendant  from  the  seventh  son  of  the  first  earl.  The 
substance,  therefore,  of  the  case  which  M.  J.  R.  Dillon  asserts 
before  your  Lordships  is,  that  he  is  not  now  for  the  first  time 
originating  a  claim,  but  renewing  and  following  up  a  claim  which 
the  committee  of  the  Irish  House  of  Lords  were  on  the  point  of 
adjudicating  to  his  relative,  Robert  Dillon,  if  Patrick,  son  of  the 
tenth  earl,  had  not  established  his  legitimacy. 

Upon  the  death  of  Earl  Patrick,  in  1816,  the  titie  passed  over, 
as  M.  J.  R.  Dillon  asserts,  to  the  descendants  of  the  seventh  son 
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of  the  first  earl,  on  the  supposition  that  the  fonr  interyening  sons 
between  the  second  and  the  seventh,  namely,  Thomas,  Chris- 
topher, George,  and  John,  died  bachfelors,  or  without  issue. 
Upon  the  hypothesis  that  they  left  no  issue  capable  of  inheriting 
this  title,  then,  according  to  the  limitation  of  the  patent,  which 
was  to  the  heirs  male  of  the  body  of  James,  the  first  earl,  the 
title  passed  over  to  the  male  descendants  of  his  seventh  so\i. 
Prior  to  the  establishment  of  Patrick's  title  as  eleventh  earl, 
every  thing  took  place  in  point  of  full  and  accurate  examination 
which  the  subject  required.  That  contest  began  in  the  Irish 
House  of  Lords  about  1792,  and  upon  that  occasion  Robert  Dil- 
lon, son  and  heir  of  Edward  Dillon,  who  was  the  son  of  James 
Dillon,  who  was  the  son  of  Patrick  Dillon,  the  seventh  son  of 
the  first  earl,  was  a  claimant  for  the  dignity.    If  there 

*  119    *  were  descendants  of  those  four  intervening  sons  of  the 

first  earl,  it  is  extraordinary  that  they  did  not  then  come 
i  forward  to  urge  their  claims.  The  notoriety,  through  Ireland, 
of  the  proceedings  before  that  committee,  was  a  sort  of  notice  to 
all  claimants  to  come  in,  especially  to  any  claimant  or  class,  of 
claimants  deriving  title  under  any  of  those  four  sons.  It  appears 
that  considerable  anxiety  existed,  and  a  good  deal  of  interest  per- 
vaded the  minds  of  many  persons  in  Ireland,  on  the  subject  of 
this  ancient  dignity.  Still  more  extraordinary  is  it  that  one  of 
the  claimants  here  actually  intervened  before  that  committee 
of  privileges,  and,  instead  of  setting  up  his  own  title,  assisted 
Robert  Dillon  in  making  out  his.  It  is  distinctly  proved  by 
several  witnesses,  the  result  of  whose  evidence  is  indisputable, 
that  F.  S.  Dillon,  who  claims  now  at  this  bar,  as  a  descendant 
from  the  third  son-of  the  first  earl,  was  a  party  assisting  Robert 
Dillon  in  that  committee  between  1792  and  1799.  But  if  the 
>  case,  which  he  now  attempts  to  make,  were  true,  instead  of 
assisting  that  claimant  under  the  seventh  son,  he  should  have 
asserted  that  there  was  issue  from  the  third  son,  and  that  in  the 
line  of  that  issue  he  himself  was  entitled.  Such  a  circumstance, 
on  all  the  theoiy  of  evidence,  and  its  application  in  questions  of 
pedigree,  as  well  as  in  questions  of  property,  is  almost  decisive, 
except  where  a  party  alleges  mistake  or  ignorance  ;  and  there  is 
no  ground  here  for  alleging  one  or  the  other. 

When  that  counter-claimant's  case  was  brought  forward,  your 

Lordships,  with  that  liberality  with  which  you  always  look  at  the 

claims  of  persons,  whose  failure  of  means   to  sustain  them  is 

likely  to  leave  them  at  a  disadvantage,  directed  assistance  to 
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be  given  to  him  ;  and  an  order  was  then  made  by  which 
•  the  law  officers  of  the  Crown  in  Ireland  were  directed  to  *  120 
make  all  the  investigations  which  could  be  made  in  that 
country,  for  the  purpose  of  finding  out  any  grounds  upon  which 
this  person  could  stand  in  asserting  his  claim.  The  law  officers 
in  Ireland  reported  to  this  House  that  they  had  examined  certain 
consistory  courts,  and  other  places  of  deposit  of  instnmients  in 
Ireland,  where  a  discovery  was  likely  to  be  made  upon  the  sub- 
ject of  this  family,  and  that  they  could  find  nothing  which  would 
assist  the  claimant.  It  does  not  appear  that  there  is  any  ground 
for  entertaining  his  claim  any  longer. 

The  claim  of  Michael  James  Robert  Dillon  raises  two  questions ; 
first,  does  he  make  out  his  direct  pedigree  from  Patrick,  seventh 
son  of  the  first  earl  ?  Your  Lordships,  if  you  look  at  the  pedi- 
gree, will  find  that  the  ipain  links  of  it  were  established  by 
Robert  Dillon,  in  the  evidence  before  the  Irish  Committee. 
Without  examining  all  the  links  of  that  pedigree,  referring  only^ 
to  the  evidence  upon  that  subject,  I  own  it  appears  to  me  that 
this  branch  of  his  claim,  viz.,  his  descent  from  the  seventh  son,  is 
perfectly  made  out.  That  Robert,  whose  claim  was  so  near 
being  established  by  the  House  of  Lords  in  Ireland,  by  his  will, 
made  in  1789,  devised  some  very  important  papers  connected 
with  this  subject  to  that  branch  of  the  family  who,  upon  his 
dying  without  male  issue,  would  become  entitled,  as  he  believed, 
to  this  dignity.  Those  papers  constitute  a  material  part  of  the 
evidence  in  support  of  this  claim.  Under  these  circumstances, 
the  case  is  at  last  narrowed  to  the  question  whether  the  evidence 
upon  which  Robert  Dillon  made  his  claim  before  the  Irish  House 
of  Lords,  is  evidence  that  is  satisfactory  to  your  Lordships,  who 
have  here  to  decide  the  same  question,  to  exercise  the 
same  *  duty,  and  to  form  the  same  judgment,  as  you  would  *  121 
have  been  forming  and  exercising  if  you  had  been  sitting  ^ 

and  adjudicating  upon  the  claim  of  Robert  Dillon  in  1792,  in  the 
Irish  House  of  Peers.  The  principal  features  of  the  case,  as  it 
now  stands,  are  the  same  that  were  presented  in  1792  in  Ireland ; 
and  the  final  question  is,  whether  upon  that  evidence  your  Lord- 
ships may  presume  that  the  four  sons  of  the  first  earl,  between 
the  second  and  seventh,  died  without  issue  capable  of  succeeding 
to  this  title,  or,  if  they  had  issue,  that  that  issue  is  extinct.  It  is 
upon  that  ground  that  I  wish  to  call  your  Lordships'  attention  to 
that  branch  of  the  evidence  which  is  more  materially  deserving 
of  consideration,  because,  in  one  view  of  it,  the  case  is  one  of 
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singular  curiosity,  involving  great  peril  in  admitting  the  doctrine 
of  presumption ;  not  a  presumption  that  one  child  left  no  issue, 
but  a  presumption  in  the  aggregate  that  four  children  left  no 
issue.  It  is,  in  the  first  place,  to  be  observed,  against  this  pre- 
sumption, that  it  is  extremely  singular  that  there  is  not  upon  the 
minutes  any  evidence  contemporary  with  the  death  of  the  first 
earl  to  account  for  those  four  children,  whether  they  were  mar- 
ried or  not ;  whether  they  had  or  had  not  children.  There  are 
no  facts  coeval  with  the  presumed  period  of  the  death  of  those 
four  children,  no  fact,  in  evidence,  disposing  of  those  children 
from  the  year  1622  down  to  the  period  of  this  claim.  This  is, 
indeed,  a  presumption  of  a  wholesale  sort,  a  presumption  going 
back  to  the  period  when  those  children  died,  without  evidence 
approaching  the  fact  whether  they  were  married  or  not,  whether 
they  or  any  one  of,  them  had  a  child  or  not ;  without  evidence 
descriptive  of  their  status  and  condition,  or  the  status  and 
condition  of  their  families.      Presumption  alone   is  the 

*  122    *  ground  on  which  the  possibility  or  probability  of  issue 

from  those  four  sons  is  to  be  negatived.  If  your  Lord- 
ships should  be  of  opinion  that  the  committee  of  privileges  in 
the  Irish  House  of  Lords  were  satisfied  with  that  presumption, 
although,  I  apprehend,  your  Lordships  will  not,  in  the  direct 
sense  of  the  expression,  be  bound  by  that  opinion  ;  however,  I  feel 
myself,  on  the  other  hand,  constrained  to  say,  in  point  of  justice 
and  propriety,  that  if  that  was  the  result  to  which  that  committee 
of  privileges  came,  with  opportunities  of  forming  a  judgment  in 
some  respects  superior  to  those  your  Lordships  now  have,  your 
Lordships  would  be  disposed,  perhaps,  to  adopt  their  opinion, 
as  the  opinion  of  Judges  co-ordinate  in  authority,  and  having  at 
least  equal  opportunities  with  yourselves,  though  you  would  not 
be  bound  to  adopt  that  opinion  as  a  judgment. 

The  ground  on  which  Robert  Dillon's  claim  would  have  been 
established  by  that  committee  was  the  evidence  of  presumption, 
which  arose  in  this  way :  A  gentleman  of  the  name  of  Andrew 
Heame  was  examined  under  a  commission  in  Ireland,  in  1792 : 
his  mother  was  the  granddaughter  of  the  seventh  son  of  the  first 
earl,  so  that  he  was  closely  connected  with  this  family.  He  had  a 
brother,  who  was  an  officer  in  the  Austrian  military  service,  —  a 
service  in  which,  more  than  any  in  Europe,  high  birth  is  of  con- 
siderable* advantage  to  an  officer,  as  giving  him  the  chances  of 
promotion  and  placing  him  in  a  higher  situation  than  those  of 
plebeian  origin  stand.  In  consequence  of  this  circumstance, 
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Andrew  Hearne,  who  was  acquainted  with  the  eighth  Earl  of 
Roscommon,  applied  to  him  for  a  statement  of  the  pedigree 
of  the  family,  in  order  that  his  brother  might  have  *  the  *  123 
recommendation  of  a  descent  from  this  illustrious  family  ; 
and  on  that  occasion  a  document  was  given,  on  which  nine  parts  in 
ten  of  the  present  claimant's  title  rests.  That  document  has  all  the 
attributes  of  genuineness.  There  cannot  be  a  doubt  that  the  earl 
meant  to  make  it  a  genuine  and  correct  pedigree.  It  was  reason- 
able for  Andrew  Heame  to  ask  this  favor  of  the  earl,  and  reason- 
able of  the  earl  to  make  out  for  him  the  pedigree  of  the  family, 
not  with  a  prospect  to  any  particular  claimant  to  the  peerage, 
not  from  favour  or  disfavour  to  any  one,  but  alio  intuitu^  —  a 
circumstance  which  confers  upon  this  document  a  bo7id  fide 
character,  being  made  out  to  serve  this  individual  for  a  purpose 
totally  unconnected  with  any  contest  respecting  the  title.  That 
pedigree  is  annexed  to  the  depositions  which  Andrew  Heame 
made  in  Ireland,  under  a  commission  which,  by  reason  of  'his 
illness,  was  sent  by  the  House  of  Lords  there,  to  examine  him  in 
respect  of  the  claim  of  his  relation,  Robert  Dillon.  It  appears  by 
these  depositions  that  the  pedigree  was  made  out  in  this  manner : 
the  earl  dictated  to  Mr.  Heame  the  relationships  of  the  family, 
and  charged  him  to  get  the  pedigree  formally  made  out.  Mr. 
Heame  says  he  did  get  it  so  made  out  by  a  gentleman  of  the  name 
of  Kendle  ;  that  the  pedigree,  when  made  out,  was  shown  to  the 
earl,  who  upon  that  occasion  told  Mr.  Heame  that  if  there  was 
no  male  issue  from  Lucas,  the  second  son  of  the  first  earl,  or  if 
that  male  issue  was  extinct,  the  title  would  pass  over  to  the  de- 
scendants of  the  seventh  son ;  and  the  pedigree  appears  to  have 
been  so  made  out.  Mr.  Heame,  in  his  depositions,  states  fully 
the  conversation  he  had  on  the  subject  with  the  Earl  of  Roscom- 
mon, with  whom  he  says  he  was  very  intimate.  He  says 
further,  that  the  widow  *  of  the  seventh  earl  was  living  in  *  124 
his  time,  and  he  had  frequent  conversations  with  her  also 
about  the  state  of  the  family ;  and,  according  to  his  evidence,  her 
representations  and  account  of  the  family  correspond  with  those 
of  the  eighth  earl.  Your  Lordships,  therefore,  have  two  undoubt- 
able  witnesses  speaking  to  the  reputation  of  the  state  of  the 
&mily ;  namely,  the  eighth  earl  and  the  widow  of  the  seventh  earl. 
Another  important  document,  materially  deserving  attention, 
was  produced  before  the  House  of  Lords  in  Ireland,  —  a  book, 
which  was  called  a  genealogical  table,  representing  the  descend- 
ants of  various  branches  of  this  noble  family.     It  is  particularly 
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described  in  the  affidavit  of  a  gentleman  of  the  name  of  Dillon, 
who  was  a  physician  in  Dublin.  The  account  which  he  gives  is, 
that  this  manuscript  book,  the  loss  of  which  he  afterwards  ac- 
counts for,  contained  a  history  of  the  family,  and  it  was  there 
stated  that  these  four  sons  had  no  issue.  This  book  is  undoubt- 
edly a  document  confirmatory  of  the  other  evidence.  The  history 
of  it  is  obscure,  but,  according  to  the  testimony  which  this  gentle- 
man gives,  it  does  certainly  appear  that  there  was  such  a  book, 
and  that  the  person  whom  he  mentioned  showed  it  to  him ;  for 
he  states  in  his  affidavit  that  "he  had  a  convei'sation  with  the 
said  Henry  Dillon,  of  Belgart,  relative  to  the  Dillon  family,  and 
particularly  the  branch  of  it  which  claimed  the  Earldom  of  Ros- 
common ;  and  that  the  said  Henry  Dillon  produced  to  this 
deponent  a  manuscript  book,  containing  a  genealogical  account 
of  the  Dillon  family,  which  account,  he  informed  this  deponent, 
was  considered  by  himself  and  the  Dillon  family  as  authentic ; 
and  this  deponent  accordingly  read  over  the  said  book,  and  after- 
wards returned  it,  in  the  same  state  in  which  he  received 

*  125   it,  to  the  said  Henry  Dillon ;  and  which  genealogical  *  book 

this  deponent,  by  request  of  the  claimant,  procured  from 
the  last  Thomas  Dillon,  of  Belgart,  who  found  it  among  the 
family  papers  of  his  father,  and  it  was  produced  as  evidence  on 
behalf  of  the  claimant,  in  the  same  state  and  condition  as  the  said 
Henry  Dillon  formerly  showed  it  to  this  deponent."  This  was 
the  substance  of  Mr.  James  Dillon's  affidavit,  sworn  in  Ireland. 
This  book,  containing  a  statement  similar  to  that  given  by  the 
eighth  earl,  and  by  the  widow  of  the  seventh,  is  evidence  which, 
assuming  the  history  of  it  to  be  correct,  is  deserving  of  a  good 
deal  of  attention;  for  it  was  a  book  kept  in  the  possession  of 
another  branch  of  the  Dillon  family,  the  family  of  Viscount  Dil- 
lon, who  were  relations  of  the  earl's  family,  but  not  directly  in 
the  line  of  descent  of  the  earldom.  That  book,  into  the  history 
of  which  it  is  not  necessary  further  to  go,  was  admitted  as  evi- 
dence by  the  House  of  Lords  in  Ireland. 

Notwithstanding  the  competitorship  for  this  earldom  in  Ire- 
land, and  the  notoriety  of  those  proceedings  which  took  place 
from  1792  to  the  year  1799,  and  the  sort  of  challenge  held  out  for 
any  person  to  come  and  claim  this  high  dignity,  it  is  a  fact  that 
no  one  appeared  to  claim  under  any  of  those  four  intervening 
sons  ;  and  consequently,  though  that  is  a  fact  merely  in  the  neg- 
ative, it  is  a  negative  strongly  supporting  the  presumption  or 
reputation  that  there  were  no  children  from  those  four  sons, 
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because  it  is  hardly  possible  to  suppose  that  this  noble  family 
would  not,  if  there  had  been  a  candidate  for  this  high  dignity, 
have  produced  such  a  candidate  during  that  contest ;  and,  there- 
fore, although  that  absence  of  claim  does  not  amount  to  what 
lawyers  call  a  violent  presumption,  it  is  a  very  strong  presump- 
tion, unaided  by  any  facts  or  circumstances  extrinsic  to  the  pre- 
sumption itself. 

Under  all  these  circumstances,  I  think  I  should  not 
•  act  that  independent  part  upon  this  subject  which  I  am  *  126 
bound  in  my  station  to  act,  if  I  did  not  say  that,  after 
giving  due  consideration  to  the  danger  and  peril  of  entertaining 
presumptions  of  this  sort,  the  negative  of  issue  of  these  sons  is 
reasonably  made  out,  and  if  that  is  made  out,  the  title  of  this 
claimant  under  the  seventh  son  is  also  made  out ;  and  your  Lord* 
ships,  consistently  with  the  due  protection  and  security  to  the 
descent  of  titles  in  this  House,  may,  under  all  these  circum- 
stances, safely  act  upon  this  presumption. 

Mr.  Jotf^  in  behalf  of  the  Attorney-General  for  Ireland,  con- 
curred in  the  opinions  expressed  by  the  Attorney -General ;  and 
expressed  his  belief  that  the  letters  offered  in  evidence  by  the 
counter-claimant  were  fabrications ;  that  the  inscription  on  the 
tombstone,  spoken  to  by  one  of  the  witnesses  for  the  second 
claimant,  was  a  fabrication,  or  much  misrepresented  for  the  pur- 
pose of  nusleading  the  committee ;  and  that  the  evidence  of 
reputation,  given  on  behalf  of  that  claimant,  was  too  slight  to 
warrant  the  committee  to  pay  any  attention  to  it. 

Lord  Redesdale.  —  My  Lords,  having  attended  the  hearing 
on  this  claim  throughout,  I  will  venture  to  trouble  your  Lord- 
ships with  a  few  observations  upon  it.  In  the  first  place,  your 
Lordships  must  recollect  that  it  is  now  five  and  thirty  years  since 
this  dignity  first  came  into  litigation  in  the  House  of  Lords  in 
Ireland,  because  the  length  of  time  makes  a  considerable  differ- 
ence with  respect  to  the  attention  due  to  an  important  part  of 
this  case,  which  is  to  be  considered  in  two  lights :  first,  as  it 
respects  the  claim  set  up  by  Francis  Stephen  Dillon ;  and, 
secondly,  as  it  respects  the  opposition  that  the  Crown  has  a 
right  to  make  to  any  claim  of  this  description.  What  was 
the  answer  *  to  the  original  claimant,  at  the  time  he  set  *  127 
up  his  claim  in  the  House  of  Lords  in  Ireland  ?  The  per- 
son who  now  contests  this  title  with  that  claimant's  cousin  was 
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clearly  cognizant  of  that  claim  ;  he  attended  it  throughout,  and 
did  not  set  up  any  claim  himself.  That  is,  I  conceive,  a  very 
strong  ground,  of  presumption  against  his  right.  There  certainly 
could  have  been  no  reputation  in  his  family  that  he  was  entitled  ; 
for,  if  there  had,  it  is  impossible  that  what  passed  in  Ireland, 
from  1792  to  1799,  and  again  when  the  claim  was  first  brought 
forward  in  this  House,  could  have  passed.  The  evidence  of  repu- 
tation, therefore,  in  support  of  that  claim,  wholly  fails.  But 
there  is  another  circumstance  upon  which  that  claim  has  been 
attempted  to  be  supported ;  and  that  is  the  fact  of  there  having 
been  a  tombstone  on  the  floor  of  an  old  chapel,  the  inscription 
upon  which  is  supposed  to  give  colour  to  this  claim.  That 
inscription  is  spoken  to  by  a  person  with  respect  to  whom  evi- 
dence was  given  at  your  Lordships'  bar,  that  he  wes  not  to  be 
believed  upon  his  oath,  (a)  That  man  stated  that  he,  many 
years  ago,  had,  for  a  particular  purpose,  taken  a  copy  of  this 
inscription,  and  he  produced  a  book  in  which  was  that  copy. 
The  circumstances  stated  by  him  made  it  extremely  probable 
that  he  did  take  a  copy  of  the  inscription  on  that  tombstone ; 
but  the  question  is,  what  was  that  inscription  ?  As  it  appears 
originally  in  his  book,  it  is  this  :  "  Underneath  lieth  the  body  of 
Thomas  Dillon,  of  Kilkenny  West,  in  this  county;  also,  the 
body  of  Lawrence  Dillon,  late  of  Ardnaglogg,  in  the  county  of 
Roscommon,  who  descended  from  the  barons  of  Kilkenny  West." 
Now,  my  Lords,  interlined,  and  certainly  written  at  a  dif- 

*  128    ferent  time,  after  *  the  words  '*  late  of  Ardnaglogg,  in  the 

county  of  Roscommon,"  are  the  words,  "  son  of  the  said 
Thomas."  In  the  original  claim  of  F.  S.  DiUon,  he  represented 
that  Thomas  Dillon,  whom  he  called  the  tliird  son  of  the  first 
Earl  of  Roscommon,  left  a  son  John,  who  had  a  son  Lawrence, 
which  Lawrence  had  a  son  Patrick.  His  own  descent  from  that 
Patrick  he  proves,  but  he  fails  totally  in  the  preceding  part  of 
the  pedigree,  except  upon  this  sort  of  reference  ;  that  is,  by  mak- 
ing the  Lawrence  Dillon  who  is  supposed  to  be  buried  under  this 
stone  the  son  of  Thomas  Dillon,  which  Thomas  Dillon  descended 
from  the  barons  of  Kilkenny  West,  and  therefore  descended  from 
the  first  Earl  of  Roscommon.  Now,  your  Lordships  will  observe 
that,  according  to  this  statement,  Lawrence  Dillon  was  the  son 
of  Thomas,  who  was  the  son  of  the  Earl  of  Roscommon  ;  conse- 
quently, the  second  person  buried  there  was  grandson  of  the 

(a)  Patrick  Gannon  spoke  of  ihe  inscription,  and  Mr.  Handcock,  M.  P. 
for  Athlone,  said  he  would  not  believe  him  on  his  oath. 
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Earl  of  Roscommon,  and  the  Earl  of  Roscommon  having  been 
created  Baron  of  Kilkenny  West  in  1619,  and  Earl  of  Roscom- 
mon in  1622,  this  grandson  of  his  must  have  died  in  the  interval 
between  1619  and  1622,  —  a  fact  which  your  Lordships,  if  you 
compare  it  with  the  rest  of  the  history  of  this  family,  will  see 
to  have  been  utterly  improbable  ;  and,  therefore,  in  all  probability 
this  interlineation  was  subsequently  made,  and  was  not  originally 
upon  the  tombstone.  If  it  is  to  be  taken  that  this  Lawrence  was 
the  person  who  was  originally  described  as  descended  from  the 
barons  of  Kilkenny  West,  their  this  inscription  must  refer  to 
some  more  ancient  times,  when,  according  to  what  was  stated  by 
Sir  William  Betham  in  his  evidence,  the  heads,  of  this  family 
were  called  titular  barons  of  Kilkenny  West,  before  they  were 
Earls  of  Roscommon.  Between  the  time  of  the  actual  creation  of 
the  barony  of  Kilkenny  West,  and  the  time  of  the  creation 
of  the  earldom  of  Roscommon,  *  there  was  only  an  inter-  *  129 
val  of  three  or  four  years ;  and,  therefore,  if  this  inscrip- 
tion is  to  refer  to  an  actual  creation  of  the  dignity  of  Baron  of 
Kilkenny  West,  the  grandson  of  the  first  Earl  of  Roscommon, 
here  represented  as  described  upon  this  tombstone,  must  have 
died  in  that  interval. 

But,  my  Lords,  there  is  another  part  of  this  case,  which  is  the 
question  as  against  the  Crown.  There  is  no  doubt  that  the  whole 
of  the  evidence  before  the  House  of  Lords  in  Ireland  is  evidence 
admissible  here  with  respect  to  the  Crown ;  but  with  respect  to 
S.  F.  Dillon  it  may  be  said  that  he  was  no  party,  and  therefore 
that  evidence  cannot  affect  his  case.  But  though  he  was  no 
party,  he  was  cognizant  of  the  evidence,  for  he  was  present  during 
the  whole  investigation,  and  though  he  was  no  actual  party,  yet, 
standing  by,  I  think  he  inust  be  taken  as  if  he  was  a  party.  Now 
where  is  the  evidence  that  there  existed  any  such  persons  as  those 
four  sons,  from  one  of  whom  he  claims  to  derive  his  descent  ? 
There  is  no  evidence  whatsoever,  except  the  pedigree,  and  the 
pedigree  states  them  to  have  died  without  issue.  The  very  evi- 
dence which  proves  their  existence  proves  their  deaths  without 
issue  ;  for  the  whole  document  must  be  taken  together,  and  not 
a  part  of  it,  so  that  there  is  no  evidence  on  the  part  of  the  Crown 
that  there  were  such  persons,  except  this  pedigree,  and  this  shows 
them  to  have  died  without  issue.  When  your  Lordships  couple 
that  circumstance  with  the  length  of  time  which  has  elapsed  since 
this  dignity  came  into  competition,  when,  if  there  had  been  any 
other  persons,  they  would  have  naturally  come  forward  and  made 
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case,  from  the  evidence  produced  at  the  time  the  claim  to  this 
dignity  was  first  advanced  in  the  House  of  Lords  in  Ireland,  that 
there  is  no  pietence  whatever  for  the  claim  set  up  by  Stephen 
Francis  Dillon.  Being  satisfied  with  the  claim  presented  by 
Michael  James  Robert  Dillon,  I  concur  entirely  in  the  motion 
proposed  by  my  noble  and  learned  friend. 

*  188        *  The  committee  then  resolved,  that  Michael  James 

Robert  Dillon,  Earl  of  Roscommon  and  Baron  of  Kilkenny 
West,  hath  made  out  his  claim  to  be  admitted,  as  a  temporal  peer 
of  Ireland,  to  vote  at  the  election  of  the  Lords  temporal  to  repre- 
sent the  peerage  of  Ireland  in  the  Parliament  of  the  United 
Kingdom. 

That  resolution  was  reported  to  the  House,  and  the  House 
agreed  to  it. 


IN  COMMITTEE  FOR  PRIVILEGES. 
1831. 

The  Earl  op  Waterford's  Claim.  ^ 

An  Irish  Peerage,    Effect  of  an  Act  of  Parliament.    Forma  of  Pro- 
deeding  and  AcfjttdiccUing  on  Claims  of  Peerage, 

A  dignity  or  title  of  honour  cannot  be  taken  away  (where  there  is  no  defi- 
ciency or  corruption  of  blood)  except  by  express  words  in  an  Act  of  Par- 
liament :  Held,  therefore,  that  the  Irish  Act,  28  Henry  8,  c.  3,  vesting  in 
the  King,  in  right  of  the  Crown  of  England,  all  honours,  manors,  castles, 
seigniories,  jurisdictions,  and  all  other  possessions  and  hereditaments  held 
by  certain  persons,  or  by  any  person  to  the  use  of  any  of  them  in  Ireland, 
did  not  take  away  from  any  of  them  a  personal  dignity ;  and  that  the 
opinion  of  Lord  Coke  and  other  Judges,  that  it  took  away  the  earldom  of 
Waterford  (12  Rep.),  was  erroneous  in  fact  and  in  law. 

The  House  of  Lords  is  now  the  only  satisfactory  tribunal  to  determine  ques- 
tions on  claims  to  dignities,  on  reference  from  the  Crown  :  accordingly,  a 
question  of  law  having  arisen  on  a  petition  of  an  Irish  peer,  presented  to 
the  House  of  Lords,  claiming  to  be  admitted  to  vote  at  the  election  of  Irish 
representative  peers,  the  House,  with  a  view  to  a  more  solenm  adjudi- 
cation, recommended  a  petition  claiming  the  peerage  to  be  presented  to 
the  Crown,  in  order  that  it  might  be  referred  by  the  Crown  to  the  House, 
with  the  report  of  the  law  officers  of  the  Crown  annexed,  and  then 

♦  184  ♦  the  House,  acting  on  the  report  of  its  Committee  of  Privileges, 
would  adjudicate  the  right,  and  report  the  same  to  the  Crown. 

An  adjudication  in  that  form  by  the  Irish  House  of  Lords  is  an  authority  aa 
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binding  on  the  House  of  Lords  of  the  United  Eongdom,  as  a  like  determi- 
nation by  the  latter  House,  or  by  the  English  or  British  House  of  Lords 
before  the  Unions,  in  matters  of  English  or  British  peerage.  But  a  reso- 
lution of  either  House,  affirming  a  report  of  its  committee,  and  recognizing 
a  right  or  privilege  of  peerage,  is  not  equivalent  to  an  adjudication  upon  a 
reference  from  the  Crown. 

September  1,  6,  1831. 
February  17.     March  9,  1832. 

John,  Earl  of  Shrewsbury,  in  England,  and  Earl  of  Waterford, 
in  Ireland,  presented  his  petition  to  the  House  of  Lords  in  Decem- 
ber, 1830,  setting  forth  that  his  ancestor,  the  first  Earl  of  Shrews- 
bury, by  the  name  of  John,  Earl  of  Shrewsbuiy  and  Wexford, 
Lord  Talbot,  Fumival,  and  Strange,  was  created  by  King  Henry 
VI.,  by  patent,  dated  in  the  twenty-fourth  year  of  his  reign.  Earl  of 
Waterford,  of  the  then  land  and  dominion  of  Ireland,  with  remam- 
der  to  the  heirs  male  of  his  body  lawfully  begotten ;  and  the  said 
King  by  another  patent,  dated  in  the  twenty-sixth  year  of  his 
reign,  granted  to  the  said  earl  the  Earldom  of  Waterford,  in  Ire- 
land, with  like  remainder :  that  the  said  John,  Earl  of  Shrews- 
bury and  Waterford,  was  slain  at  the  battle  of  Chastillion,  in 
1453,  and  was  succeeded  by  his  eldest  son  and  heir,  John,  second 
Earl  of  Shrewsbury  and  Waterford,  who  was  slain  at  the  battle 
of  Northampton  in  1460,  and  was  succeeded  by  his  eldest  son  and 
heir,  John,  third  Earl  of  Shrewsbury  and  Waterford.  The  peti- 
tion then  stated  the  descent  of  the  said  dignities  from  father  to 
son  down  to  the  year  1616,  when  Gilbert,  seventh  earl, 
died  without  issue  male,  *  and  was  succeeded  by  his  brother  *  135 
Edward,  eighth  Earl  of  Shrewsbury  and  Waterford,  who 
died  in  1617,  and  was  succeeded  in  the  said  dignities  by  his  cousin, 
Geoi-ge  Talbot,  who  was  the  lineal  descendant  from  Sir  Gilbert 
Talbot,  the  third  son  of  John,  the  second  Earl  of  Shrewsbury  and 
Waterford.  The  said  George,  ninth  earl,  died,  unmarried,  in  the 
year  1630,  and  was  succeeded  by  his  nephew,  John,  tenth  Earl  of 
Shrewsbury  and  Waterford,  eldest  son  of  John  Talbot,  Esq.,  of 
Longford,  only  brother  of  George,  the  ninth  earl.  John,  the 
tenth  earl,  died  in  1653,  and  was  succeeded  by  his  eldest  surviving 
son,  Francis,  the  eleventh  Earl  of  Shrewsbury  and  Waterford, 
who  was  introduced  and  took  his  seat  as  Earl  of  Waterford  in 
the  House  of  Peers  of  Ireland,  by  proxy,  in  1661.  He  died  in 
1667,  and  was  succeeded  by  his  eldest  surviving  son,  Charles,  the 
twelfth  Earl  of  Shrewsbury  and  Waterford,  who  was  created 
Duke  of  Shrewsbury  in  1694,  and,  dying  without  issue  in  1718, 
was  succeeded  by  his  cousin  George,  thirteenth  Earl  of  Shrews^ 
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bury  and  Waterford,  eldest  surviving  son  of  Gilbert  Talbot, 
brother  to  Francis,  the  eleventh  earl.  George,  thii'teenth  earl, 
died  in  1733,  and  was  succeeded  by  his  eldest  son,  George,  four- 
teenth Earl  of  Shrewsbury  and  Waterford,  who  died  without  issue 
in  1787,  and  was  succeeded  by  his  nephew,  Charles  Talbot,  the 
fifteenth  Earl  of  Shrewsbury  and  Waterford,  who  died  without 
issue  in  April,  1827,  and  was  succeeded  by  his  nephew,  John  Tal- 
bot, the  petitioner,  sixteenth  Earl  of  Shrewsbury  and  Waterford. 

The  petition  further  stated  that,  the  petitioner's  ancestors,  as 

Earls  of  Shrewsbury,  having  been  successively  and  respectively 

peers  of  Parliament  of  England,  Great  Britain,  and  the  United 

Kingdom,  and  that  earldom  having  been  granted  to  the 

*  136    petitioner's  ancestor,  *  John,  the  first  earl,  with  the  same 

remainder  as  the  earldom  of  Waterford  (viz.,  to  the  heirs 
male  of  his  body  lawfully  begotten),  and  the  petitioner  having 
also  taken  his  seat  in  this  House  as  heir  male  of  the  body  of  John, 
first  Earl  of  Shrewsbury,  the  pedigree,  therefore,  of  the  petitioner 
had  been  allowed  by  their  Lordships ;  and  in  virtue  thereof  the 
petitioner,  as  heir  male  of  the  body  of  the  said  John,  first  Earl  of 
Shrewsbury  and  Waterford,  claimed,  as  Earl  of  Waterford,  the 
right  to  vote  at  the  elections  of  representative  temporal  peers  of 
Ireland  to  sit  in  the  Parliament  of  the  United  Kingdom  ;  and  he 
prayed  that  his  right  so  to  vote  may  be  admitted  and  recognized 
by  their  Lordships. 

The  petition  was  referred  by  the  Lords  to  their  committee  for 
privileges,  to  consider  and  report  thereon.  The  committee  met 
on  the  1st  and  6th  of  September,  1831,  when  Mr.  Lynch  appeared 
as  counsel  for  the  petitioner.  The  Attorney-General  (^Sir  Tliomas 
Denman)^  and  the  Solicitor-General  for  Ireland  {3Ir.  Cramptan)^ 
attended  for  the  Crown. 

Mr.  Lynch.  —  As  the  claimant  has  already  taken  his  seat  in 
this  House,  as  Earl  of  Shrewsbury  and  heir  male  of  the  body  of 
Sir  John  Talbot,  on  whom  that  dignity  was  conferred  in  1442  by 
letters-patent,  with  the  same  limitatiou  to  the  heirs  male  of  his 
body  that  was  contained  in  the  patents  granting  to  him  the  Earl- 
dom of  Waterford,  it  would  be  a  waste  of  time  to  go  into  proofs 
of  the  pedigree,  which,  however,  had  been  laid  before  the  House, 
and  would  be  established  if  necessary. 

There  were  no  journals  of  the  Irish  House  of  Peers  in 

*  137    existence  of  a  date  prior  to  the  year  1634.     The  *  first 

mention  of  the  Earl  of  Waterford  found  in  those  journals 
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subsequent  to  that  date  was  in  1661,  when  the  proxy  of  Francis, 
the  eleventh  Earl  of  Shrewsbury  and  Waterford,  was  allowed  as 
Earl  of  Waterford.     It  appeared,  that  on  the  14th  of  May,  1661, 
the  Irish  House  of  Lords  "  ordered  it  to  be  referred  to  the  com- 
mittee of  privileges,  to  consider  whether  the  peers  of  this  kingdom, 
having  their  residence  in  England,  and  no  estates  here,  may  be 
allowed  to  send  their  proxies  unto  the  Parliament  of  this  king- 
dom ;    and  that  the  said  committee  have  inspection  into   the 
journals  of  former  Parliaments,  and  report  to  this  House  what 
precedents  or  orders  they  find,"  &c.     On  the  11th  of  June,  the 
committee  reported  that  "  their  opinion  is  that  the  Lords  of  Eng- 
land, who  are  peers  of  Ireland,  and  have  no  estate  in  Ireland, 
shall  have  liberty  to  send  their  proxies  to  this  Parliament." 
Then,  "it  is  ordered  by  the  House  that  the  proxies  of  absent 
peers  of  Ireland  shall  be  allowed,  notwithstanding  that  they 
have  no  land  in  this  kingdom."     On  the  10th  of  July,  1661,  the 
proxy  of  the  Earl  of  Waterford  and  Wexford,  assigned  to  the 
Earl  of  Clanricarde,  was  read  and  allowed,  and  it  was  "  ordered 
that  wherever  the  Earl  of  Waterford,  now  to  be  introduced,  shall 
be  placed,  there  shall  be  a  saving  unto  the  right  of  place  of  all 
peers  concerned."     It  was  not  surprising  that  the  Irish  peers, 
never  having  seen  the  Earl  of  Waterford  among  them,  should  be 
jealous  of  his  precedence ;   but  notwithstanding  that  jealousy, 
they  not  only  acknowledged  him  as  Earl  of   Waterford,  but 
allowed  him  to  vote  by  proxy.     It  further  appeared  from  the 
same  journals  that  the  twelfth  Earl  of  Shrewsbury  was  called 
over  as  Earl  of  Waterford  in  1692  and  again  in  1698,  as  one  of 
the  absent  peers,  and  he  was  excused  on  both  occasions. 
This  earl  was  created  Duke  of  Shrewsbury  in  1694,  and  *  in    *  138 
the  patent  of  creation  he  was  styled  Earl  of  Shrewsbury 
and  Waterford.     Since  the  time  of  his  death  all  the  Earls  of 
Shrewsbury  and  Waterford  had  been  Roman  Catholics,  and  as 
they  could  not  sit  in  Parliament,  the  journals  were  silent  about 
them.    Under  these  circumstances,  it  might  at  once  be  submitted 
to  their  Lordships  that  the  claimant  has  made  out  his  right ;  but 
the  claimant's  advisers,  being  desu*ous  to  put  their  Lordships  in 
possession  of  all  the  facts  of  his  case,  inserted  in  the  statement 
presented  to  the  House,  an  opinion  given  by  Lord  Coke  and  two 
other  Judges,  in  the  year  1612,  that  the  Irish  Act  of  Parliament, 
called  " The  Act  of  Absentees"  (28  H.  8,  c.  3),  took  away  this 
dignity.    The  first  observation  that  occurred  on  that  opinion  was, 
that  it  was  extra-judicial ;  that  those  Judges  were  not  the  proper 
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tribunal ;  that  the  House  of  Lords,  under  the  direction  of  the 
Crown,  was  the  only  proper  tribunal  to  determine  a  question  of 
peerage.  This  opinion,  therefore,  of  the  three  Judges  could  be 
regarded  only  as  advice  to  the  Crown,  which  the  Crown  might 
reject  or  adopt,  and  the  advice  was,  in  fact,  rejected  by  King 
Charles  II.,  when  he  directed  Francis,  the  eleventh  Earl  of 
Shrewsbury  and  Waterford,  to  be  summoned  to  the  Irish  Parlia- 
ment in  1661.  That  advice  was  also  rejected  by  the  Irish  House 
of  Lords,  the  proper  tribunal  to  adjudicate  on  the  question ;  for 
that  House,  in  the  year  1661,  acknowledged  the  title  of  that  earl, 
and  allowed  his  vote  by  proxy  and  gave  him  his  proper  prece- 
dence, which  was  never  afterwards  disturbed. 

It  is  unnecessary  to  observe  that  titles  of  honour  were  not 
within  the  statute  of  limitations,  not  barred  by  lapse  of  time,  nor 
gone  by  non-user.  The  barony  of  Fitzwalter  was  allowed  after 
being  in  abeyance  for  400  years. 

*  139  *  The  Lord  Chancellor  (Lord  Brougham).  —  The 
opinion  by  Lord  Coke  and  the  other  two  Judges  was 
given  in  1612 ;  and  although  their  opinion  is  entitled  to  great 
respect,  it  is  clear  that  it  could  not  be  considered  as  decisive  of 
a  question  over  which  they  had  no  jurisdiction.  The  question 
referred  to  them  was  coram  non  judice^  and  their  opinion  on  it 
was  no  better  than  an  obiter  dictum.  It  appears,  that  not  only 
the  King  but  the  Irish  House  of  Lords  subsequently  acknowl- 
edged the  existence  of  this  dignity  in  Francis,  the  eleventh  Earl 
of  Shrewsbury  and  Waterford.  The  opinion  of  the  Judges  seems 
to  have  been  overruled  by  the  Irish  House  of  Peers,  who  were 
certainly  the  proper  judges  in  such  a  case.  What  does  the  Attor- 
ney-General say  to  this  ?  Can  this  House  now  question  what  the 
Irish  House  of  Lords  resolved  ? 

The  Attorney-General.  —  It  does  not  appear  that  this  ques- 
tion was  argued  or  debated  in  the  Irish  House  of  Lords.  Cer- 
tainly the  opinion  of  Lord  Coke  and  the  Chief  Justice  of  the 
Common  Pleas  and  the  Chief  Baron,  cannot  be  urged  as  an 
authorit}'  to  govern  this  House ;  but  still  it  is  a  grave  opinion 
which  even  this  House  would  not  overrule  without  pausing.  But 
supposing  the  question  had  been  discussed  in  the  Irish  House  of 
Lords  in  1661,  it  may  still  be  matter  for  consideration  whether 
their  decision  is  binding  on  the  Parliament  of  the  United  King- 
dom. 
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The  Lord  Chancellor.  —  I  should  conceive  the  decision  of 
the  Irish  House  of  Lords  would  be  just  as  binding  as  the  decision 
of  this  House.  This  House  may  by  possibility  admit  a  person  to 
sit,  who  is  not  entitled  to  the  peerage ;  it  may  be  deceived  or 
mistaken,  but  still  its  decision  is  a  final  judgment.  The  Irish 
House  of  Peers  is  not  a  tribunal  quite  abolished,  and  whose 
decisions  have  ceased  to  be  regarded ;  but  *  it  is  actually  s*  140 
existing  in  this  House,  not  even  merged,  but  in  union  with 
this  House,  and  this  House  is,  in  respect  of  this  claim,  the  Irish 
House  of  Peers,  and  as  much  bound,  in  the  exercise  of  its  juris- 
diction, by  a  decision  of  the  Irish  House  of  Peers,  as  it  is  by  any 
decision  of  this  House,  since  the  Union,  touching  the  Irish  peer- 
age, or  the  British  peerage ;  it  is  not  only  the  same  by  argument 
and  analogy,  but  it  is  identical.  The  same  authority  that,  before 
the  union  of  the  British  House  of  Lords  with  the  Irish  House  of 
Lords,  entitled  a  person  claiming  a  peerage  to  sit  in  this  House  as 
a  member  of  the  British  House  of  Lords,  was  exercised  as  to  the 
Irish  peerage  by  the  Irish  House  of  Lords.  I  cannot  perceive 
the  least  distinction  between  the  jurisdictions. 

The  Attorney-General.  —  I  am  not  sure  that  that  has  ever 
been  decided,  and  such  a  doctrine  might  lead  to  some  very 
extraordinary  consequences ;  for  it  happened  in  one  instance  — 
the  Anglesea  claim  of  peerage  —  that  the  same  noble  family 
tried  that  case  before  the  Irish  House  of  Lords  and  the  British 
House  of  Lords,  and  there  were  conflicting  decisions,  (a) 

The  Lord  Chancellor.  —  That  circumstance  arose  out  of  the 
nature  of  the  constitution  of  Parliament,  and  the  state  of  the  law 
on  questions  of  peerage  at  that  period;  but  it  is  not  to  be 
supposed  that  because  that  has  occurred  in  one  case  out  of  a 
thousand,  therefore  every  decision  of  the  Irish  House  of  Lords 
on  matters  clearly  within  their  jurisdiction  is  to  be  disregarded. 

The  Attorney-General.  —  I  will  assume  —  without  yielding 
that  which,  perhaps,  I  ought  not  to  yield  without  more  con- 
sideration—  that  a  decision  of  the  House  of  Lords  of 
Ireland  has  precisely  the  same  effect  *  as  a  decision  of  the  *  141 
House  of  Lords  here  would  have  had  forty  years  ago ;  then 
the  question  would  be  whether  the  House  of  Lords  of  the  United 
Kingdom  is  bound  by  the  decision  of  the  former  House  of  Lords 

(a)  Cndfie  on  Dig.  276. 
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of  Great  Britain,  except  on  the  precise  point  proved  to  have 
been  brought  before  that  House  of  Lords ;  and  though  it  should 
appear  that  a  particular  peer  had  been  summoned  and  sat  in  the 
House,  still  there  may  be  circumstances  to  prove  that  that  was 
by  mistake,  or  improperly  done,  which  would  leave  it  open  to 
your  Lordships  now  to  decide  whether,  in  point  of  law,  a  statute 
supposed  to  disable  any  particular  family  had  or  had  not  that 
particular  effect. 

The  Lord  Chancellor.  —  Can  this  case  be  distinguished  from 
the  common  case  of  an  English  peerage,  where  the  claimant  shows 
that  his  ancestors  sat  in  this  House,  by  reading  entries  in  our 
journals  such  as  Mr.  Lynch  has  read  from  the  Irish  journals  ? 
Be  it  also  remembered,  that  the  Irish  House  of  Lords  allowed 
this  peerage,  and  the  judgment  of  the  House  of  Lords  is  final, 
reversible  only  by  Act  of  Parliament.  In  a  late  case  decided  in 
this  House,  it  became  necessary  to  bring  in  a  bill  to  alter  a  judg- 
ment, which  was  not  capable  of  being  carried  into  execution. 

The  Attorney-General  continued  to  think  that  there  was  no 
judicial  decision  by  the  Irish  House  of  Loixis  in  this  case,  which, 
as  he  conceived,  involved  a  most  important  question. 

Mr.  Lynch  was  ready  to  show  that  the  Absentees  Act  did  not 
affect  the  dignity,  and  that  the  opinion  of  the  Judges  that  it  did, 
was  erroneous. 

The  Lord  Chancellor.  —  The  case  is  with  you  at  present. 

I  would  suggest  to  their  Lordships  to  call  on  the  counsel 

*  142   for  the  Crown  to  show  that  the  Irish  *  House  of  Lords  did 

not  judicially  dispose  of  this  question  in  1661.     In  the 

mean  time  let  the  claimant's  evidence  be  received  to  complete 

his  case. 

That  suggestion  was  adopted  by  the  committee. 

Mr.  John  Bayley,  deputy-keeper  of  records  in  the  Tower,  ex- 
amined by  Mr,  Lynch :  produced  records  of  letters-patent,  dated 
the  20th  of  Henry  6  (1442),  creating  Sii-  John  Talbot  Earl  of 
Shrewsbury,  with  remainder  to  the  heirs  male  of  his  body  law- 
fully begotten.  He  also  produced  letters-patent,  dated  respec- 
tively the  24th  and  26th  of  Henry  6  (1445  and  1447),  creating 
the  said  John  Earl  of  Shrewsbury,  Earl  of  Waterford.  Ex- 
amined copies  of  the  three  instruments  were  given  in. 
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Mr.  EJdward  G.  Walmisley  produced  the  journals  of  the  Irish 
House  of  Lords  for  the  year  1661,  and  read  therefrom  several 
entries,  under  the  dates  of  the  14th  of  May,  11th  of  June,  and 
10th  of  July,  1661,  which  were  all  stated  by  Mr.  Lynch  in  open- 
ing the  claimant's  case.  The  same  witness  produced  the  Irish 
journals  for  1692- and  1698,  and  read  first  an  entry  in  them  under 
date  of  27th  of  October,  1692,  as  follows :  —  "  The  House  called 
over :  Ordered,  that  such  of  the  Lords  that  made  default  by  not 
appearing  be  called  over  a  second  time.  The  Lords  that  did  not 
appear  called  over  accordingly ;  among  others.  Earl  of  Waterford, 
excused."  The  witness  next  read  a  similar  entry,  under  date  of 
21st  of  October,  1698.  He  produced  the  journals  of  this  House 
for  the  year  1830,  and  read  therefrom  an  entry,  under  date  of  the 
9th  of  June,  1830,  as  follows :  —  "  This  day  John,  Earl  of  Shrews- 
bury, sat  first  in  Parliament,  having  first  taken  and  sub- 
scribed the  oath  appointed  to  be  taken  *  by  the  Act  of  the  *  143 
10th  year  of  the  reign  of  his  present  Majesty  by  peers 
professing  the  Roman  Catholic  religion." 

The  evidence  being  closed — 

The  Solicitor-General  for  Ireland.  —  There  is  no  dispute 
here  as  to  the  claimant's  pedigree,  nor  as  to  the  limitations  in  the 
patents  of  creation  in  1445  and  1447,  the  latter  of  which  was 
granted  to  confirm  the  former.  Neither  is  it  now  to  be  contended 
that  a  judicial  determination  of  a  question  of  Irish  peerage  by  the 
Irish  House  of  Lords,  is  not  equivalent  to  a  decision,  in  a  like 
case,  by  the  House  of  Lords  of  the  United  Kingdom.  But  we 
do  contend  that  there  was  no  judicial  determination  by  the  Irish 
House  of  Lords  on  the  only  question  now  before  your  Lordships, 
and  that  your  Lordships  will  have  to  put  a  new  construction  on 
"  the  Absentees'  Act,"  or  aflSrm  the  construction  put  on  it  by  Sir 
Edward  Coke  and  the  other  Chief  Judges  of  England,  sitting 
with  him,  on  the  effect  of  that  Act  on  this  peerage.  The  entries 
read  from  the  Irish  journals  afford  no  proof  of  a  judicial  decision 
by  the  House  of  Peers  in  Ireland.  The  first  of  those  entries  was 
a  reference  to  a  committee  to  inquire  and  report  whether  absen- 
tee peers  of  Ireland  were  entitled  to  proxies.  That  reference  did 
not  originate  in  any  application  made  by  or  in  behalf  of  the  Earl 
of  Shrewsbury,  nor  was  the  inquiry  directed  into  any  right  of 
peerage.  The  order  of  reference  proceeded  on  the  assumption 
that  the  persons  with  respect  to  whom  the  inquirj"^  was  to  be 
made  were  at  the  time  undoubted  peers  of  Ireland,  but  without 

[103] 


*  143  CASES  IN  THE   HOUSE  OF  LORDS. 

lands  or  residence  there.     It  was  not  an  inquiry  into  the  right  of 
peerage,  but  into  the  right  of  absentees,  voting  by  proxy,  hav- 
ing no  estates  in  Ireland.     The  statute  law  of  Ireland  at 

*  144   *  that  time  imposed  restrictions  and  even  penalties  on  ab- 

sentees, both  in  respect  of  their  privileges  and  possessions ; 
so  that  it  was  a  matter  of  some  doubt  to  the*  House  of  Lords 
whether  absent  peers  without  estates  in  Ireland  were  to  enjoy 
the  same  privileges  as  peers  who  resided  there  on  their  estates. 
The  question  of  the  rights  of  absentee  peers  had  been  the  subject 
of  consideration  in  the  Irish  House  of  Lords  before  1661.  It 
appears  from  the  journals  for  1640,  that  the  House  ordered  the 
proxies  of  peers  who  had  estates  in  Ireland  not  to  be  allowed, 
unless  they  had  obtained  a  license  of  absence  from  the  King  or 
Lord  Lieutenant ;  and  as  to  such  as  were  peers  of  the  realm  and 
had  no  estates  in  Ireland,  a  select  committee  was  appointed  "  to 
draw  up  a  petition,  with  reasons,  to  be  presented  to  the  King, 
why  such  peers  should  not  have  place  at  all  in  the  Irish  Parlia^ 
ment."  The  House  of  Lords  did  not  assume  to  decide  by  the 
resolutions  in  1661  any  question  of  peerage,  or  any  privilege  of 
the  peers,  beyond  the  exercise  of  the  right  of  voting  by  proxy 
while  they  continued  absentees.  This  view  is  confirmed  by  the 
report  of  the  committee  in  1661,  upon  the  reference  before  men- 
tioned. Their  chairman  reports  "  that  the  Lords  of  England, 
who  are  peers  of  Ireland  and  have  no  estates  in  Ireland,  shall 
have  hberty  to  send  their  proxies  to  this  Parliament."  That  was 
not  a  report  on  the  rights  of  peerage,  or  of  any  particular  peer, 
nor  on  any  other  question  of  privilege  of  peers  but  that  of 
sending  proxies.  The  controversy  was  not  about  peerage  or  no 
peerage,  but  about  the  privilege  of  allowing  acknowledged  peers 
to  send  proxies  while  they  were  absent ;  the  moment  they  became 
resident  and  had  property  in  Ireland,  the  objection  to  their  prox- 
ies ceased.     The  committee  were  directed  by  the  order  of 

*  145   reference  **  to  have  *  inspection  into  the  journals,  and  to 

search  for  precedents  ;"  they  were  not  directed  to  refer  to 
"the  Absentees'  Act,"  nor  to  the  law  on  cases  of  peerage  ;  and 
they  gave  no  opinion  on  either  in  their  report,  but  simply 
answered  the  question  respecting  the  right  of  voting  by  proxy. 
Why,  therefore,  that  report,  or  the  other  entries  and  orders  that 
were  read  from  the  journals,  should  be  called  a  judicial  determi- 
nation upon  the  Uarl  of  Waterford^s  Case^  it  is  impossible  to  com- 
prehend. 
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[The  Lord  Chancellor.  —  The  entry  of  the  10th  of  July, 
1661,  refers  solely  to  the  Earl  of  Waterf ord  and  Wexford ;  the  same 
person,  I  suppose;  and  it  shows  that  his  proxy,  assigned  to  the 
Earl  of  Clanricarde,  was  allowed.  That  was  an  admission  by  the 
House  that  he  had  a  right  to  vote  by  proxy ;  certainly  an  admis- 
sion that  he  was  .a  peer  of  Ireland.] 

We  grant  that ;  and  that  if  the  Earl  of  Waterford  attended  the 
House  on  that  day,  he  would  be  entitled  to  sit  and  vote  there ; 
for  no  question  of  his  right  of  peerage  was  then  raised,  and, 
therefore,  no  such  question  was  decided.  The  entries  read  from 
the  Irish  journals  amount  to  no  more  than  an  acknowledgment, 
by  the  Irish  House  of  Peers,  of  Lord  Waterford's  right  to  sit  in 
that  House,  neither  creating  a  peerage  in  him,  nor  restoring  a 
peerage  which  had  been  in  him,  if  that  peerage  had  been  taken 
away  by  Act  of  Parliament,  unrepealed  and  unreversed. 

There  may  be  another  question,  whether  the  opinion  of  Sir 
Edward  Coke  and  the  other  Judges  upon  the  effect  of  the  Act  is 
a  judicial  determination;  but  it  would  be  premature  to  argue 
that  question  until  it  is  decided  whether  the  resolutions  of  the 
Irish  House  of  Peers,  read  from  their  journals,  amount  to  a  judicial 
determination ;  for  if  they  judicially  decided  the  question 
•of  peerage,  against  their  judgment  no  opinion  of  the  *146 
Judges  can  be  put  in  competition. 

It  may  be  fairly  argued  that  the  entries  in  the  Irish  journals 
constitute  good  evidence  of  a  new  creation  of  a  peerage  by  writ 
of  summons  to  Francis,  the  eleventh  Earl  of  Shrewsbury,  in  1661, 
which,  by  virtue  of  the  writ  and  by  sitting,  would  give  him  a 
barony  in  fee  tail.  But  that  is  not  the  dignity  which  is  now 
claimed  ;  if  it  were,  the  claimant  would  have  to  present  another 
petition  and  a  new  case ;  the  dignity  now  claimed  is  one  which 
was  undoubtedly  created  by  letters-patent  of  Henry  VI.,  but 
which,  we  submit,  was  taken  away  by  the  Act  of  Parliament  of 
the  28th  of  Henry  8. 

Mr.  Lynch.  —  The  Earl  of  Waterford  does  not  claim  a  new 
peerage ;  he  relies  on  the  creation  by  patent  in  1445,  and  on  that 
alone.  It  did  not  appear  from  the  entry  in  the  journals  of  1640 
(read  by  the  Solicitor-General  for  Ireland)  that  the  House  of 
Lords  then  passed  any  resolution ;  but  twenty  years  afterwards  I 

they  did  pass  resolutions,  after  reference  to  a  committee,  —  after  i 

inquiries  and  report  by  that  committee,  —  that  the  Earl  of  Water-  i 
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Crown,  then  referred  for  the  advice  of  the  law  officers  of  the 
Crown,  and  then  to  the  House  Of  Lords,  and  by  that  House, 
according  to  the  usual  course  of  its  proceedings,  referred  to  the 
committee  of  privileges,  followed  by  a  report,  made  not  alone  by 
that  committee,  but  also  sanctioned  by  a  resolution  of  the  whole 
House ;  and,  upon  that  resolution,  to  make  the  decision  more 
complete,  a  writ  issuing,  and  the  party  sitting  under  it.  That 
is  the  most  perfect  form  of  judicial  determination  in  favor  of  a 
peerage,  and  that  is  here  nearly  altogether  wanting ;  what  you 
have  here  is,  that  (without  any  contention  ;  without  any  evi- 
dence, which  could  have  called  upon  a  committee,  or  the  House, 
sanctioning  the  committee's  report,  to  pronounce  a  decision; 
without  any  such  strictly  judicial  proceeding)  there  is  found  an 
entry  which  ia  said  on  the  one  hand  to  be  only  a  statement 

*  160    of  facts,  and  on  the  other  to  *  have  the  effect  of  a  decision 

on  the  right ;  probably  it  is  more  accurate  to  say  that  it  is 
neither,  but  that  it  is  evidence  of  the  fact,  and  does  not  amount 
to  an  establishment  of  the  right.  This  being  the  state  in  which 
this  matter  now  comes  before  your  Lordships,  the  advice  I  should 
humbly  tender,  arising  out  of  the  opinion  I  have  formed,  would 
be  to  regard  it,  not  as  immaterial  to  the  claim  ;  on  the  contrary, 
to  regard  it  as  highly  material.  But  not  to  regard  it  as  such  a 
judicial  decision  as  would  have  bound  the  Irish  House  of  Lords ; 
if  binding  that  House,  it  must  necessarily  bind  your  Lordships. 
But  you  cannot  help  seeing  the  great  difference  there  is  in  point 
of  authority  between  the  one  kind  of  entry,  and  the  other  kind 
of  deliberative  judgment ;  where  a  person  is  entered  as  having  a 
right  to  vote,  as  actually  exercising  that  right,  which  is  a  recog- 
nition of  that  right ;  that  is,  undoubtedly,  a  strong  fact  in  favour 
of  the  party's  having  that  right,  because  he  has  actually  enjoyed 
it,  and  has  been  suffered  to  enjoy  it  by  the  proper  authority  to 
contest  it,  if  he  had  it  not ;  but  it  is  different  from,  and  inferior, 
in  point  of  authority,  to  the  binding  force  of  an  actual  adjudica- 
tion of  that  right  by  the  proper  tribunal,  having  had  it  contested 
before  it,  and  coming  to  a  determination  judicially  upon  it.  Con- 
sider how  different  it  would  be  in  the  case  of  a  right  of  property, 
and  you  will  at  once  see  the  way  clearly  to  that  view,  which  I 
think  your  Lordships  ought  to  take  of  this  case.  If  a  man  has 
been  in  the  course  of  doing  that  which,  but  for  the  constant 
user,  with  permission  of  the  party  having  an  interest  and  a  right 
to  obstruct  him  if  he  chose,  would  be  a  trespass,  but  what  that 
user  would  seem  to  be  correct ;  as  if  a  man  has  been  in  the  con- 
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Btant  habit  of  using  a  certain  way  across  his  neighbour's 
close,  for  instance,  *  it  is  the  fact  of  that  enjoyment  adverse  *  151 
to  his  neighbour,  that  neighbour  having  an  interest  to  ob- 
struct him,  if  he  had  not  a  right  to  pass,  it  is  that  adverse  enjoy- 
ment which  constitutes  evidence  of  the  right,  and  there  cannot 
be  better  evidence  except  that  of  a  direct  grant  of  the  easement. 
It  is  a  very  di£Perent  thing,  however,  when  that  has  c6me  into 
contestation  in  a  Court  of  justice,  and  when  upon  the  result  of 
that  contest  a  competent  Court  has  adjudicated  for  the  right ; 
for  that  proceeding  has  the  force  of  res  judicata^  and  stops  the 
parties  who  were  privies  to  that  recorded  judgment :  now  there 
is  precisely  the  same  difference  in  this  case,  with  this  distinguish- 
ing circumstance,  that  in  the  case  I  have  supposed,  th^  adverse 
partyi  who  is,  as  it  were,  concluded  by  force  of  the  evidence  of 
his  acquiescence  and  the  inevitable  conclusion  arising  from  it,  is  a 
different  party  from  the  forum  that  adjudicates  the  right :  in  that 
case,  the  individual  who  passes  sentence,  to  speak  in  popular 
language,  against  himself  by  acquiescing  in  the  adverse  enjoy- 
ment, is  not  the  party  which,  judicially  and  technically  speaking, 
passes  sentence,  but  the  Court  of  justice  before  whom  both  those 
parties  come,  the  one  to  seek  a  certain  right,  and  the  other  to 
deny  it,  and  who  refer  that  dispute  to  the  adjudication  of  that 
tribunal ;  but,  in  this  case,  the  distinction  is  plain,  the  party  who 
is  the  adverse  party,  acquiescing  in  the  adverse  possession  of  the 
right,  is  the  party  who  adjudicates  when  the  other  comes  to  claim 
the  right  before  him.  It  is  the  Irish  House  of  Lords  that  acqui- 
esces in  the  Earl  of  Waterford's  proxy  being  used  by  Lord  Clan- 
ricarde ;  it  is  the  Irish  House  of  Lords  who  would  have  had  to 
adjudicate  upon  the  right,  if  there  had  been  a  judicial  pro- 
ceeding ending  in  a  judicial  determination.  That  is  the  *dif-  *152 
ferenee  between  the  cases,  and  it  is  material  to  remark  it ; 
and  this  distinction  appears  to  me  to  be  favourable  to  the  claimant, 
when  it  is  attended  to ;  it  makes  the  adverse  acquiescence  stronger 
in  favour  of  the  claimant  than  it  would  otherwise  have  been,  if  the 
acquiescing  party  and  adjudicating  had  been  different  persons.  It 
makes  it  stronger  in  favour  of  the  claimant,  because  he  is  adversely 
enjoying  the  right  with  the  acquiescence  of  the  opposite  party 
interested  in  rejecting  his  claim ;  that  very  party  being  the  tri- 
bunal before  whom  the  claim  must  have  come  for  adjudication,  if 
it  had  been  a  judicial  determination,  and  not  the  mere  fact  of 
adverse  ejoyment.  I  think  I  should  remind  your  Lordships  and 
the  learned  counsel  of  this  distinction,  that  exists  in  the  case ; 
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for  it  is  very  important  in  estimating  the  weight  on  the  one  hand 
due  to  this  fact  of  acquiescence,  and  on  the  other  keeping  dis- 
tinct and  separate  the  two  forms  in  which  the  matter  has  been 
presented,  on  the  one  hand  a  judicial  proceeding  binding,  and  on 
the  other  hand,  as  I  think  it  may  be  more  justly  represented  that 
it  is  to  be  taken,  only  as  evidence  of  the  enjoyment. 

Your  Lordships  may  observe  a  great  distinction  also  in  sub- 
stance between  the  manner  in  which  the  two  cases  occur,  I  mean 
'  the  difference  between  a  judicial  proceeding  and  a  mere  entry ; 
that  the  right  is  admitted  sub  ailentio^  there  is  no  dispute*;  but  it 
is  uncontested.  No  doubt,  it  goes  a  great  way,  and  it  goes  the 
further  because  the  party  admitting  it  would  have  had  a  right  to 
adjudicate,  and  to  stop  the  party  from  ever  setting  it  up  again ; 
but  it  is  of  far  inferior  force  to  actual  judicial  decision,  when  the 

whole  case  is  adversely  contested  on  the  one  side  and  on  the 
*  153    other  at  the  bar  of  your  Lordships,  and  when  you  *  have 

come  to  a  judicial  decision  that  would  have  operated  to 
prevent  any  party  ever  afterwards  questioning  it.  Upon  these 
grounds,  and  I  may  add  a  third  in  favour  of  the  recommendation 
which  I  shall  submit  to  your  Lordships  presently,  even  if  I  thought 
the  entry  was  more  in  the  nature  of  a  judicial  decision  than  I  do  ; 
as  we  are  not  bound  to  consider  it  so,  I  think  the  more  satisfac- 
tory mode  of  arriving  at  a  decision  will  be  to  go  into  the  rest  of 
the  case,  and  to  have  the  whole  merits  of  it  before  us,  as  well  as 
this  preliminary  point  of  res  judicata.  I  think,  therefore,  it  will 
be  the  better  course  for  your  Lordships  to  throw  out  to  the  parties 
the  propriety  of  putting  the  whole  case  into  the  course  of  a  regular 
judicial  decision,  which  may  easily  be  done  by  presenting  a  sup- 
plemental petition  to  the  Crown,  claiming  the  peerage,  there 
being  already  a  petition  before  your  Lordships  claiming  the  right 
to  vote.  It  will  not  delay  the  claimant  to  present  a  petition  to 
the  Crown,  praying  to  have  the  peerage  allowed:  that  will  be 
referred  to  the  law  officers  pf  the  Crown,  a  mere  matter  of  course 
in  this  case ;  it  will  be  attended  to  immediately,  and  will  come 
back  as  early  as  is  convenient  to  the  parties^  and  then  it  may  be 
gone  into  on  the  merits,  of  which  the  greatest  part  is  over,  a  good 
deal  of  discussion  having  been  already  had  on  all  points  in  the 
case.  The  weight  of  these  entries  as  evidence  being  undenied, 
I  think  there  is  quite  sufficient  to  throw  the  burden  upon  the 
resisting  party,  the  Crown,  to  dispute  Mr.  LyncKs  case,  and  that 
it  will  be  for  them  to  do  so  by  going  at  once  to  the  Act  of  Henry 
VIII.,  and  the  decision  of  the  Judges  on  it  in  1612,  on  both  which 
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Mr.  Lynch  will  be  heard  afterwards  if  your  Lordships  shall  think 
it  necessary,  and  the  Crown  will  have  the  reply.  That 
will  be  by  far  the  most  *  convenient  course ;  then  the  claim-  *  164 
ant  will  have  what  is  much  more  valuable  to  him  than  the 
repetition  of  that  which  happened  in  Ireland ;  he  will  not  have 
merely  a  determination  that  the  United  Parliament  has  given 
him  leave  to  vote  in  the  election  of  Irish  peers,  as  the  Irish  House 
of  Peers  gave  Lord  Clanricarde  leave  to  hold  his  ancestor's  proxy ; 
but  the  decision  will  for  ever  establish  his  right  to  his  peerage.  ^ 
I  thftefore  humbly  move  your  Lordships,  that  the  further  pro- 
ceedings on  this  claim  be  postponed,  in  order  that  a  petition  may 
be  presented  to  the  Crown. 

The  claimant  accordingly  presented  a  petition  to  the  King, 
stating,  that  by  letters-patent  dated  in  July,  1445,  King  Henry 
VI.  granted  to  John,  then  Earl  of  Shrewsbury  and  Wexford, 
the  office  of  seneschal  of  Ireland,  and  also  created  him  Earl  of 
Waterford,  by  these  words :  —  "  ipsum  in  comitem  Waterfordiae 
una  cum  stilo  et  titulo  ac  nomine  et  honore  eidem  debitis,  ordin- 
amus,  perficimus  et  creamus,  &c.  Habendum  et  tenendum  prse- 
dictum  comitatum  Waterfordiae,  stilum,  &c.,  &c.,  prefato  comiti 
et  haeredibus  masculis  de  corpore  suo  exeuntibus,  de  nobis  et 
haeredibus  nostris,"  &c. :  that  by  letters-patent  dated  in  Feb- 
ruary, 1447,  the  said  King  granted  to  the  said  earl  and  the  heirs 
male  of  his  body,  the  Earldom  of  Waterford,  and  the  office  of 
seneschal  of  Ireland,  ^^  Habendum,  &c.,  prsefato  comiti  et  here- 
dibus  masculis  de  corpore  suo  exeuntibus,  de  nobis  et  heredi- 
bus  nostris  per  homagium,  fidelitatem  et  servitium  faciendum  et 
exercendum  officium  seneschalli  terras  nostrae  praedictae.  Et  ea 
occasione  de  gratia  nostra  ampliori  concessimus  eidem  comiti  et 
heredibus  suis  praedictis  officium  seneschalli  terras  nostras 
Hibemias,"  &c. :  that  this  *  second  patent  seemed  to  have  *  155 
been  issued  to  explain  and  amend  the  first  as  to  the  de- 
scent of  the  office  of  seneschal,  which  by  the  first  patent  might 
be  concluded  to  have  descended  to  the  heirs  general,  the  words 
th«re  being  "quod  sit  senescallus  noster  et  haeredes  sui  sint 
senescalli  nostri,"  whereas  this  patent  distinctly  limits  the 
descent  of  that  office  to  the  heirs  male  of  the  body  by  the 
words  **  heredibus  suis  predictis"  (id  est,  masculis  de  corpore 
suo  exeuntibus) :  that  the  petitioner  is  the  heir  male  of  the 
body  of  the  said  John  Earl  of  Shrewsbury,  so  created  Earl  of 
Waterford,  and  as  such  heir  male  sits  as  Earl  of  Shrewsbury  in 
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the  House  of  Lords  of  the  United  Kingdom :  that  in  the  year 
1612,  doubts  were  entertained  whether  the  Irish  statute  of  28 
H.  8,  cap.  3,  called  *'  The  Absentees'  Act,"  did  not  take  away 
the  dignity  of  the  Earldom  of  Waterford,  as  well  as  the  lands 
and  territorial  rights  of  which  the  then  Earl  of  Shrewsbury  and 
Waterford  was  thereby  deprived ;  and  upon  a  case  referred  to 
Sir  Edward  Coke  and  the  other  Chief  Justice  and  Chief  Baron 
of  England,  of  that  day,  those  learned  Judges  gave  it  as  their 
opinion  that  the  operation  of  that  statute  was  to  take  away  the 
dignity  of  the  Earl  of  Waterford:  that  the  petitioner  is  •advised 
that  such  opinion  was  altogether  erroneous,  and  was  so  consid- 
ered by  the  Irish  House  of  Peers;  it  was  extra-judicial,  and 
could  have  no  greater  effect  at  any  time  than  that  of  advice  or 
counsel  to  be  adopted  or  rejected  as  his  then  Majesty  might  think 
proper,  and  it  did  not  appear  to  have  been  ever  acted  upon,  but 
the  contrary,  as,  upon  the  Restoration,  King  Charles  II.  issued 
his  writ  to  all  the  peers  of  Ireland,  including  those  who  had  no 
estates  in  Ireland,  and  amongst  the  latter  to  Francis,  the  eleventh 
Earl  of  Shrewsbury :  that  this  writ,  dated  the  13th  Octo- 

*  156    ber,  1660,  contained  these  words,  "  quosdam  *  proceres  et 

magnates  dicti  Regni  nostri  HibernisB,  qui  locum  et  vocem 
habent  in  parliamentis  dicti  regni  nostri  HibemisB  et  modo  infra 
Regnum  Anglise  resident." 

The  petition  then  set  forth  the  entries  in  the  journals  of  the 
Irish  House  of  Lords  hereinbefore  stated,  and  the  petitioner  sub- 
mitted ^^  that  he  is  entitled,  as  heir  male  of  the  body  of  the  said 
John,  Earl  of  Shrewsbury,  .created  Earl  of  Waterford,  to  the 
dignity  of  Earl  of  Waterford;  and  his  pedigree  and  descent 
being  acknowledged,"  as  hereinbefore  mentioned,  "  he  prays  your 
most  excellent  Majesty  that  the  said  title,  dignity,  and  peerj^e 
of  Earl  of  Waterford  may  be  declared  and  adjudged  to  belong 
to  and  to  be  now  vested  in  your  petitioner." 

This  petition  was  referred  by  the  King,  first  to  the  Attorney- 
General,  and  afterwards,  with  his  report  annexed,  to  the  House 
of  Lords,  and  by  the  House  to  the  committee  of  privileges,  on 
the  10th  of  September,  1831.  The  committee  met  upon  it  on 
the  17th  of  February  and  9th  of  March,  1832. 

3Ir.  Lynch  —  The  right  of  the  claimant  to  be  Earl  of  Water- 
ford could  not  have  been  questioned  were  it  not  for  the  construc- 
tion put  upon  the  Irish  Act,  28  IL  8,  by  Lord  Coke  and  the  other 
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Chief  Judges  of  England,  in  1612.  (a)  That  Act,  called  "  The 
Act  of  Absentees,^'  recites  the  mischiefs  caused  by  the  absence 
from  Ireland  of  persons  who  had  lands  there,  and  who,  after  the 
gift  or  descent  to  them  of  such  lands  and  possessions,  left  Ireland 
and  dwelt  in  England,  not  regarding  the  preservation  of 
the  towns,  &c.,  appertaining  *  to  them,  but  allowing  them  *  157 
to  fall  into  ruin,  and  the  English  inhabitants  thereof,  in 
default  of  defence  and  justice,  to  be  exiled  by  the  Irish,  to  the 
great  loss  of  the  King's  dominion  and  revenues,  and  to  the  ele- 
vation of  his  said  enemies  (the  Irish)  into  power  and  strength. 
The  Act  then  names  '*  the  noble  Prince  Thomas  Howard,  Duke 
of  Norfolk,  and  his  coparcener  the  Lord  Berkeley,  claiming  and 
holding  as  their  ancient  inheritance  the  seignories  and  lordships 
of  Catherlagh,  Old  Ross,  and  divers  other  manors  and  lands  nn 
Ireland ;  and  George  Talbot,  Earl  of  Waterford  and  Salop,  the 
seignorie  of  Wexford,  and  the  heirs  general  of  the  Earl  of 
Ormond,  divers  other  possessions  and  lands;  the  abbot  of 
Fumes,  and  other  abbots  in  England,  holding  lands  and  pos- 
sessions in  Ireland,  which  they  and  their  antecessors  and  prede- 
cessors, not  regarding  the  defence  of  the  same,  suffered  the 
King's  enemies  to  enter  into,  so  that  for  recovery  thereof,  the 
King,  his  father  and  grandfather,  were  put  to  great  charges,  and 
after  recoveiy  of  the  same,  the  said  inheritors  and  possessioners 
entered  again  into- their  said  lands  and  possessions,  taking  the 
profits  thereof  for  a  season,  widiout  making  provision  for  the 
defence  or  keeping  thereof  in  good  order,  but  making  leases  of 
divers  of  their  holds  and  manors  to  the  Earl  of  KUdare,  which 
therefore  came  into  possession  of  his  son,  Thomas  Fitzgerald, 
who  rebelled  against  the  King,  aided  therein  by  the  inhabitants 
of  the  said  lands  and  possessions.  Therefore,  for  repressing  as 
well  of  the  said  Thomas  Fitzgerald  and  his  accomplices  as  win- 
ning of  the  castells  of  Catherlagh,  Old  Ross,  Ardow,  TuUagh 
in  OflFellaj^  Killrush,  and  other  fortresses  of  the  inheritance  and 
possession  of  divers  the  persons  aforesaid,  and  other  lands  out 
of  his  and  their  possessions,  the  King  was  enforced  to  his 
great  charges  to  send  thither  *  and  keep  there  an  army  •  *  158 
royal;  and  also  considering  that  the  persons  aforesaid  hav- 
bg  heretofore  the  same  lands  at  their  own  disposition  and  order, 
perceived  little  profit  thereby,  and  yet  by  their  negligence,  espe- 
cially within  the  counties  of  Catherlagh  and  Wexford,  being  places 

(a)  Earl  of  Shrewsbury's  Case,  12  Rep.  106. 
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privileged  by  the  King's  progenitors  that  the  Lords  thereof  may 
hold  all  manner  of  pleas,  under  pretence  whereof  the  King's  laws, 
&c.,  be  not  obeyed,  nor  any  other  law  administered  there  for  the 
good  order  of  the  inhabitants ;  so  that  in  default  of  a  governor 
to  guide  them,  the  King's  enemies  have  them  in  servage ;  aU 
murders  and  other  offences  remain  unpunished;  the  King's 
wards,  reliefs,  and  other  profits  are  diminished :  and  for  those 
and  other  enormities  to  the  commonweal  of  Ireland,  to  the  pre- 
judice of  the  King  and  his  heirs;  and  in  respect  of  the  great 
charges  to  which  the  King  hath  been  put  about  the  conquest  of 
the  same  lan^s,  &c.,  out  of  his  enemies'  possession  —  Wherefore, 
for  corroboration  of  the  right  and  title  of  the  King  and  his  heirs 
to  all  the  same  lands,  dominions,  and  possessions,  be  it  enacted, 
that  the  King,  his  heirs  and  assignees,  shall  have,  hold,  and 
enjoy,  as  in  right  of  the  Crown  of  England,  all  honours,  man- 
ors, castles,  seignories,  hundreds,  franchises,  liberties,  county 
palatines,  jurisdictions,  &c.,  and  all  and  singular  other  posses- 
sions, hereditaments,  and  all  other  profits,  &c.,  which  the  said 
duke  and  his  comparcioner,  or  the  said  Earl  of  Waterford  and 
Salop,  or  the  said  heirs  general  of  the  Earl  of  Ormond,  or  any 
the  abbots,  &c.,  aforenamed,  or  any  person  or  persons,  to  the  use 
of  any  of  them,  &c.,  within  the  land  of  Ireland,  &c.,  have  lawful 
right,  title,  possession,  or  clause  of  entre ;  saving  the  rights  of 
all  subjects  living  in  Ireland  (other  than  the  above)  all  such 
right,  title,  interest,  &c.,  as  they  have  in  or  to  the  premises  or 
any  parcel  thereof." 

*  159       *  In  answer  to  the  second  question  put  to  Lord  Coke 

and  the  two  other  Chief  Judges,  upon  a  case  submitted  to 
them  by  the  Privy  Council,  viz.,  whether  by  this  Act  the  dignity 
of  the  Earl  of  Waterford  be  taken  from  the  said  earl,  as  well  as 
the  manors,  lands,  &c.,  in  the  Act  specified  ?  they  resolved  (a) 
that  the  said  Act  "  did  not  only  take  away  the  possessions,  but 
also  the  dignity  itself;  "for,  although  one  may  have  a  dignity 
without  any  possession  '  ad  sustinendum  nomen  et  onus,'  yet  it  is 
very  inconvenient  that  a  dignity  should  be  clothed  with  poverty," 
&c. ;  and  "  therefore  the  Act  28  Henry  8  shall  be  expounded  to 
take  away  all  inconvenience  ;  and  therefore  by  the  general  words 
of  the  Act.,  viz.,  of  honours  and  hereditaments,  the  dignity  itself, 
with  the  lands  given  for  maintenance  of  it,  are  given  to  the  King, 
and  the  dignity  is  extinct  in  the  Crown." 

(a)  See  Earl  of  Shrewsbury's  Case,  12  Rep.  107. 
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This  extraordinary  opinion  states  also  an  Act  of  Parliament  of 
17  Edward  4,  and  the  reasons  for  depriving  George  Nevill,  Duke 
of  Bedford,  of  his  title :  "  In  which  Act  (continues  the  report) 
these  things  are  to  be  observed :  —  1st.  That  although  the  duke 
had  not  any  possessions  to  support  his  dignity,  yet  his  dignity 
cannot  be  taken  away  from  him  without  an  Act  of  Parliament. 
2dly.  The  inconveniences  do  appear  where  a  great  state   and 
di^ty  is,  and  uo  livelihood  to  maintain  it.     8dly.   It  is  good 
reason  to  take  away  such  dignity  by  Act  of  Parliament.     And 
therefore  the  said  Act  of  the  28  Henry  8  shall  be  expounded  to 
take  away  such  inconvenience;  and  although  the  said  Earl  of 
Shrewsbury  be  not  only  of  great  honour  and  virtue,  but  also  of 
great  possessions  in  England,  yet  it  was  not  the  intention 
of  the  Act  to  *  continue  him  earl  in  Ireland,  when  his   *  160 
possessions  in  Ireland  were  taken  away  from  him,  &c.  And 
the  said  letters-patent  of  29  Henry  8  have  no  words  to  restore 
the  dignity,  which  the  Act  of  Parliament  hath  taken  away  ;  but 
it  was  not  the  intent  of  the  King  *•  diminuere  statum,  honorem  et 
dignitatem  ipsius  comitis,'  but  avgere  his  possessions  for  main- 
tenance of  his  dignity ;  for  so  much  appears  by  this  word  augere^ 
for  he  doth,  by  the  said   letters-patent,  with   exceeding  great 
bounty  increase  the  revenues  of  the  said  earl  in  England,  &c., 
instead  of  all  that  which  was  taken  away  from  him  by  the  Act 
of  the  28  Henry  8.   And  whereas  it  was  objected  that  the  general 
words  *  honours  and  hereditaments  *  are  qualified  by  the  words 
*  which  the  said  George,  or  any  to  his  use,  hath,'  and  therefore 
it  shall  not  be  intended  of  any  honours  or  hereditaments,  but  of 
such  whereof  others  are  seised  to  his  use  ;  and  no  man  can  be 
seised  of  the  dignity,  and  therefore  that  the  said  Act  doth  not 
extend  to  it ;  but  that  it  is  to  be  understood  reddendo  singula 
tingulis ;  and  these  words,  ^  which  the  said  George  Earl  hath,' 
are  sufficient  to  pass  the  dignity,  and  with  this  agrees  the  opinion 
of  all  the  Judges  of  England  in   NevilVs  Case^  upon  the  like 
words  in  the  statute  of  the  26  Henry  8,  in  the  7th  part  of  my 
Reports,  foUos  33  and  34." 

The  first  observation  to  be  made  on  this  opinion  is,  that  it  was 
extra-judicial,  being  given  by  Judges  who  had  no  jurisdiction 
over  the  subject,  and  therefore  it  can  be  only  considered  as  advice, 
—  an  advice  which  was  rejected  by  the  Crown,  and  also  by  the 
House  of  Peers  in  Ireland,  then  the  only  competent  tribunal  to 
determine  a  question  of  Irish  peerage.  The  construction  put 
by  these  Judges  upon  the  Act  was  erroneous,  and  founded  on 
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•  161    statements  which  were  untrue,  for  *  they  say,  "  the  Act 

doth  not  only  take  away  the  possessions  which  were  given 
to  him  (the  earl)  at  the  time  of  his  creation,  but  also  the  dignity 
itself;  for,  &c.,  it  is  very  inconvenient  that  a  dignity  should  be 
clothed  with  poverty."  Now  the  only  possession  stated  in  the 
Act  to  be  then  held  by  the  Earl  of  Waterford  in  Ireland,  was  th^ 
seigniory  of  Wexford,  which  was  not  given  to  him  when  he  was 
created  Earl  of  Waterford,  but  descended  to  him  from  his  ances- 
tors. The  possessions  of  the  Earls  of  Shrewsbury  and  Waterford 
in  Ireland  had  been  lost  to  them  before  the  passing  of  the  Act 
of  Absentees.  The  Judges  were  not  only  in  error  as  to  facts,  but 
they  also  contradict  themselves  when  they  speak  of  the  poverty 
of  the  Earl  of  Shrewsbury  and  Waterford,  and  at  the  same  time 
notice  his  vast  possessions  in  England,  and  that  they  were  at  that 
very  time  increased  by  the  bounty  of  his  sovereign. 

The  mischiefs  which  the  Act  purported  to  remedy  were,  the 
desolation  of  the  possessions  of  absentees;  the  rebellion  of  the 
Earl  of  Kildare's  son,  to  whom  some  of  those  lands  were  leased, 
and  the  arrears  of  rents  due  to  the  King  from  those  lands.  None 
of  these  mischiefs  was  referable  to  any  personal  dignity.  The 
remedy  to  be  applied  was  to  take  away  the  lands  and  possessions 
from  which  the  mischiefs  resulted.  By  an  ordinance  of  Richard 
II.,  two-thirds  of  .the  rents  of  the  lands  of  persons  absent  from 
Ireland  were  payable  to  the  Crown,  or  the  lands  to  be  forfeited ; 
but  the  Crown's  right  to  the  lands  by  forfeiture  did  not  con- 
template the  vesting  of  a  personal  dignity  in  the  Crown.  There 
are  no  words  in  the  Act  applicable  to  a  personal  dignity.  The 
words,  "any  person  to  his  use  within  the   land  of  Ireland," 

exclude  the  notion  that  a  personal  dignity,  inherent  in 
*162    the  blood  of  the  Earl  of  Shrewsbury,  then  resident  *in 

England,  could  be  aJBFected  by  the  Act.  The  general 
words,  '*  honours  and  hereditaments,"  could  not  have  that  effect. 
An  honour  is  a  most  noble  seigniory ;  (a)  it  ought  to  consist 
of  lands,  liberties,  and  franchises,  (ft)  Honours,  therefore,  did 
not  in  this  Act  mean  personal  dignities,  but  territorial  posses- 
sions ;  and  ''  hereditaments  "  must  be  ejusdem  generis^  and  could 
not  here  be  applied  to  a  title  of  honour, — the  word  means  those 
hereditaments  from  which  the  evils  set  forth  in  the  Act  resulted, 
and  which  the  King  could  "  have,  hold,  and  enjoy  in  right  of  his 
Crown,"  yielding  profits,  capable  of  possession  and  alienation. 

(a)  Co.  Litt.  108  a.  (b)  Bulstrode,  195  ;  2  RoU's  Ab.  72. 
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An  Act  of  Parliament  was  passed  in  1714,  depriving  the  Duke 
of  Ormond  of  all  his  Irish  manors,  honours,  lordships,  &c.,  but 
it  did  not  mention  the  dignity  of  the  Earl  of  Ormond ;  and  his 
descendant  claimed  that  title  in  1792,  on  the  ground  that  there 
were  no  words  in  the  Act  expressly  referring  to  it,  and  he  was 
held  entitled  to  it.     2  Lords'  Jour.  (Irish). 

The  case  of  NeviU,  Duke  of  Bedford,  mentioned  by  Lord  Coke 
and  the  other  Judges,  is  opposed  to  their  opinion,  for  they  admit 
that  his  dignity  would  not  be  taken  away  without  an  Act  of 
Parliament,  which  was  accordingly  passed  for  that  particular 
object  (the  17  Edw.  4),  the  words  thereof  being,  "  that  from 
thenceforth  the  said  creation  and  making  of  the  said  duke,  and 
all  the  names  of  dignity  to  the  said  George,  or  John  Nevill,  his 
&ther,  should  be  from  thenceforth  void  and  of  no  effect."  No 
words  of  title,  dignity,  or'  name,  nor  any  words  applicable  to 
them,  occur  in  the  Act  of  Absentees.  It  is  a  penal  Act,  and 
should  be  construed  strictly,  and  not  carried  further  tlian  the 
mischiefs  intended  to  be  remedied  required.  Sir  W.  Black- 
STOXB  says,  (a)  Nevill's  degradation  is  a  *  singular  instance,  *  163 
which  serves,  having  happened  but  once,  to  show  how 
tender  Parliament  has  been  in  exerting  so  high  a  power.  The 
other  case  of  Nevill  (6)  relied  upon  in  this  opinion,  is  denied  to 
be  law  in  the  Purbeck  Case  (<?),  and  also  in  the  third  report  of 
the  Lords'  committee  on  the  dignity  of  a  peer  (p.  62).  But  this 
extra-judicial  opinion  of  Lord  Coke  was  directly  overruled  by  the 
House  of  Lords  in  Ireland,  in  1661,  by  their  reports  and  reso- 
lutions, which  have  been  stated  in  the  arguments  on  the  former 
petition.  And  it  was  also  rejected  by  King  Charles  II.,  by 
including  in  a  writ  of  summons  to  the  Irish  Parliament,  "  Quos- 
dam  proceres  et  magnates  dicti  regni  nostri  Hibeniise,  qui  locum 
et  vocem  habent  in  parliamentis  dicti  regni  nostri  Hibernian,  et 
modo  infra  regnum  Anglise  resident."  So  again,  in  1694,  this 
opinion  was  rejected  by  William  and  Mary,  who  in  the  letters- 
pateni  creating  Charles,  the  twelfth  earl,  Duke  of  Shrewsbury, 
styled  him  Earl  of  Shrewsbury  and  Waterford.  So  that  the 
Crown  and  the  Irish  House  of  Peers,  by  repeatedly  recognizing 
the  succession  of  the  Earls  of  Shrewsbury  to  the  Earldom  of 
Waterford,  overruled  in  the  most  pointed  manner  the  construc- 
tion put  by  Sir  Edward  Coke  on  the  Act  of  Absentees.  But 
supposing  this  opinion  of  the  Judges  not  to  have  been  affected 

(a)  1  Comm.  402.  (b)  7  Eep.  33. 

(c)  1  Show.  P.  C.  I. 
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by  the   Acts  of  the  Crown  or  the  Irish  House  of  Lords,  this 

House,  being  satisfied  that  it  was  an  erroneous  opinion,  ought  to 

reverse  it,  as  the  House  reversed  its  own  resolutions  in  the  cases 

of  Willoughby  de  Broke,  (a)  and  the  Duke  of  Brandon.  (6) 

*  164        It  was  suggested  by  the  counsel  for  the  Crown,  in  *  the 

argument  on  the  former  petition,  that  the  summoning  of 
the  Earl  of  Shrewsbury  as  Earl  of  Waterford  to  the  Irish  Par- 
liament in  1661,  when  his  proxy  was  allowed,  might  be  a  new 
creation.  But  after  a  most  diligent  search  no  letters-patent, 
granting  any  Irish  dignity  to  any  Earl  of  Shrewsbury,  from  the 
time  of  Henry  VI.,  have  been  discovered.  There  is  no  instance 
of  an  earldom  being  created  by  writ.  To  perfect  a  creation  of 
peerage  by  writ,  there  must  be  a  sitting  in  the  House  consequent 
on  the  writ;  but  the  Earl  of  Shrewsbury,  although  frequently 
recognized  by  the  Irish  House  of  Lords  as  Earl  of  Waterford, 
never  actually  took  his  seat  in  that  House.  The  writs  to  Par- 
liament there  were  issued  by  the  Lord  Lieutenant,  who  had  not  the 
power  of  ennobling.  But  supposing  there  had  been  a  new  creation 
of  a  dignity,  the  ancient  dignity  could  not  be  merged  or  affected 
by  it ;  so  held  in  the  case  of  Willoughby  de  Broke ;  and  that 
being  the  law  of  the  peerage,  it  is  not  necessary  in  this  case  to 
give  evidence  of  searches  for  letters-patent  for  a  new  creation  ; 
but  such  evidence  is  ready,  if  required. 

The  Attorney-General. — It  is  essential  to  the  effect  of  the 
argument  on  both  sides  to  produce  evidence  of  search  for  letters- 
patent  subsequent  to  1612.  The  other  evidence  which  was  given 
upon  the  first  petition  may  be  admitted  as  evidence  in  this.  The 
claimant's  pedigree  also  may  be  admitted,  and  the  two  patents  of 
Henry  VI.  may  be  taken  as  valid.  The  only  question  now  in 
the  case  is  upon  the  judgment  in  12  Coke's  Reports. 

Sir  William  Betham  was  then  examined  by  Mr,  Lynch ;  and 
in  answer  to  the  questions  put  to  him,  he  said  he  searched 
*  165  every  place  of  record  in  England  *  and  Ireland  for  letters- 
patent  of  any  dignity  conferred  upon  Francis,  the  eleventh 
earl,  or  any  other  Earl  of  Shrewsbury,  since  the  reign  of  Henry 
VI.,  and  he  did  not  find  any.  He  searched  particularly  the 
Rolls'  ofBce  in  Dublin,  where  the  patents  are  chiefly  deposited ; 
the  chief  remembrancer's  oflSce,  where  some  patents  have  been 

(a)  15  Joum.  922  ;  Collins,  324  ;  Cruise  on  Dig.  196. 
\h)  26  Journ.  516  ;  and  Cruise  on  Dig.  94. 
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enrolled ;  the  Bermingham  Tower ;  the  records  of  the  House  of 
Lords,  and  the  College  Library  in  Dublin ;  also  the  Tower  of 
London,  the  Rolls'  office,  the  British  Museum,  and  the  Offices 
of  Arms.  He  knew  of  only  one  instance  in  which  there  was 
distinct  evidence  that  letters-patent  for  the  creation  of  a  dignity 
had  passed  but  could  not  be  found.  That  was  the  case  of 
Viscount  Cullen,  during  the  troublesome  times  before  the  behead- 
ing of  Charles  I.  With  that  exception,  and  probably  another  in 
the  case  of  Lord  Denbigh,  created  Earl  of  Desmond  about  the 
same  time,  the  patents  of  peerage  are  perfect  from  the  time  of 
Henry  VIH.  Mr.  Lodge  mentions  in  his  book  that  the  Earl  of 
Waterford  had  a  new  patent  in  1661 ;  probably  what  he  meant 
by  that  was  that  the  earl  was  summoned  to  Parliament  in  that 
year. 

Mr,  William  Russell  summed  up  the  evidence  and  case  on 
behalf  of  the  claimant.  The  only  thing  to  struggle  with  was 
the  opinion  of  Sir  Edward  Coke  on  the  Act  of  Absentees.  The 
Duke  of  Norfolk  and  the  Lord  of  Berkeley,  mentioned  in  the 
Act,  had  not  Irish  dignities,  but  they  had  seignories  and  lands ; 
and  Lord  Waterford,  classed  with  them,  had  also  a  seignory 
annexed  to  the  Earldom  of  Wexford,  belonging  to  his  ancestors 
long  before  the  creation  of  the  Earldom  of  Waterford.  The  Act 
mentions  lands  and  possessions  all  through,  and  not  titles  or  dig- 
nities. The  words  '*  honours,  manors,  castles,  seignories, 
&c.,  and  all  *and  singular  other  possessions,  heredita-  *166 
ments,  and  all  other  profits,"  could  not  be  construed  to 
include  a  personal  dignity.  Spelman  says,  (a)  "  Uti  manerium 
plurimis  gaudet  tenementis,  &c.,  ita  honor  plurima  complectitur 
maneria,  &c."  Clearly  the  word  "  honours "  was  used  in  this 
sense  in  the  Act,  and  the  rule  noscitur  a  sociis  applies.  But  the 
opinion  was  not  a  decision  by  a  Court  having  jurisdiction.  The 
House  of  Lords  in  Ireland,  on  the  contrary,  pronoilnced  by 
the  proper  tribunal  a  solemn  adjudication.  This  opinion  con- 
tained in  itself  the  contradiction  to  it,  for  it  said  that  nothing 
but  an  express  enactment  of  Parliament  can  take  away  a  title  of 
honour,  as  in  the  Duke  of  Bedford's  case.  Another  error  on  the 
face  of  this  opinion  is,  that  it  says  ^^  the  dignity  is  extinct  in  the 
Crown."  The  words  of  the  Act  are,  that  "  the  King,  his  heirs 
and  assigns,  shall  have,  hold,  and  enjoy,  as  in  the  right  of  the 


(a)  Gloss.  ;  voce  •*  Honor.'* 
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Crown  of  England,"  &c.  The  King  could  not  so  hold  a  dignity, 
though  he  could  so  hold  lands  and  hereditaments,  for  the  dignity 
would  merge  and  be  extinct  in  the  King ;  although  there  is  no 
merger  of  a  less  dignity  in  a  greater,  in  the  case  of  a  peer. 
Willoughhy  de  Broke^  and  2  Inst.  594. 

The  Attorney-General,  and  the  Solicitor-General  for  Ireland. 
—  It  is  the  duty  of  the  officers  of  the  Crown  to  watch  the  case 
made  on  behalf  of  a  claimant  to  a  peerage ;  and  when  they  find 
an  opinion  reported  by  Lord  Coke  as  the  deliberate  decision  of 
him  and  the  other  Chief  Judges  of  England,  upon  the  effect  of 
an  Act  of  Parliament  upon  this  peerage,  it  is  clearly  their  duty 
to   submit  to  your  Lordships  all  that  appears  to  them 

*  167    capable  of  being  urged  in  support  of  that  decision.     *  Al- 

though that  decision  was  in  the  strict  sense  extra-judicial, 
it  appears  to  have  been  required  on  the  part  of  the  Crown,  and 
to  have  been  given  by  these  great  authorities  on  the  fullest  con- 
sideration, after  argument.  All  that  has  been  stated  in  regard  to 
the  supposed  revival  of  the  title  in  1661,  and  upon  the  allowance 
by  the  Irish  House  of  Lords  of  the  Earl  of  Waterford's  proxy  at 
that  time,  may  be  passed  over ;  because  if  your  Lordships  shall 
be  satisfied  that  in  point  of  law  the  original  title  now  exists,  no 
impression  or  mistake  of  other  persons,  of  whatever  authority, 
can  deprive  the  Earl  of  Waterford  of  that  title.  The  whole 
question  turns  upon  the  effect  of  the  statute. 

The  word  *'  honour  "  is  fully  susceptible  of  the  meaning  Sir 
Edward  Coke  has  put  upon  it.  He  seem^  to  be  of  opinion  that 
although  that  word  ma}'^  relate  only  to  territorial  privileges,  it 
may  also  go  to  the  extent  of  including  a  dignity  of  peerage  ;  he 
seems  to  think  that  the  case  of  the  Duke  of  Bedford  furnishes  a 
ground  for  the  construction  he  puts  upon  the  Absentees'  Act. 
At  the  same  time  it  must  be  admitted  that  the  Act  which  took 
away  the  dignity  from  the  Duke  of  Bedford  effected  its  object  in 
distinct  terms,  in  terms  of  no  ambiguity,  not  leaving  it  merely  to 
be  inferred  how  large  a  sense  might  be  put  upon  the  word  ''  hon- 
our." Th^  obscure  terms  of  the  Absentees'  Act  leaves  some 
grounds  for  saying  that  that  word  was  insufficient,  and  that  the 
dignity  could  not  have  been  taken  away  without  more  express 
words.  It  may  be  admitted  that  the  decision  rests,  not  so  much 
on  the  reasons  given  for  it,  as  upon  the  venerable  authority  of 
the  Judges  who  pronounced  it.  It  may  also  be  admitted  that  if 
the  Act  was  now  for  the  first  time  to  be  construed,  the  construe- 
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tion  put  upon  it  bj  the  learned  counsel  for  the  claimant 
might  be  the  proper  *  conBtructiou,  But  the  question  is,  *  168 
whether  the  construction  put  upon  it  by  such  eminent 
Judges,  which  may  be  said  to  be  contemporanea  exposition  was  not 
consistent  with  the  spirit  of  the  enactment,  and  whether  it  should 
not  be  adhered  to,  especially  after  so  long  an  acquiescence,  not 
only  from  the  date  of  the  opinion  in  1612,  but  from  the  passing 
of  the  Act  in  1637,  down  to  the  year  1661.  Until  this  year  it 
does  not  appear  that  any  claim  was  admitted  or  asserted  by  the 
Earl  of  Shrewsbury  to  the  dignity  ;  there  is  no  entry  in  the  jour- 
nals of  a  sitting  by  him,  or  of  claim  made,  for  a  period  of  124 
years,  during  which,  therefore,  this  title  must  have  been  consid- 
ered as  taken  away.  That  such  was  the  belief  of  the  parties 
most  interested  at  the  passing  of  the  Act,  is  confirmed  by  this 
circumstance :  King  Henry  VIII.,  in  the  29th  year  of  his  reign, 
just  after  the  passing  of  this  Act,  granted  by  letters-patent  to 
the  Earl  of  Shrewsbury  certain  possessions  and  honours  in  Eng-. 
land ;  and  Lord  Coke's  observation  upon  that  patent  is,  that  it 
**  hath  no  words  to  restore  the  dignity  which  the  Act  of  Parlia- 
ment hath  taken  away,  but  it  was  not  the  intent  of  the  King 
^diminuere  statum  honorem  et  dignitatem  ipsius  comitis,'  but 
augere  his  possessions,  for  maintenance  of  his  dignity,  &c.,  for  he 
doth  by  the  said  letters-patent,  with  exceeding  great  bounty, 
increase  the  revenues  of  the  said  earl  in  England,  &c.,  instead  of 
all  that  which  was  taken  away  from  him  by  the  Act  of  the  28th 
Henry  8."  It  would  certainly  appear  as  if  these  possessions 
were  given  as  compensation  for  what  was  taken  away  in  Ire- 
land. 

This  was  an  extrarjudicial  opinion  so  far  only  as  it  was  not  the 
judgment  of  the  House  of  Peers,  the  supreme  Court,  in  regard 
to  a  dignity.  But,  in  one  sense  of  the  word  at  least,  it 
was  a  judgment.  The  *  parties  to  it  were,  on  the  one  *169 
hand,  the  Earl  of  Shrewsbury,  and  the  Crown  on  the 
other.  The  case  must  have  been  argued  and  decided  judicially, 
80  far  as  the  Judges  could  constitute  a  Court  for  the  purpose. 
The  Earl  of  Shrewsbury  of  that  day  must  have  made  his  claim 
to  the  King  in  the  ordinary  way.  The  King  referred  the  case, 
not  in  the  usual  way  to  his  Attorney-General  in  the  first  instance, 
but  through  the  Privy  Council  to  the  three  Chief  Judges  of  Eng- 
land ;  "  which  case,"  the  reporter  says,  '*  was  argued  by  counsel 
in  behalf  of  the  said  earl  before  the  said  Chief  Justices  and  Chief 
Baron,  upon  which  they  have  taken  great  consideration  and  ad- 
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visement ;  after  they  had  read  the  preamble  and  all  the  said 
Act,  it  was  unanimously  resolved  by  them,  that  by  this  Act  the 
title  and  honour  of  Earl  of  Waterford  was  taken  away  and 
extinguished."  It  is  difficult  to  admit  that  Lord  Coke  and  the 
other  Chief  Justice,  and  the  Chief  Baron  of  the  Exchequer, 
could  have  been  so  grossly  in  error  as  is  now  supposed.  All 
parties  were  then  satisfied,  the  claimant  among  them.  They  all 
acquiesced  under  that  decision  for  a  period  of  forty-nine  years, 
and  the  question  did  not  come  to  the  House  of  Lords  until  the 
year  1661.  If  this  Act  took  away  the  dignity,  the  claimant  has 
no  case  ;  for  what  took  place  in  the  House  of  Lords  in  Ireland 
cannot  be  strained  into  an  adjudication  on  the  right  to  the  peer- 
age. There  was  a  reference  to  a  committee  to  ascertain  whether 
absent  Lords,  having  no  estates  in  Ireland,  had  a  right  to  vote  by 
proxy.  That  was  the  only  question  put ;  Lord  Waterford  was 
not  mentioned  in  the  reference,  and  he  was  not  a  claimant  for  the 
peerage  at  the  time.  But  even  if  the  entry  in  the  Irish  journals 
be  taken  to  be  decisive  proof  that  the  Irish  House  of  Peers  ad- 
mitted and  recognized  the  existence  of  this  title,  it  was 
*  170  a  recognition  without  *  a  proper  inquiry,  and  without  a 
solemn  judgment,  and  which  could  not,  at  all  events, 
restore  .the  dignity,  if  it  had  been  taken  away  by  the  Act  of 
Parliament.  It  does  not  appear  that  the  Earl  of  Waterford,  ^t 
the  time  of  the  passing  of  the  Act,  had  any  lands  in  Ireland. 
The  Act  recited  that  the  Duke  of  Norfolk  had  seigniories  and 
lands,  &c. ;  that  George  Earl  of  Waterford  and  Salop  had  the 
seigniory  of  Wexford,  not  any  lands  or  possessions  in  Ireland. 
Then  with  respect  to  the  words  of  the  Act  which  took  away  the 
lands  and  possessions  of  the  persons  named  in  the  preamble,  the 
Judges  commence  their  opinion  by  saying,  they  had  read  the  pre- 
amble of  the-  Act,  showing  that  they  considered  that  a  material 
ground  on  which  their  judgment  was  to  rest.  But  the  enacting 
words,  it  is  said,  did  not  take  away  any  specific  property ;  they 
are  general  words.  They  do  not  take  away  the  seigniory  of 
Wexford  in  terms,  nor  the  lordship  of  Catherlagh  and  Old  Ross, 
in  terms,  from  the  Duke  of  Norfolk  and  his  coparcener,  but  they 
take  away  in  general  "  all  honours,  manors,  castles,  seigniories, 
hundreds,  franchises,  liberties,  counties  palatine,  jurisdictions,'* 
&c. 

[The  Lord  Chancellor.  —  There  are  no  words  expressly  tak- 
ing away,  as  in  NevilVs  Case  ;  that  is  a  material  distinction.] 
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Every  thing  which  is  given  by  Act  of  Parliament  to  one  per- 
son must  be  taken  away  from  the  other  who  had  it ;  therefore, 
inferentially,  that  given  to  the  King  is  taken  away  from  those 
whose  names  are  mentioned  in  the  preamble  of  the  Act.  Under 
what  words  is  the  seigniory  of  Wexford  taken  away?  "All 
honours,  manors,  castles,  seigniories,'^  &c.,  "jurisdictions,  au- 
thorities, &c.,  lands,  tenements,  and  hereditaments,"  &c.  In 
ancient  feudal  times,  the  word  "  jurisdictions "  was  very  com- 
prehensive, but  whether  it  comprehended  a  peerage  was 
not  easily  to  be  determined.  In  the  word  *  "  tenements,"  *  171 
and  certainly  in  "  hereditaments,"  a  dignity  may  be  com- 
prised. All  these  things  enumerated,  by  being  given  to  the 
King,  his  heirs  and  assigns,  are  taken  away  from  the  persons 
named  in  the  preamble  of  the  Act.  But  how  could  the  Xing, 
and  his  heirs  and  assigns,  hold  and  enjoy  a  peerage  ?  Lord  Coke 
answers  and  says,  the  Crown  takes  all,  and  holds  all  which  it  can 
hold*  and  what  it  cannot  hold  becomes  extinct  in  the  Crown. 
All  the  lands  and  possessions  vest  in  the  Crown,  and  the  Crown 
can  hold  them ;  and  all  the  other  things  are  merged  in  the 
Crown.  He  says  the  words  are  to  be  taken  distributively,  red- 
dendo  singula  singulU. 

•  Mr.  Lynch.  —  There  was  no  acquiescence  by  the  claimant's 
ancestors  in  this  opinion.  There  are  no  journals  of  the  Irish 
House  of  Lords  prior  to  1634,  so  that  it  is  impossible  to  say 
positively  that  the  Earl  of  Waterford  did  not  sit  in  that  House, 
actually  or  by  proxy,  in  the  interval  •between  1612  and  1634. 
No  Parliament  was  assembled  from  1645  to  1661.  and  therefore 
there  are  no  means  of  showing  that  the  Earl  of  Waterford  did 
not,  in  that  interval,  exercise  all  the  privileges  of  other  Irish 
peers.  It  would  seem  that  he  did,  for  his  right  was  recognized 
by  the  House  of  Peers  and  by  the  King  in  1661,  and  Charles,  the 
twelfth  earl,  was  styled  Earl  of  Waterford  in  the  patent  creating 
him  a  duke  in  1694.  All  the  succeeding  Earls  of  Shrewsbury 
being  Roman  Catholics,  could  not,  by  reason  of  the  penal  laws, 
have  seats  in  Parliament ;  but  they  were  nevertheless  peers. 
There  was  no  reason,  therefore,  for  saying  that  those  earls  acqui- 
esced in  this  extra-judicial  opinion. 

The  Lord  Chancellor.  —  My  Lords,  it  has  been  admit- 
ted by  the  counsel  for  the  Crown,  that  if  this  *  was  now   *  172 
the  first  time  that  an  interpretation  was  to  be  put  upon 
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this  Act  of  ParliameDt,  there  could  be  no  doubt  entertained  as 
to  what  should  be  the  construction.  But  our  attention  has  been 
called  to  the  venerable  authority  of  Lord  Coke,  and  two  other 
Chief  Judges  of  England,  who  had  a  reference  made  to  them 
from  the  Privy  Council,  and  who  appear  to  have  considered  this 
matter,  and  to  have  stated,  that  "  having  heard  the  case  argued 
by  counsel  in  behalf  of  the  earl,  they  having  taken  great  con- 
sideration and  advisement,  and  after  they  had  read  the  preamble 
and  all  the  Act  of  the  28th  Henry  8,  had  unanimously  resolved  " 
upon  the  construction  which  has  been  made  the  subject  of  argu* 
ment  at  your  Lordship's  bar.  It  is  impossible  to  deny  that  their 
opinion  thus  expressed  throws  a  great  diflBculty  in  the  way  of 
that  construction  which  we  should  otherwise  at  once  put  upon 
this  Act.  It  cannot  be  denied  that  in  some  cases  the  plain  mean- 
ing of  an  Act  of  Parliament  has  been  changed  by  a  course  of 
judicial  decisions,  each  going  a  little  and  a  little  further,  so  that 
at  length  the  Courts  have  adopted  a  construction  widely  different 
from  that  which  would,  but  for  such  interpretations,  have  been 
put  upon  the  plain  intent  of  the  words.  In  all  such  cases  you 
are  to  take  into  consideration,  not  merely  the  words  of  the  Act  of 
Parliament,  but  the  decisions  on  them,  which  may  be  said  to  have 
been  all  but  imported  into  the  words  of  the  Act,  so  that  the  Act  is 
to  be  construed  with  reference  to  such  decisions.  But  I  am  noj; 
aware  of  any  case,  in  which  a  single  decision,  even  of  a  Court  of 
competent  jurisdiction,  having  before  it  properly  and  judicially 
the  matter  on  which  it  was  pronouncing  a  judicial  decision,  has 
been  held  to  operate  so  upon  the  plain  meaning  of  a  stat- 

*  173    ute.    There  has  been  a  course  of  decisions,  *  and  where  the 

decision  first  made  has  been  adhered  to  and  confirmed  by 
other  decisions,  and  that  is  what  is  called  a  current  of  authorities 
too  strong  to  be  resisted ;  besides  this,  that  in  those  cases  the 
decisions  were  all  judicial.  A  mere  obiter  dictum  is  very  inferior 
to  the  decision  of  the  same  Judges  or  the  same  Court,  where  all 
the  matters  are  brought  before  them,  and  they  are  required  judi- 
cially to  decide.  But  this  is  not  even  an  obiter  dictum  ;  for  it  is 
the  opinion  of  those  three  Judges  on  a  point  referred  to  them, 
and  on  which  they  were  called  upon  to  advise  his  Majesty  in 
council;  but  not,  strictly  speaking,  in  their  judicial  character, 
deciding  this  as  a  question  brought  regularly  before  them,  and  in 
which  their  judgment  was  to  operate  on  the  rights  of  the  parties. 
Undoubtedly,  with  the  opinion  of  so  great  a  lawyer  as  Lord  Coke 
upon  the  subject,  one  cannot  help  distrusting  his  own,  if  it  hap- 
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pen  to  differ  from  that  of  so  great  a  Judge ;  but  when  the  reasons 
for  the  opinion  expressed  are  also  given  in  the  report,  it  is  the 
bounden  duty  of  those  who  aje  called  upon  to  review  that  opinion, 
to  investigate  those  reasons,  and  to  see  how  far  the  opinion  is 
borne  out  by  them,  and  by  any  case  which  is  referred  to.  And  I 
cannot  help  remarking  upon  the  departure  from  the  fact,  which 
appears  in  the  citation  from  NeviWs  (Duke  of  Bedford's)  Oase^ 
on  which  the  opinion  of  the  Judges  is  stated  to  have  proceeded 
upon  the  like  words ;  whereas  in  the  Act  of  17  Edward  4,  there 
are  express  words  of  degradation,  it  being  enacted  *^  that  from 
henceforth  the  same  creation  and  making  of  the  said  duke,  and 
all  the  names  of  dignity  given  to  the  said  George,  or  to  John 
Nevill,  his  father,  be  from  henceforth  void  and  of  no  effect." 
If  such  words  had  occurred  here,  the  cases  would  have 
been  similar.  *  But  no  such  words  are  found  in  this  Act-  *.174 
There  are  only  those  words  which  vest  whatever  is  re- 
ferred to  in  the  Crown.  If  those  words  vest  this  title  of  honour 
in  the  Crown,  it  may  be  said  it  does  not  signify  whether  there 
are  words  taking  it  away  or  not ;  that  what  is  given  to  the  Crown 
cannot  be  holden  by  the  subject ;  **  that  the  King,  his  heirs  and 
assigns,  shall  have,  hold,  and  enjoy,  as  in  the  right  of  the  Crown 
of  England,  all,"  and  so  forth.  Those  words  "  hold  and  enjoy," 
•learly  do  not  apply  to  a  dignity,  but  to  that  which  was  the  sub- 
ject of  tenure.  Then  it  is  said,  if  an  honour  and  dignity  be 
considered  to  be  the  subject  of  this  Act,  these  words  are  to  be 
taken  reddendo  ringula  9inguli% ;  that  the  King  was  to  enjoy 
those  which  could  be  enjoyed,  and  to  hold  those  which  might  be 
held ;  nevertheless  the  words  are  that  the  Crown  shall  have,  hold, 
and  enjoy,  and  one  is  unable  to  understand  how  the  Crown,  the 
fountain  of  honour,  could  hold  and  enjoy  an  honour,  supposing 
*that  to  be  the  subject  of  the  Act.  It  appears  impossible  to 
xmderstand  that  the  Crown  can  have,  hold,  and  enjoy  an  honour 
which  has  been  granted,  and  has  been  destroyed  by  an  Act  of 
Parliament ;  nor  is  there  any  light  thrown  upon  that  point  in  the 
arguments  of  these  learned  persons ;  and  upon  the  other  part  of 
the  question,  they  appear  to  me  not  to  be  justified  in  the  con- 
clusion they  have  drawn.  There  is  not  to  be  found,  in  the 
enumeration  of  particulars  in  the  enactment,  any  thing  to  which 
the  character  of  possessions  does  not  apply,  or  any  thing  which 
makes  it  clear  that  dignities  or  titles  of  honour  were  the  subject- 
matter  of  enactment.  If  we  found  those  words,  of  coimse  we 
should  be  bound  to  construe  the  Act  in  such  a  manner  as  to  give 
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I  believe  I  am  correct  when  I  state,  that  in  respect  of  a  title  of 
peerage,  the  word  denoting  it  is  not  "honour ;"  that  word  in  itself 
i8  not  a  word  equivalent  to  the  dignity  of  peerage,  but  "name, 
style,  and  dignity." 

My  Lords,  I  confess,  even  if  this  were  a  decision  of  a  Court  of 
justice  upon  a  cas^  coming  regularly  before  it,  that,  upon 

*  178    a  single  decision  pronounced  by  Judges  *  of  the  highest 

authority,  I  do  not  think  we  should  be  bound  to  say  that 
that  single  decision  could  justify  this  House  in  countervailing  the 
distinct  object  of  this  Act  of  Parliament.  But  this  is  no  decision 
on  any  case  judicially  pronounced ;  it  is  a  reference  made  to  a 
tribunal  not  competent  to  decide  this  question ;  a  reference  from 
the  Lords  of  council,  for  an  extra-judicial  opinion  of  those  learned 
Judges ;  and  it  does  not  appear  that  that  opinion  was  adopted  by 
the  Lords  of  council,  nor  is  there  any  trace  of  any  thing  ever 
being  brought  before  this  House  or  the  Irish  House  of  Lords  upon 
the  subject,  or  of  any  act  being  done  by  either  House  in  further- 
ance of  that  opinion.  I  therefore  think  we  are  bound  to  revert 
to  the  terms  of  the  Act  of  Parliament ;  and  it  is  very  candidly 
conceded  by  the  counsel  for  the  Crown  that,  taking  the  words  of 
the  Act  of  Parliament  itself  into  consideration,  we  can  have  no 
reasonable  doubt.  I  do  not  feel  it  necessary  to  add  any  thing  to 
that  which  has  fallen  from  my  noble  and  learned  friend  upon  that 
subject.  The  object  of  the  Act  was  to  .vest  certain  property  in 
the  Crown ;  nothing  is  taken  away  from  any  of  the  persons  whose 
names  are  introduced  into  this  Act  of  Parliament,  by  any  direct 
terms ;  it  is  merely  by  inference  they  are  deprived  of  any  thing ; 
they  are  not  deprived  of  their  lands,  their  honours,  or  their  manors, 
by  any  direct  words ;  but  these  are  vested  in  the  Crown,  and  by 
those  honours  and  manors,  and  so  on,  being  vested  in  the  Crown, 
the  persons  named  are  deprived  of  them.  Then  if  this  dignity 
was  incapable  of  being  vested  in  the  Crown,  would  it  not  be 
stretching  the  Act  of  Parliament  beyond  any  legitimate  inference 
which  can  be  derived  from  it,  to  say  that  that  which  cannot  be 

holden  by  the  Crown  shall  be  taken  away  from  the  person 

*  179    possessing  it  ?  I  am  of  opinion  that  this  dignity  *  of  peerage 

was  not,  nor  was  intended  to  be,  taken  away.  I  therefore 
concur  in  the  opinion  which  has  been  expressed,  that  this  extra- 
judicial opinion  given  by  Lord  Coke  and  the  other  learned  Judges 
upon  this  subject  ought  not  to  weigh  with  us,  and  that  upon 
the  construction  of  the  Act  of  Parliament  this  case  is  peifectly 
clear. 
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The  committee  resolved,  that  John  Earl  of  Shrewsbury  hath 
made  out  his  claim  to  be  Earl  of  Waterford  in  the  kingdom  of 
Ireland ;  and  also  that  he  hath  made  out  his  claim  to  be  admitted 
as  a  temporal  peer  of  Ireland,  to  vote  at  the  election  of  peers  to 
represent  the  peerage  of  Ireland  in  the  Parliament  of  the  United 
Kingdom. 

That  resolution  was  reported  to  the  House,  and  agreed  to. 


♦WRIT   OF   ERROR  *  180 

FROM  THE  COURT  OF  EXCHEQUER  IN  SCOTLAND. 


SPEARS  AND   Others  v.  The  LORD  ADVOCATE. 

1838. 

Thomas  Spears  and  Others  .     .     .     ...     Plaintiffs  in  Error. 

John  Archibald  Murray,  Esq.,  His  Ma-  )  y^  ^     ,      ..    ^^ 
jesty's  Advocate-General  of  Scotland    .  1  ^^/^^^«^^  '^  -^^^^^- 

AsHgnment    Execution.    Extent.  , 

A.  aod  B.  carried  on  bttsiness  in  partnership  ;  they  were  also  members  of  a 
firm  which  traded  as  C.  &  Co.  :  A.  and  B.,  for  the  purpose  of  paying  off 
certain  of  their  debts,  assigned,  in  trust,  to  the  other  members  of  the  firm 
of  C.  &  Co.,  portions  of  their  shares  in  that  firm.  The  assignment,  which 
was  honafide^  was  regularly  intimated,  and  it  was  duly  entered  on  the  books 
of  the  firm.  An  extent  at  the  suit  of  the  Crown  afterwards  issued  against 
A.  and  B. 

Hdd^  that  the  portions  of  shares  thus  assigned  could  not  be  seized  under  the 
extent. 

March  19,  1838.    June  18,  1839. 

In  March,  1816,  George  M'Lagan  and  Frederick  M'Lagan  car- 
ried on  in  partnership,  under  the  firm  of  George  M'Lagan  &  Co., 
the  business  of  distillers,  at  Underwood,  in  Scotland. 

They  were  at  that  time  partners  in  another  distillery  carried  on 
by  them  together  with  Robert  Spears,  Thomas  Spears,  Henry 
Spears,  and  George  Douglas  Mitchell,  under  the  firm  of  Spears, 
Mitchell,  &  Co.,  at  Pathhead,  in  Scotland. 

On  the  26th  March,  1816,  an  immediate  extent  issued  against 
TOL.  Ti.  ^  '  [  129  ] 
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George  M'Lagan  and  Frederick  M'Lagan,  who"  had  been  found 
by  inquisition  largely  indebted  to  the  Crown  for  arrears  of  excise 

duties. 
*  181        *  By  an  inquisition  taken  under  that  extent,  it  was  found 

that  Robert  Spears,  Thomas  Spears,  and  George  Douglas 
Mitchell,  distillers,  at  Pathhead,  under  the  firm  of  Spears,.  Mitchell, 
&  Co.,  were  indebted  in  the  sum  of  5092.  15«.  9(2.  to.  George 
M^Lagan  and  Frederick  M*Lagan,  in  respect  of  their  shares  in 
the  company  funds  of  Spears,  Mitchell,  &  Co.,  which  had  been 
seized  by  the  sheriff,  but  were  claimed  by  Robert  Spears,  Thomas 
Spears,  and  Henry  Spears. 

At  the  trial  it  was  agreed  that  the  M'Lagans'  interest  in  the 
company  funds  of  Spears,  Mitchell,  &  Co.,  at  the  time  of  taking 
the  inquisition,  was  960Z.  4«.  8d.  instead  of  509?.  15«.  9d, 

On  the  2d  of  June,  2  William  4,  a  scire  facias  was  brought  by 
the  Advocate-General  of  Scotland,  on  behalf  of  the  Crown,  in 
the  Court  of  Exchequer  in  Scotland,  to  recover  this  sum  of 
money. 

To  this  writ  of  scire  facias^  Robert  Spears,  Thomas  Spears, 
and  William  Mitchell  (representing  George  Douglas  Mitchell, 
deceased)  appeared ;  and  after  craving  oyer  of  the  writ,  pleaded, 
that  Robert  Spears,  Thomas  Spears,  and  George  Dou^Las  Mitchell, 
were  not  at  the  time  of  the  teste  of  the  writ  of  extent,  nor  at  the 
time  of  taking  the  inqiiisition  under  the  extent  in  the  scire  facias 
mentioned,  indebted  to  the  said  George  M'Lagan  and  Frederick 
M'Lagan  in  the  said  sum  of  509^.  150.  9(2.,  or  any  part  thereof; 
whereupon  issue  was  joined.  The  case  came  on  to  be  tried  before 
the  Barons  of  the  Coui-t  of  Exchequer  in  Scotland,  on  the  23d 
May,  1834,  when  the  jury  returned  a  special  verdict,  finding  that 
before  and  on  the  18th  day  of  March,  1816,  George  M'Lagan  was 
an  entered^  and  licensed  distiller  at  Untlerwood,  in  the  county  of 

Stirling,  and  that  he  caiTied  on  the  said  business  under 
*  *  182    the   firm  of  George   M'Lagan  &  *  Company,  and   that 

Frederick  M'Lagan,  baker  in  Edinburgh,  was  afterwards 
found  by  the  oflScers  of  excise  to  be  a  partner  in  the  said  com- 
pany, without  his  being  licensed  or  entered  as  such  distiller. 

That  on  the  16th  day  of  August^  1806,  a  contract  of  copart- 
nery was  entered  into  by  Robert  Spears,  Thomas  Spears,  Henry 
Spears,  George  Douglas  Mitchell,  George  M'Lagan,  and  Frederick 
M'Lagan,  the  tenor  whereof  is  as  follows :  [the  special  veixlict 
fully  set  out  the  deed  of  partnership.] 

That  before  making  the  trust  assignation  hereinafter  men- 
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tioned,  a  balance  was  struck  on  the  company  books  of  the  said 
Spears,  Mitchell,  &  Company,  on  the  1st  day  of  September,  1813, 
when  the  amount  of  stock  then  at  the  credit  of  Frederick  and 
George  M^Lagan  respectively,  in  the  concern  of  Spears,  Mitchell, 
&  Company,  was  1629Z.  13«.  lO^^d. 

On  the  7th  day  of  April,  1814,  the  said  Frederick  M'Lagan 
and  George  M'Lagan  executed  a  trust  assignation,  the  tenor 
whereof  is  as  follows :  "  We,  Frederick  MXagan,  baker  in  Edin- 
burgh, wid  George  M'Lagan,  distiller  at  Underwood,  the  indi- 
vidual partners  of  the  company  of  distillers  at  Underwood,  carrying 
on  business  under  the  firm  of  George  M'Lagan  &  Company,  con- 
sidering that  we,  the  said  Frederick  M'Lagan  and  George 
M'Lagan,  are  two  of  the  partners  of  the  company  of  distillers 
carrying  on  business  at  the  E^t  Bridge  of  Kirkaldy  under  the 
firm  of  Spears,  Mitchellv,  &  Company,  and  that  for  certain  good 
causes  and  considerations  it  is  proper  and  expedient  that  we 
'should  grant  the  trust  right  underwritten;  therefore  we  have 
hereby  assigned,  conveyed,  and  made  over,  as  we  do  hereby 
assign,  convey,  and  make  over  to  and  in  favour  of  Robert 
Spears,  Esquire,  of  Kirkmay,  Thomas  Speaup,  *  late  in  the  *  183 
service  of  the  Honourable  East  India  Company,  and  Henry 
Spears,  brewer  at  Auchtertool,  and  the  survivors  or  survivor  of 
them,  and  to  their  assignees,  but  in  trust  always  for  behoof  of  us, 
the  said  Frederick  M'Lagan  and  George  M'Lagan,  and  our  heirs 
and  successors,  and  under  the  conditions  and  provisions  herein- 
after specified,  a  part  of  our  stock  belonging  to  us  in  the  concern 
of  Spears,  Mitchell,  &  Company,  to  the  extent  of  1200Z.  sterling 
each,  together  with  the  whole  interests,  dividends,  profits,  emolu- 
ments, benefits,  and  advantages  that  shall  arise  or  become  due  or 
be  made  upon  the  said  share  of  the  stock  of  the  said  company  of 
Spears,  Mitchell,  &  Company,  to  the  extent  foresaid,  from  and 
after  the  date  hereof,  together  with  all  contracts  of  copartnery, 
or  other  contracts  and  agreements  in  writing,  entered  into  by  and 
between  the  partners  of  the  said  company,  and  whole  covenants 
and  obligations  therein  contained,  in  so  far  as  concerns  or  may  be 
extended  to  the  said  shares,  to  the  extent  foresaid,  in  the  said 
capital  stock  and  profits  and  emoluments  thereof,  and  with  all 
that  has  followed  or  may  be  competent  to  follow  thereupon ; 
turning  and  tnunsferring  the  whole  right  of  the  premises  fi*om  us, 
our  heirs,  executors,  and  successors,  to  and  in  favour  of  the  said 
Robert  Spears,  Thomas  Spears,  and  Hemy  Spears,  and  their 
aforesaids,  whom  we  hereby  surrogate  and  substitute  in  our  full 
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right  and  place  of  the  premises,  with  full  power  to  them,  or  the 
survivors  or  survivor  of  them,  to  ask,  uplift,  sue  for,  recover,  and 
discharge,  or  sell,  convey,  assign,  and  dispose  the  whole  or  any 
part  of  the  foresaid  shares  of  the  capital  stock  of  the  said  com- 
pany of  Spears,  Mitchell,  &  Company,  to  the  extent  foresaid, 
whole  profits  and  emoluments  thereof  above  assigned,  and 

*  184    generally  to  do  all  and  *  every  other  thing  which  we  could 

have  done  before  granting  hereof;  but  always  with  and 
under  the  conditions,  provisions,  and  declarations  after  specified, 
viz.:  Prima ^  that  before  any  sale  or  transfer  of  the  said  stock 
shall  take  place,  the  said  trustees  shall,  by  acceptation  hereof,  be 
bound  to  give  three  months'  intimation  of  their  intention  so  to 
do,  to  the  said  Frederick  M'Lagan  and  George  M'Lagan,  or  their 
foresaids.  Secundo:  Declaring  always,  that  the  said  trustees* 
shall  be  bound  to  apply  the  proceeds  of  the  stock  so  conveyed  in 
paying  and  discharging  whatever  sums  shall  be  due  at  the  time 
of  the  sale  of  the  said  stock  on  two  bonds  of  credit  for  lOOOi. 
sterling  each,  which  have  been  granted  and  subscribed  by  the  said 
Robert,  Thomas,  and  Henry  Spears,  and  David  Millie,  Esquire, 
of  Cameron  Bridge-eiid,  binding  themselves  conjunctly  and  sever- 
ally along  with  us,  the  said  Frederick  M'Lagan  and  George 
M'Lagan, — one  thereof  to  the  Bank  of  Scotland,  at  their  oflSce 
in  Stirling,  and  the  other  thereof  to  the  Falkirk  Banking  Com- 
pany at  Falkirk,  to  be  operated  upon  by  the  said  company  of 
George  M^Lagan  and  Company.  Tertio:  It  is  hereby  provided 
and  declared,  that  the  said  Robert  Spears,  Thomas  Spears,  and 
Henry  Spears,  shall  be  bound  to  hold  yearly  just  count  and 
reckoning  to  us,  our  heirs  and  successors,  for  the  said  stock  so 
assigned,  and  pay  to  the  said  Frederick  M'Lagan  and  George 
M'Lagan  the  whole  profits  and  emoluments  thereof  during  the 
subsistence  of  the  trust  right  hereby  granted,  which  trust  is  hereby 
declared  shall  continue  and  subsist  aye  and  so  long  as  the  said 
bonds  or  either  of  them  shall  remain  uncancelled  and  undis- 
charged, and  no  longer ;  and  upon  the  said  two  bonds  being  so 

cancelled  and  dischai-ged,  the  said  Robert  Spears,  Thomas 

*  185    Spears,  and  Henry  Spears,  *  and  the  survivors  or  survivor 

of  them,  and  their  or  his  foresaids,  shall  be  bound  to  denude 
of  the  said  trust  right,  and  to  reassign  or  reconvey  to  us  or  our 
foresaids  whatever  part  of  the  said  stock  shall  then  remain  unsold, 
under  which  conditions  and  declarations  the  said  trust  right  is 
granted  by  us,  and  shall  be  accepted  of  by  the  said  Robert  Spears, 
Thomas  Spears,  and  Henry  Speawi,  and  no  otherwise ;  which  con- 
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Teyance  and  assignation  above  written  we  bind  and  oblige  our- 
selves and  our  foresaids  to  be  good  and  eflFectual  to  the  said 
Robert,  Thomas,  and  Henry  Spears,  and  their  foresaids,  at  all 
hands  and  against  all  deadly ;  and  we  consent  to  the  registration 
hereof  in  the  books  of  Council  and  Session,  or  others  competent 
for  preservation,  and  for  that  effect  constitute,  &c.,  procurators, 
&c.     In  witness,  &c. 

On  the  11th  day  of  April,  1814,  a  letter  was  addressed  to  and 
received  by  the  before-mentioned  George  Douglas  Mitchell,  the 
managing  partner  of  the  said  company  of  Spears,  Mitchell,  &  Com- 
pany, by  the  said  Frederick  M'Lagan,  in  the  following  terms : 
'*Mr.  G.  D.  Mitchell:  Dear  sir,  I  hereby  desire  that  you  will 
transfer  1200?.  of  my  stock  in  the  concern  of  Spears,  Mitchell,  & 
'Company,  to  Messrs.  Robert,  Henry,  and  Thomas  Spears,  jointly 
to  .be  held  by  them  in  terms  of  trust-deeds  subscribed  by  me  at 
Edinburgh  the  7th  day  of  April,  1814.  I  am,  dear  sirs,  yours  very 
truly,  F.  M'Lagan."  And  a  letter  in  precisely  similar  terms  was 
addressed  to,  and  received  by  the  said  George  Douglas  Mitchell, 
by  the  said  Geo.  M'Lagan,  dated  Underwood,  12th  April,  1814. 

On  the  16th  day  of  May  thereafter,  the  following  entry 
was  made  in  each  of  the  accounts  in  company  of  the 
said  Frederick  M'Lagan  and  George  M'Lagan,  *  in  the  *186 
Jbooks  of  the  company  of  Spears,  Mitchell,  &  Company : , 
"1814,  10th  May,  to  Robert,  Henry,  and  Thomas  Spears,  joint 
account,  fo.  28,  1200Z. ; "  and  that  a  joint  account  was  at  the 
same  time  opened  in  the  said  books  of  the  said  company  of 
Spears,  Mitchell,  &  Company,  in  the  names  of  the  said  Robert, 
Henry,  and  Thomas  Spears,  in  which  account  are  the  following 
entries :  "  1814,  May  10th,  by  Frederick  M'Lagan's  account  in 
company,  fo.  5,  1200?. ;  1814,  May  10th,  by  George  M'Lagan's 
account  in  company,  fo.  6, 1200?." 

Annual  balances  were  struck  according  to  the  terms  of  the 
trust-deed ;  and  on  the  27th  of  March,  1816,  when  the  writ  of 
extent  issued,  the  value  of  the  shares  of  G.  and  T.  M'Lagan, 
a^  partners  in  the  firm  of  Spears  &  Mitchell,  was  960?.  48.  8d, 
The  special  verdict  then  set  out  the  accounts  of  George  M'Lagan 
with  the  two  banking  companies.  If  the  Court  should  be  of 
opinion  that  the  said  Robert  Spears,  Thomas  Spears,  and  George 
Douglas  Mitchell  were  indebted  to  the  M'Lagans  in  the  sum  of 
960/.  4«.  8d.^  then  the  appellants  were  declared  to  be  indebted  to 
his  Majesty  in  the  said  sum  of  960Z.  4^.  8d, ;  otherwise  not. 

This  special  verdict  was  argued  on  the  27th  June,  1834,  when 
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the  Court  gave  judgment  in  favor  of  the  Crown.     That  judgment 
is  the  subject  of  this  writ  of  error/ 

Dr.  Lushington  and  Mr.  Miller^  for  the  plaintiffs  in  error.  —  It 
is  not  necessary  that  there  should  be  an  absolute  certainty  in  the 
thing  assigned ;  for  if  so,  there  could  never  be  any  creation  of  a 
security  by  the  assignment  of  stock  in  trade,  or  of  any  thing 
connected  with  property  employed  in  mercantile  transactions. 
The  assignment  is  sufficient  if  it  gives  to  the  assignee  a 

*  187    *  clear  title  to  the  property  of  which  the  assignor  may  be 

possessed.  It  does  so  here.  The  original  share  of  each  of 
the  brothers  M'Lagan  was  1000?.  In  March,  1815,  that  interest 
had  increased  to  1500Z.  What  is  to  prevent  them  from  assigning 
a  part  or  the  whole  of  what  thus  belonged  to  them  ?  There  ia' 
nothing  in  law  to  prevent  them  from  making  such  an  assignment. 
The  assignment  was  regularly  made  ;  and,  coupled  with  the  inti- 
mation which  is  required  by  the  law  of  Scotland,  the  transfer  of 
the  property  was  complete :  Redfeam  v.  Ferrier^  Somervail^  and 
others,  (a)  In  that  case,  which  was  that  of  the  assignation  of  a  share 
in  a  private  company.  Lord  Redesdale  observed,  (6)  "  If  this  share 
had  been  the  unqualified  property  of  Steuart,  no  doubt  it  would 
have  vested  in  Redfeam  against  all  other  persons,  according  to  the 
law  of  Scotland,  in  regard  to  this  species  of  security."  Here  the 
shares  were  the  undoubted  property  of  the  M'Lagaus,  and 
every  thing  has  been  done  which  the  nature  of  the  case  admits 
to  give  the  assignee  a  perfect  right.  Intimation  was  duly  given 
to  the  manager  of  the  trading  company,  which  is  sufficient  by  the 
law  of  Scotland,  ((?)  and  it  was  acted  on,  for  there  was  an  actual 
transfer  of  the  shares  into  the  names  of  the  assignees.  The  judg- 
ment of  the  Court  below  was  therefore  eiToneous,  and  must  be 
reversed. 

The  Attorney-General  and  the  Lord  Advocate  (^Mr,  Kaye  was 
with  them),  for  the  Crown.  —  The  first  objection  to  this  assign- 
ment is,  that  it  is  indefinite ;  no  one  knows  what  is  assigned. 
The  next  objection  is,  that  it  is  in  substance  an  assignment  to  the 
assignors  themselves ;  for  it  is  in  trust  for  their  benefit,  and 

*  188    *  the  assignees  are  ultimately  liable  to  account  to  them  for 

the  money  received  under  the  assignment.     In  the  third 
place,  there  was  no  privity  between  the  banks  and  the  assignees, 

(a)  1  Dow,  50.  (b)  Id.  65. 

{e)  Bell.  Comm.,  5  edit.  p.  17. 
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the  instrament  being  only  an  indemnity  to  the  sureties,  in  cas6 
they  should  be  called  on  by  the  banks ;  and  fourthly,  the  assign- 
ment could  not  be  acted  on  by  the  law  of  Scotland,  but  was 
clearly  null  and  void.  As  to  the  assignment  itself,  it  is  only  an 
estimate  of  the  value  of  the  M'Lagans'  share  in  the  stock  and 
profits  of  the  company.  It  did  not  assign  what  they  could  draw 
out,  but  what  their  right  to  draw  out  money  might  sell  for.  The 
expression  is,  "  A  part  of  our  stock  belonging  to  us  to  the  extent 
of  12002.  each."  That  does  not  amount  to  such  a  delivery  in 
possession  as  the  thing  was  capable  of.  The  case  of  Bec^eam  v« 
Ferrier  (a)  is  inapplicable  to  the  present;  the  question  there 
being,  in  substance,  whether  the  person  for  whose  benefit  there 
was  a  secret  trust,  or  the  purchaser,  should  be  preferred  ?  To 
make  an  assignment  valid,  possession  should  follow  upon  it. 
That  was  not  the  case  here. 

[Lord  Brougham.  —  Suppose  I  have  a  cautioner,  can  I  assign 
stock  to  him,  and  he  be  a  trustee  for  me,  after  payment  of  the 
debt  for  which  he  is  liable  as  cautioner  ?  (5) 

He  would  be  a  mere  trustee,  and  as  such,  would  have  certain 
rights  as  between  him  and  his  principal ;  but  the  property 
of  the  principal  in  his  *  hands,  as  trustee,  would  be  liable  *  189 
to  the  debts  of  the  principal,  and  most  certainly  to  those 
due  from  him  to  the  Crown.  There  is  nothing  in  this  case,  either 
in  the  terms  of  the  instrument  or  the  conduct  of  the  parties  to 
show  that  the  property  assigned  vested  absolutely  in  the  plaintiffs 
in  error.  The  right  of  the  Crown  therefore  attached  upon  it ; 
the  judgment  of  the  Court  below  was  correct,  and  must  be 
affirmed. 

June  18,  1839. 

The  Lord  Chancellor,  after  stating  the  nature  of  the  case,  said.. 
—  The  question  on  the  writ  of  error  was,  whether  the  Crown 
was  entitled  to  the  960Z.,  as  a  debt  due  from  Spears,  Mitchell,  & 

(a)  1  Dow,  50. 
.  (6)  See  Tibbetts  Asaignee,  v.  George  (5  Ad.  &  Ell.  107  ;  2  Harr.  &  Woll. 
151);  where  A.,  in  order  to  pay  B.  a  sum  of  moneyf  had  assigned  all  his 
(A. '8)  interest  in  a  debt  due  from  C;  and  the  Court  held  that,  though  the 
debt  assigned  might  be  more  than  would  cover  B.'s  demand,  the  existence  of 
a  residuary  interest  in  it  in  A.  would  not  prevent  the  vesting  of  the  assign 
ment  in  B.,  nor  make  him  a  trustee  for  A.'s  assignees. 

[185] 


*  189  CASES  IN  THE   HOUSE  OF  L0BD8. 

Co.  to  the  M'Lagans^the  Crown  debtors ;  or,  whether  the  Spears, 
the  co-obligors,  were  entitled  to  that  sum  under  the  deed  of  the 
7th  of  April,  1814.  The  Court  of  Exchequer  decided  that  the 
Crown  was  entitled,  not  on  the  ground  of  any  invalidity  of 
the  trust  assignment,  but  because  it  was  merely  a  conditional 
and  not  an  absolute  assignment,  and  that  this  conditional  as- 
signment had  not  been  made  absolute  before  the  teste  of  the 
extent,  by  notice  and  actual  sale  under  the  provisions  of  the 
deed.  I  cannot  concur  in  this  opinion ;  the  deed  was  an  assign- 
ment of  all  that  was  due  from  Spears,  Mitchell,  &  Co.  to 
M'Lagan  &  Co.,  or  of  their  interest  in  the  stock  of  that  firm. 
The  ordinary  forms  were  regularly  complied  with,  and  no  ques- 
tion is  raised  as  to  the  validity  of  the  instrument,  and  the  1200Z. 
were  actually  transferred  in  the  books  of  the  firm  into  the  names 
of  the  assignees. 

After  that  assignment  and  transfer  in  the  books,  the  M'Lagans 

could  not  have  compelled  payment  of  the  amount  of  their  share 

of  the  stock  of  that  firm,  without  first  satisfying  the  terms  of 

the  trust-deed.     They  had  ceased  to  be  owners  of  the  full 

*  190    amount  of  *  stock,  or  creditors  in  respect  of  it,  and  had 

only  become  owners  of  so  much  as  might  remain  after 
satisfying  the  trusts  of  the  deed ;  and  this  change  in  their  rights 
had  taken  place  in  virtue  of  an  assignment  valid  by  the  law  of 
Scotland,  and  executed  two  years  before  the  extent  issued. 

The  Crown  cQuld  only  claim  what  was  the  property  of  the 
M'Lagans,  and  could  not  therefore  claim  for  more  than  those 
persons  would  themselves  have  been  entitled  to.^  It  could  not, 
consequently,  be  entitled  to  seize  what  had  two  years  before 
passed  by  a  valid  assignment  from  the  M'Lagans  to  other  per- 
sons. If  the  law  was  otherwise,  it  would  be  highly  unjust,  and 
it  would  prevent  any  dealings  with  persons  who  might  by  possi- 
bility be  debtors  to  the  Crown,  except  on  the  footing  of  passing 
an  absolute  interest.  No  assignment  of  property  in  trust  from 
such  persons  could  ever  be  supported.  The  law,  however,  is  not 
so ;  and  there  being  no  question  of  fraud  here,  the  rights  of  the 
parties,  so  long  ago  vested,  cannot  be  disturbed  under  this  extent. 
The  rule  applicable  to  cases  like  the  present  may  be  found  in 
West  on  Extents :  (a)  "  By  the  extent  the  sheriff  is  directed  to 
seize  also  all  goods  that  any  person  may  have  in  trust  for  or  to  the 
use  of  the  defendant.  But  goods  pawned  or  pledged  before  the 
teste  of  an  extent  cannot  be  taken,  because  the  pawnee  or  bailee 

(a)  P.  116.  »  See  Mitchell  v.  Winslow,  2  Story,  630. 
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has  a  special  property  in  them ;  nor,  for  the  same  reason,  goods 
demised  or  lent  to  another  for  a  term  certain,  during  the  terra. 
But  it  seems  that  goods  pawned  before  the  teste  of  the  extent 
may  be  taken  as  against  the  pawnee,  on  satisfaction  of  the  pledge^ 
or  taken  and  sold,  subject  to  the  pawnee's  right ; "  and  for 
this  last  proposition,  the  case  of  Scott  *  v.  Scholey  (a)  is  *  191 
referred  to.  And. in  the  next  paragraph  it  is  said,  that 
"  upon  extent  against  one  partner,  the  Crown  may  seize  the  goods 
and  property  pf  the  partnership ;  but  the  Crown  can  sell  only 
the  interest  of  the  partner  against  whom  the  extent  issues, 
which  is  his  share  of  the  surplus  after  payment  of  the  partner- 
ship debts ; "  and  for  this  statement  reference  is  made  to  the  case 
of  The  King  v.  Sanderson^  (J)  where  that  rule  was  expressly  laid 
down  by  the  Court  of  Exchequer,  after  time  taken  to  consider. 

In  Hie  King  v.  Lee^  (c)  the  Court  of  Exchequer  went  further, 
and  recognized  the  right  of  a  creditor  having  a  lien  on  goods,  and 
the  right  of  the  Crown  was  held  to  be  enforceable  only  subject 
to  such  lien.  There  an  extent  in  chief  had  issued  against  one 
Ogle,  a  cotton  manufacturer.  Lee  was  his  factor  in  London, 
and  at  that  time  held  the  goods  unsold,  for  the  account  of  Ogle. 
Lee  was  the  creditor  of  Ogle  for  debts  incurred  in  the  ordinary 
way  of  business,  as  factor,  and  had  besides  accepted  bills  for 
Ogle  on  the  credit  of  the  very  goods  then  in  his  hands,  and  which 
were  seized  under  the  extent.  The  Court  held,  that  under  these 
circumstances  the  factor  had  a  lien  on  such  goods  and  the  pur- 
chase-money, available  against  the  Crown.  In  the  judgment 
of  the  Court,  Lord  Chief  Baron  Richards  puts  the  case  on  the 
very  ground  I  have  now  stated  to  3^our  Lordships.  He  says,  (d) 
"The  Crown's  debtor  himself  could  not  have  compelled  the  fac-. 
tors  to  give  up  the  goods  to  him,  without  first  paying  them  what 
was  due.  Therefore,  we  think  that  the  Crown  could  not  compel 
the  factors  to  give  up  their  lien,  without  paying  them  what 
money  they  had  advanced,  on  the  *  faith  of  the  consign-  *192 
ment,  to  their  principal."  The  rule  upon  this  subject  must 
be  the  same  in  Scotland  as  in  this  country;  and,  indeed,  the 
learned  Baron  who  decided  this  case  in  the  Court  below  so  con- 
siders it.  We  have,  then,  only  to  be  satisfied  of  the  title  of  an 
assignee,  under  a  duly  intimated  assignation  according  to  the  law 
of  Scotland ;  and  that  is  fully  declared  and  admitted,  in  the  case 

(a)  8  East,  467.  (6)  1  Wightw.  51. 

(c)  6  Price,  369.  (d)  6  Price,  878. 
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of  Redfeam  v.  Somervaily  (a)  to  be  superior  to  any  latent  equity 
existing  in  another  party.  I  am,  therefore,  of  opinion  that  the 
right  of  the  plaintiffs  in  error  under  this  assignment,  and  the 
intimation,  has  been  fully  established;  and* that  the  judgment 
on  the  writ  of  error  must  be-  entered  for  them. 

Judgment  for  the  plaintifGs  in  error. 
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John  Hart  and  W.  Hodge      ........    Appellants. 

John  Frame,  Son,  &  Co Respondents. 

Attorneys  and  Law  Agents,    Professional  Duty  and  Responsibility. 

In  undertaking  a  client's  business,  an  attorney  or  agent  in  England  or  Scot- 
land undertakes  on  his  o'wn  part  for  the  existence  and  the  4.ue  employment 
of  skill  and  diligence.  Where  an  injury  is  sustained  by  his  client  in  con- 
sequence of  the  absence  of  either,  he  is  responsible  to  his  client  for  such 
injury.^ 


(a)  1  Dow,  60. 

^  See  Furves  t;.  Landell,  12  CI.  &  Fin.  01  and  note.  An  action  lies  against 
an  attorney  for  negligence  in  transacting  the  business  of  his  profession. 
Stimpsonv.  Sprague,  6  Greenl.  470 ;  Chitty  Contr.  (10th  Am.  ed.)  607,  60S, 
and  note.  If  an  attorney  disobeys  the  lawful  instructions  of  his  client,  and 
a  loss  ensues,  he  is  respotisible  for  it.  See  Gilbert  v,  Williams,  8  Mass.,  51  ; 
Smith  V.  Brewster,  7  Pick.  137,  138  ;, Adams  v.  Robinson,  1  Pick.  461,  402  ; 
Crook  ».  Hutchinson,  1  Vt.  73  ;  Fitch  w.  Scott,  3  How.  (Miss.)  314 ;  Grayton 
V.  Wilkinson,  5  Sm.  &  M.  268  ;  Dorrance  v.  Hutchinson,  22  Maine,  357  ;  Cox 
V.  Sullivan,  7  Geo.  144  ;  Holmes  i;.  Peck,  1  R.  I.  242.  If  an  attorney  under- 
takes to  collect  a  debt,  he  is  bound  to  use  all  process  necessary  to  the  object ; 
and  if  he  neglect  to  do  it,  he  is  liable  to  his  client  for  the  injury  sustained  by 
him.  Dearborn  v.  Dearborn,  15  Mass.  316  ;  Pennington  v.  Yell,  6  Eng.  212 ; 
Crooker  v,  Hutchinson,  1  Vt.  73.  In  an  action  against  an  attorney  for  negli- 
gence \fL  making  a  writ,  it  appeared  that  he  used  a  printed  form  containing 
the  common  money  counts,  with  blank  spaces  for  the  insertion  of  sums  ;  that 
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Where,  therefore,  masters  employed  an  attorney  to  take  proceedings  against 
their  apprentices  for  misconduct,  and  the  attorney  specifically  proceeded  on 
the  section  of  the  statute  which  related  to  servants  and  not  to  apprentices ; 
Held,  that  this  was  an  instance  of  such  want  of  skill  or  diligence  as  to 
render  the  attorney  liable  to  repay  to  his  clients  the  damages  and  costs 
occasioned  by  his  error.^ 

The  fact  that,  in  the  first  instance,  the  magistrates  proceeded  to  convict  on 
the  wrong  section,  furnished  no  excuse  to  the  attorney  for  founding  his 
proceedings  upon  it. 

formerly  the  word  **  hundred  "  was  printed  in  the  forms  of  writs,  but  was 
omitted  in  the  recent  forms,  one  of  whidi  he  made  use  of,  so  that  by  mistake 
he  declared  for  twelve  dollars  instead  of  twelve  hundred  dollars,  the  sum  due 
to  the  plaintiff  being  SIOOO  ;  that  property  to  the  value  of  $1200  was  attached 
on  the  writ,  but  in  consequence  of  the  mistake  the  plaintilfs  lost  the  benefit  of 
the  attachment,  and  were  unable  to  obtain  payment  of  their  demand,  the 
debtor  being  insolvent,  and  that,  at  the  same  time  when  the  attorney  made 
the  writ  for  the  plaintiffs,  he  made  another  with  a  similar  blank  form,  in 
which  he  wrote  the  word  *^  hundred  "  ;  it  was  held  that  these  facts  were  suffi- 
cient to  sustain  a  verdict  against  the  attorney  on  the  groimd  of  negligence. 
Vamum  v.  Martin,  15  Pick.  440.  Where  an  attorney  undertakes  to  coUect  a 
debt,  and  by  gross  negligence  puts  it  into  such  a  situation  as  to  embarrass 
the  creditor  in  obtaining  payment,  and  to  render  the  debt  of  less  value,  —  as 
where  the  attorney  takes  the  debtor's  note  for  the  debt  to  himself,  secured  by 
a  mortgage  contrary  to  the  creditor's  directions, — he  is  liable  to  his  employer 
in  an  action  on  the  case,  though  the  debtor  always  has  been  and  still  is  able 
to  pay  the  debt.  Wilson  v.  Coffin,  2  Cush.  316.  So  an  attorney  will  be 
liable  for  injury  done  to  his  client  by  his  negligence  in  tiie  management  of  his 
cHent's  cause  in  Court,  or  in  the  prosecution  of  his  business  generally.  Chitty 
Contr.  (10th  Am.  ed.)  609,  610 ;  Reece  v.  Rigby,  4  B.  &  Aid.  202  ;  Hawkins 
p,  Harwood,  4  £xch.  503  ;  Shaw  v,  Arden,  0  Ring.  287.  But  to  render  an 
aitoiney  thus  liable,  Hiere  must  be  lata  culpa  or  crassa  negligeniia^  —  a  gross 
default,  negligence,  or  ignorance  ;  and  if  the  attorney  has  acted  bond  fide  to 
the  best  of  his  skill,  and  with  an  ordinary  degree  of  diligence,  he  will  not  be 
responsible.  Purves  v.  Landell,  12  CI.  &  Fin.  91  ;  Russell  v.  Palmer,  2  Wils. 
325  ;  PiU  v.  Yalden,  4  Burr.  2060  :  Laidlel-  v.  EllioU,  3  B.  &  C.  738,  742  ; 
Chapman  v.  Chapman,  L.  R.  9  Eq.  276  ;  Swinfen  v.  Lord  Chelmsford,  S  H. 
&  N.  890  ;  Pennington  r.  Yell,  6  Eng.  212  ;  Lynch  v.  Commonwealth,  16 
Seig.  &  R.  368 ;  Evans  #.  Watrous,  2  Porter,  205  ;  Percy  v.  Millaudon,  20 
Martin,  68,  75  ;  Vamum  v.  Martin,  15  Pick.  440  ;  Wilson  v.  Coffin,  2  Cush. 
316,  323  ;  Holman  v.  King,  7  Met.  384  ;  Cox  v.  Sultivan,  7  Geo.  144  ;  Nesbit 
v.  LawBOB,  1  Kelly,  275  ;  Parker  v.  Rolls,  14  C.  B.  691  ;  Hobmer  C.  J.,  in 
Brackett  v.  Norton,  4  Conn.  524.  And  accordingly,  it  has  been  held,  that 
an  attorney  is  not  responsible  for  the  consequence^  of  a  mistake  in  a  point  of 
law,  upon  which  a  reasonable  doubt  might  be  entertained,  Kemp  v.  Burt,  4 
B.  &  Ad.  124  ;  or  for  a  mistake  in  a  nice  point  of  practice,  arising  on  the 
meaning  of  an  Act  of  Parliament,  Chi^man  v.  Van  Toll,  8  £1.  &  Bl.  896  ; 
or  of  a  rule  of  Court,  Laidler  v.  Elliott,  3  B.  &  C.  738  ;  per  Lord  Tenter- 
DEK  C.  J.,  in  Montrioa  v.  Jefferys,  R.  &  M.  320. 
^  See  Bulkley  v.  Wilford,  2  CI.  &  Fin.  102. 
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pay  to  each  of  the  parties,  Houston  and  Crookshanks,  25Z.  in 
name  of  damages,  axkd  also  to  pay  the  taxed  expenses  of  their 
actions.  That  the  respondents  have  accordingly  made  payment 
both  of  the  sum  of  251,  to  each  of  the  parties  above  mentioned,  in 
name  of  damages,  and  also  of  322.  1«.  4:d.^  being  the  expenses  in 
Crookshank's  case,  and  SOL  78.,  being  the  expenses  in  Houston's. 
That  this  payment  was  made  in  consequence  of  an  agreement  by 
the  parties,  that  it  ^ould  be  without  prejudice  to  the  present 
actions  of  relief,  land  the  appellants'  defences  thereto,  or  to  the 
rights  and  pleas  of  the  parties ;  all  which  should  remain  as  entire 
as  if  no  such  payment  had  been  made  and  agreed  to,  and  as  if 

the  said  sums  had  been  found  due  by  the  verdict  of  a  jury 
*197    or  a  final  judgment.     That  the  *  respondents,  at  the  same 

time  that  the  petition  against  Houston  was  prepared  by 
the  appellants,  employed  the  said  James  Campbell  to  prepare 
petitions  against  their  said  other  apprentices,  Hunter  and  Gilmour ; 
and  that  these  petitions  were  prepared  in  similar  terms,  and 
libelled  on  the  same  section  of  the  statute  with  the  petitions 
against  Houston  and  Crookshanks.  That  Mr.  Ranken,  who  was 
the  respondents'  ordinary  law  agent  in  Glasgow,  was  employed 
by  the  respondents  to  precognosce  certain  witnesses  in  the  cases 
of  Houston  and  Grookshanks,  and  was  present  at  several  of  the 
diets  of  procedure;  but  that  Mr.  Ranken's  attention  was  not 
called  to  the  terms  of  the  petitions.  That  no  objection  to  the 
petition  against  Houston,  as  founded  on  an  erroneous  section  of 
the  statute,  was  stated  by  any  of  the  agents  who  attended  on 
behalf  of  that  person.  That  the  petition  against  Houston  Vas 
prepared,  and  the  proceedings  thereon  commenced  in  August, 
188^-;  and  that,  in  the  same  month,  Houston  was  convicted  and 
imprisoned.  That  a  similar  petition  against  Grookshanks  was 
prepared  and  presented  by  the  appellants,  in  the  month  of 
November  following ;  and  that,  in  the  course  of  the  proceedings 
against  him,  the  objection  being  taken  that  an  erroneous  clause 
of  the  statute  had  been  founded  on,  and  that  the  complaint  ought 
to  have  been  laid  upon  the  first  section,  Alexander  Gumpbell, 
Esq.,  sheriff-substitute  of  Renfrewshire,  acting  as  a  justice  of  the 
peace,  deliv-ered*  to  the  clerk  of  the  peace  an  opinion  in  the 
following  terms :  **  I  am  clearly  of  opinion  the  whole  objections 
ought  to  be  repelled.  As  to  the  second  objection  (the  one 
relative  to  the  section  of  the  statute),  I  should  not  be  disposed 
to  sustain  it  at  any  rate,  considering  that  the  provisions  of  the 
third  section  are  of  general  application;  but  any  doubt  on 
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that  seore  seenu!  removed  *hj  the  subsequent  statute,  ^198 
10  Geo.  4,  e.  52,  which  has  the  effect  of  making  *'  all '  the 
I^ovisions  of  the  Act  founded  on,  applicable  to  apprentices."  In 
this  opinion  the  justice  and  his  assessor  haying  concurred,  the 
objections  were  repelled,  and  Crookshanks  being  convicted,  he 
was  sentenced  to  be  imprisoned  for  one  month.  That,  besides 
paying  the  expenses  found  due  to  Houston  and  Crookshanks  in 
the  Justiciary  Court,  and  the  other  sums  above  mentioned,  the 
respondents  incurred  and  paid  the  expenses  of  defending  them- 
selves in  the  said  actions  of  damages  at  the  instance  of  these 
parties. 

It  was  understood  that  the  respondents'  claims  against  the 
appellants,,  for  the  expenses  on  both  sides  in  the  Court  of 
Justiciary,  as  weU  as  the  expenses  of  the  proceedings  before  the 
justices,  and  the  appellants'  objections  and  defences  against  such 
claims,  weie  reserved  and  left  entirob 

The  cause  having  been  debated  before  Lord  Jeffrey,  Ordinary, 
his  Lordship  pronounced  this  interlocutor,  to  which  he  added  the 
note  subjoined  to  it:  ^^Ist  March,  1836.  The  Lord  Ordinary 
having  resumed  consideration  of  the  debate  with  the  closed 
record,  special  ease  mutually  agreed  upon  by  the  parties,  and 
whole  process,  finds  that  the  defenders  are  bound  to  relieve  the 
pursuers  of  the  damages  and  expenses  to  which  they  have  beea 
or  may  be  subjected,  in  consequence  of  the  illegal  and  incom- 
petent proceedings  which  they  instituted  and  carried  on  in  their 
names  agatost  the  apprentices  named  in  the  libel ;  the  illegality 
and  incompetency  of  the  said  proceedings  having  been  wholly 
occasioned  by  the  neg^genoe  or  want  of  professional  skill  of  the 
said  defenders,  while  acting  in  the  employment  of  the  pursuers ; 
and  repels,  the  defences,  and  decerns  accordingly:  but 
before  *  answer  as  to  the  specific  sum  for  which  decreet  *  199 
for  execution  should  pass  against  the  said  defenders, 
appoints  the  cause  to  be  enrolled,  that  the  parties  may  be  farther 
heard." — **  iVbte.  The  grounds  of  this  judgment  are  substantially 
the  same  as  explained  in  a  note  to  an  interlocutor  of  this  date,  in 
the  action  by  the  same  parties  gainst  James  Campbell.  The 
only  difference  between  the  cases  is,  that  Campbell  says  he 
deliberately  considered  the  statutes,  and  came  to  the  conclusion 
on  which  he  acted,  after  using  all  possible  diligence  to  be  right ; 
while  the  present  defenders  say  they  did  not  deliberate  at  all ; 
but  having  been  employed  after  Campbell's  petition  had  Keen 
received  and  acted  upon,  merely  followed  tiiat  precedent,  and 
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on  the  same  section.  The  fact  that  they  did  so  completely 
excuses  them  from  liability.  If  they  were  in  error,  they  adopted 
a  communis  error^  which  must  protect  them ;  and,  at  all  events, 
they  have  the  justification  of  not  having  gone  out  of  the  beaten 
course.  Now,  that  was  a  ground  which  was  stated  in  this  House, 
in  the  recent  case  of  Stephenson  v.  Rotoand^  (a)  to  be  a  justifica- 
tion for  a  particular  cdurse  of  proceeding.  There  a  solicitor,  who  • 
had  been  employed  to  take  certain  securities  for  his  clients,  left 
them  unprotected  against  liability,  because  he  took  insufficient 
securities.  In  giving  the  judgment  of  the  House  in  that  case,  in 
which  all  the  previous  authorities  were  fuUy  considered,  Lord 
Lyndhurst,  then  Lord  Chancellor,  said :  (5)  "  It  has  been  argued 
that  it  was  hard  on  Mr.  Stephenson,  that  he  should  be  held 
responsible  for  a  mistake  on  a  nice  and  delicate  point  of  law. 
But  the  distinction  is  this :  a  solicitor  is  not  liable  for  a  mistake 
in  a  nice  and  difficult  point  of  law,  for  to  such  mistakes 

*  203    *  all  lawyers  must  be  liable  ;  and  if  the  question  had  been 

merely  one  of  that  description,  I  should  say  that  Mr. 
Stephenson  was  not  responsible.  But  here  he  thought  proper  to 
depart  from  the  ordinary  mode  of  preparing  heritable  securities; 
and  in  so  doing,  he  must  be  considered  as  undertaking  to  do  what 
was  necessary  to  render  the  mode  which  he  adopted  effectual 
for  its  purpose  ;  and  if,  whether  from  ignorance  or  inadver- 
tence, he  failed  to  do  so,  he  must  be  held  responsible  for  the 
consequences.  On  this  ground,  I  consider  Mr.  Stephenson  bound 
to  make  good  the  loss  arising  in  this  case."  In  the  present 
instance,  there  is  no  pretence  for  saying  that  the  appellants 
departed  from  the  ordinary  mode.  So  that  that  case,  which  will 
be  cited  on  the  other  side,  is  either  not  applicable  to  the  present, 
or  it  shows  that,  as  the  appellants  did  not  depart  from  the  ^'  ordi- 
nary mode  "  of  proceeding,  they  are  free  from  liability.  If  the 
question  was  a  doubtful  question  of  law,  all  the  authorities 
agree  that  no  liability  arises.  That  it  was  doubtful  here,  is 
proved  by  the  fact  that  the  magistrates,  whom  the  law  presumes  • 
to  be  skilful  persons,  deemed  their  authority  to  be  well  founded 
on  the  third  section,  and  acted  on  it.  If  they  put  the  same  con- 
struction on  the  Act  that  the  appellants  did,  the  doing  so  by  the 
appellants  cannot  be  considered  an  act  of  gross  negligence ;  and 
except  for  gross  negligence,  or  the  unskilful  adoption  of  a  new 
mode  of  proceeding,  they  cannot  be  held  liable. 

(a)  2  Dow  &  C.  104.  (b)  2  Dow  &  C.  119. 
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Jhr.  Lushington^  for  the  respondents. — The  interlocutors  must 
be  sustained.     The  case  is  one  of  gross  negligence ;  and  it  can- 
not be,  and  indeed  is  not,  disputed  that  a  man  is  answerable  for 
that.     The  words  of  the  statute  are  so  plain,  that  had  the 
appellants  *  read  them  before  taking  proceedings,  it  is    *  204 
almost  impossible  to  conceive  that  they  would  have  made 
the  mistake.     It  is  clear  that  the  third  section  of  the  statute  does 
not  apply  to  the  case  which  they  had  before  them,  yet  the  com- 
plaint was  altogether  put  by  them  upon  that  section.     It  is  true 
that  the  justices  of  the  peace  made  the  same  mistake  as  the  appel- 
lants, and  acted  upon  the  wrong  section  of  the  statute,  and  that 
in  the  first  instance  the  sheriff  substitute  fell  into  the  same  error ; 
but  that  circumstance  does  not  excuse  the  appellants,  for  they 
are  professional  men,  whose  duty  it  was  to  be  well-informed  on 
the  subject,  and  so  to  conduct  their  client's  business  as  not  to 
expose  that  client  to  any  risk  (a).     The  case  of  Stephenson  v. 
Rowaiid  (V)  ifi  said  not  to  apply  to  the  present  case,  because  there 
the  law  agent  had  adopted  a  practice  which  was  not  the  ordinary 
one.     It  is  not  necessary  to  contend  that  that  case  is  on  all  fours 
with  the  present,  but  it  is  sufficient  to  contend  that  the  principle 
laid  down  in  that  case  must  govern  that  which  is  now  under  dis^ 
cussion.     The  case  there  was  one  in  which  the  solicitor  had  been 
Ignorant  or  negligent  of  a  matter  which  was  properly  considered 
as  one  of  the  ordinary  mattery  of  his  profession.     It  is  true  that 
Lord  Lyndhurst  there  says,  (c)  that ''  a  solicitor  is  not  liable  for 
mistake  in  a  nice  and  difficult  point  of  law,  for  to  such  mistakes 
aU  lawyers  must  be  liable;"  but  his  Lordship  held,  and  this 
House  adopted  tbe  holding,  that  a  solicitor  was  liable  to  make 
good  any  loss  occasioned  by  his  neglect  of  one  of  the  ordinary 
matters  of  his  profession.     The*  proceeding  in  this  case  clearly 
comes  within  that  description.  The  form  of  security  in  that 
case  was  a  good  form  in  the  *  opinion  of  several  learned    *  205 
persons;  but  it  being  afterwards  found  to  be. insufficient, 
this  House  held  the  solicitor  liable,  on  the  ground  that  in  drawing 
it  in  that  form  he  had  departed  from  the  usual  course.     In  like 
manner  here  the  appellants  departed  from  the  usual  course. 
They  might  have  referred  in  general  terms  to  the  statute,  and 
then  the  magistrates  would  have  had  the  whole  of  the  provisions 
of  the  statute  before  them,  and  could  have  decided  as  they 

(a)  See  Bulkeley  v.  Wilford,  ante,  vol.  ii.  p.  10. 
(6)  2  Dow  &  C.  104  ;  4  Wils.  &  Shaw,  182. 
(c)  2  Dow  &  C.  119. 
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pleased.  The  respondents  would  then  have  been  exempted  from 
liability,  whatever  might  afterwards  have  occurred.  From  not 
having  adopted  that  course,  the  appellants  rendered  their  clients, 
the  respondents,  liable  in  damages,  and  must  now  make  good  the 
loss  which  their  departure  from  the  ordinary  rule  of  proceeding 
has  occasioned. 

June  18,  1839. 

The  Lord  Chancellor,  after  stating  the  nature  of  the  case, 
said.  —  The  parties  agreed  upon  a  special  case,  and  on  the  facts, 
therefore,  there  is  no  question.  The  emplojrment  of  the  appel- 
lants by  the  respondents  is  assumed  in  the  special  case,  and  it  is 
also  assumed  that  their  instructions  were  generally  to  prepar© 
petitions  to  the  justices  of  the  peace  against  the  two  apprentices 
Houston  and  Crookshanks;  at  least  no  special  instructions  are 
stated.  These  two  apprentices,  and  a  third  named  Hunter,  who 
was  likewise  convicted,  appealed  against  the  convictions,  and  the 
appellants  acted  for  the  respondents  in  maintaining  the  legality 
of  the  convictions.  The  conviction  in  the  case  of  Hunter  being 
the  first  investigated,  was  quashed,  and  he  was  consequently  lib- 
erated. No  further  opposition  -was  offered  to  the  proceedings 
instituted  by  Houston  and  Crookshanks,  and  they  were  also  set 

at  liberty.  The  apprentices  having  subsequently  brought 
*  206    their  actions  *  for  false  imprisonment,  the  respondents 

(with  the  general  concurrence  of  the  appellants)  settled 
those  actions  by  paying  25L  to  each,  besides  their  costs.  This 
agreement  was  not  to  prejudice  the  present  action,  but  was  by 
consent  to  be  considered  as  if  damages  to  the  same  amount  had 
been  awarded  by  the  verdict  of  a  juiy.  No  objection  was  taken 
to  the  form  of  the  proceedings  iiT  Hoiiston^s  Case^  when  that  case 
was  before  the  justices,  but  there  was  in  Crookshanks^  and  the 
objection  was  overruled.  Although  these  proceedings  cannot  be 
held  to  be  absolutely  conclusive  as  to  the  illegality  of  the  impris- 
onment, yet  I  think  it  is  diflBcult,  in  the  face  of  these  admissions, 
for  the  appellants  to  contend  that  the  convictions  were  legal,  and 
consequently  that  the  adjudication  of  their  illegality  and  the 
order  for  the  discharge  of  the  apprentices  were  not  well  founded. 
They  admit  that  it  was  by  their  own  consent,  and  with  the  advice 
of  their  agent,  that  no  opposition  was  made  to  the  adjudication 
and  the  consequent  order  for  their  discharge:  There  is,  I  think, 
no  doubt  of  the  illegality  of  the  proceedings  against  the  appren- 
tices. The  question,  therefore,  is  reduced  to  this  —  was  there 
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Boch  a  degree  of  negligence  or  ignorance  on  the  part  of  the  apel- 
lants,  in  conducting  the  case  against  the  apprentices,  as  to  subject 
them  to  the  liability  of  indemnifying  their  employers  against  the 
injury  which  has  arisen  from  it  ?     Their  instructions  were  general, 
to  prepuare  petitions  to  the  justices  of  the  peace  against  the  appren- 
tices, for  having  deserted  their  work,  and  for  otherwise  miscon- 
ducting themselves.     It  is,  I  think,  quite  needless  to  inquire 
what  course  the  appellants,  acting  on  these  instructions,  ought  to 
have  adopted  if  any  serious  difficulty  existed  as  to  the  construc- 
tion of  the  Act  4th  Geo.  4,  c.  84,  because  the  most  recent 
statute  was  *  naturally  the  authority  to  resort  to.     It  has    *  207 
been,  however,  well  observed,  that  had  the  construction 
been  thought  doubtful,  all  danger  of  error  might  have   been 
avoided  by  referring  to  the  statute  generally,  without  specifying 
the  particular  section.     But  I  cannot  discover  any  ambiguity  or 
doubt  as  to  the  construction  of  the  Act ;  it  recites  the  20th  Geo. 
2,  c.  19 ;  the  6th  Geo.  3,  c.  26,  and  the  4th  Geo.  4,  c.  29.     In  the 
first  of  these  statutes,  the  distinction  between  servants  and  appren- 
tices is  very  intelligibly  marked.     The  title  of  6th  Geo.  8,  c.  25,  is 
**  An  Act  for  better  regulating  Apprentices  and  persons  working 
under  contract."    And  the  6th  Geo.  3,  c.  25,  extends  the  provision 
of  the  two  former  Acts  to  apprentices  upon  whose  binding  out  no 
larger  sum  than  251.  had  been  or  should  be  paid.     The  4th  Geo. 
4,  c.  34,  reciting  this  Act,  in  which  this  distinction  is  so  plainly 
marked,  maintains  throughout  the  same  distinction,  in  the  clear- 
est possible  terms.     The  first  section  provides  for  complaints  by  a 
master  or  mistress  against  any  apprentice  within  the  meaning  of 
the  said  recitetd  Act.     The  second  section  also. relates  to  appren- 
tices, giving  to  them  a  summaiy  remedy  for  their  wages  not 
exceeding  lOL    The  third  sectioh  takes  up  the  case  of  servants 
working  under  contract,  and  describes  them  in  this  way :  ''  That 
if  any  servant  in  husbandry,  or  any  artificer,  calico-printer,"  and 
then  it  enumerates  a  great  variety  of  other  trades,  "  or  other  per- 
son, shall  contract  with  any  person  or  persons  whomsoever,  to 
serve  him,  her,  or  them,  for  any  time  or  times  whatsoever,  or  in 
any  other  manner,"  and  then  it  gives  summary  jurisdiction  to  the 
magistrates  to  punish  such  servants  breaking  such  contract,  or 
being  guilty  of  any  misconduct  in  the  execution  thereof. 
The  fourth  section,  providing  a  remedy  for  wages  *  unpaid,    *  208 
when  the  party  to  pay  is  absent,  applies  to  both  classes ; 
and,  therefore,  ih  describing  the  parties  to  be  paid,  it  repeats  the 
description  in  the  third  section,  but  adds  to  it,  "  and  apprentices ; " 
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and  in  describing  the  parties  liable  to  pay,  it  describes  them  as 
*'  masters  and  mistresses,  or  employers,"  the  first  evidently  apply- 
ing to  the  master  of  apprentices,  and  the  latter  to  the  employer 
of  servants.  The  appellants,  however,  receiving  instructions  to 
proceed  against  two  apprentices,  wholly  neglected  the  first  section, 
and  founded  the  petition  exclusively  upon  the  third  section,  which 
they  set  out  in  the  petition ;  and  then  stating  the  indentures  of 
apprenticeship,  and  that  the  apprentice  had  absented  himself,  and 
had  neglected  his  service  and  duty  as  an  apprentice  and  servant 
as  aforesaid,  they  concluded  by  averring  that  he  had  contravened 
the  statute  before  recited.  They,  therefore,  relied  on  the  third 
section,  which  does  not  relate  to  apprentices  at  all.  From  this 
error,  in  founding  the  petition  upon  the  third  section  instead  of 
the  first,  the  whole  evil  has  arisen ;  and,  as  I  before  observed,  the 
appellants  cannot  now  dispute  that  such  evil  has  been  the  neces- 
sary legal  consequence  of  such  error,  and  that  the  respondents 
have  been  thereby  exposed  to  the  damages  and  expenses,  which 
they  have  paid  to  the  apprentices.  Looking,  therefore,  to  the  case 
against  the  apprentices,  which  the  respondents  were  instructed 
to  conduct,  and  to  the  Act  under  which  they  proceeded,  it  does 
appear  to  me  to  be  a  case  of  very  great  negligence  ;  which  term  I 
deem  more  applicable  than  ignorance,  the  appellants'  case  being, 
that  they  were  led  into  the  error  by  following  the  example  of  an- 
other professional  agent  of  the  respondents,  who  had  adopted  the 
same  course,  and  thereby  involved  his  employers  in  the 
*  209  *  same  difficulty,  and  exposed  himself  to  the  same  responsi- 
bility. It  is  obvious  that  this  can  be  no  defence.  It  was 
the  duty  of  the  appellants  to  look  with  their  own  eyes,  and  judge 
with  their  own  understandings ;  and  if,  instead  of  doing  so,  they 
have  blindly  followed  the  erroneous  course  taken  by  another 
agent,  they  cannot  complain  of  being  made  responsible  for  the 
consequences  of  the  error  into  which  this  false  guide  led  them. 
Their  employers  had  a  right  to  their  diligence,  their  knowledge, 
and  their  skill;  and  whether  they  had  not  so  much  of  these 
qualities  as  they  were  bound  to  have,  or  having  them,  neglected 
to  employ  them,  the  law  properly  makes  them  liable  for  the  loss 
which  has  accrued  to  their  employers.  Another  ground  of  defence 
is,  that  the  point  having  been  raised  in  the  case  of  Crookshank, 
the  justice  who  heard  the  point  argued  was  of  opinion  that  the 
third  section  was  the  one  applicable  to  the  case.  This  circum- 
stance, if  there  had  been  any  real  doubt  upon  the  construction  of 
the  Act,  might  possibly  have  induced  the  Court  to  consider 
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whether  there  was  su£Scient  opening  for  the  adopted  construction 
to  operate  as  an  e^use  for  the  appellants  ;  but  the  case  appears 
to  me  to  be  too  clear  for  any  such  construction.     Besides,  as  was 
observed  by  some  of  the  Judges  below,  the  cause  of  action  by  the 
apprentices  had  already  arisen,  as  they  had  been  apprehended 
and  were  then  in  custody.     I  cannot,  however,  but  express  my 
surprise  at  the  opinion  imputed  to  the  sheriff  substitute,  that  the 
10  Geo.  4,  c.  52,  has  the  effect  of  making  all  the  provisions  of 
the  Act  referred  to  applicable  to  apprentices  ;  whereas  the  obvi- 
ous intention  and  construction  of  the  Act  is  only  to  extend  the 
provisions  of  the  4  Geo.  4,  c.  34,  to  persons  engaged  in  cer- 
tain other  descriptions  of  business,  as  if  *  such  other  descrip-    *  210 
tions  of  business  had  been  particularly  mentioned  in  it, 
leaving  the  distinction  untouched,  between  such  of  those  provi- 
sions as  related  to  apprentices,  and  such  as  related  to  servants, 
and,  reddendo  singula  aingviis^  applying  the  separate  provisions, 
as  to  apprentices  and  as  to  servants,  to  apprentices  and  servants  in 
the  additional  descriptions  of  trades.     Professional  men,  possessed 
of  a  reasonable  portion  of  information  and  skill,  according  to  the 
duties  they  undertake  to  perform,  and  exercising  what  they  so 
possessed  with  reasonable  care  and  diligence  in  the  affairs  of  their 
employers,  certainly  ought  not  to  be  held  liable  for  errors  in  judg- 
ment, whether  in  matters  of  law   or  discretion.     Every  case, 
therefore,  ought  to  depend  upon  its  own  peculiar  circumstances ; 
and  when  an  injury  has  been  sustained  which  could  not  have 
arisen  except  from  the  want  of  such  reasonable  skill  and  dili- 
gence, or  the  absence  of  the  employment  of  either  on  the  part  of 
the  attorney,  the   law  holds  him  liable.     In  undertaking  the 
client's  business,  he  undertakes  for  the  existence  and  for  the  due 
employment  of  these  qualities,  and  receives  the  price  of  them. 
Such  is  the  principle  of  the  law  of  England,  and  that  of  Scotland 
does  not  vary  from  it.     I  think  this  case  clearly  within  the  prin- 
ciple.    I  must  observe,  that  it  is  one  in  which  your  Lordships 
would  not  be  disposed  to  disturb  the  judgment  of  the  Court 
below,  without  a  clear  case  of  miscarriage  in  that  Court. 

There  is  no  principle  of  law  in  dispute  here.  The  only 'ques- 
tion is,  as  to  its  application  to  the  facts  of  the  case ;  that  is  to  say, 
the  amount  of  information  and  skill  and  care  to  be  expected  from 
a  particular  class  of  professional  men  in  Scotland,  —  a  subject 
upon  which  the  Judges  of  the  Court  of  Session  have  much  better 
means  of  information  than  your  Lordships  can  possibly 
*  possess.    If  there  was  any  doubt  upon  this  point  in  the    *  211 
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present  case,  your  Lordships  would,  of  course,  be  disposed  to 
give  great  weight  to  the  opinion  of  the  Judges  of  the  Court  of 
Session ;  but  that  is  not  the  ground  upon  which  the  advice  I 
shall  give  your  Lordships  is  founded,  being  of  opinion  that  there 
was  clearly  a  want  of  that  reasonable  degree  —  if  not  of  informa- 
tion and  skill  —  at  least,  of  care  and  diligence,  which  is  required 
to  save  professional  men  from  the  liability  to  indemnify  their 
employers  against  the  consequences  of  any  error  they  may  com- 
mit. It  is  much  to  be  regretted  that  the  appellants  did  not  see 
their  liability,  and  discharge  the  obligation  which  they  had  fairly 
incurred,  when  that  might  have  been  done  at  the  trifling  expense 
of  the  two  sums  of  25Z.,  which  the  apprentices  have  received. 
Heavy  expenses  have  since  been  incurred  in  the  Court  below, 
which  have  been  necessarily  added  to  the  charge  upon  the  appel- 
lants, and  to  which  I  am  now  compelled  to  advise  your  Lordships 
to  add  the  costs  of  this  appeal.  I  therefore  move  your  Lordships 
that  the  interlocutors  appealed  from  be  affirmed  with  costs. 

See  the  order.  Lords'  journals  for  1889,  p.  898. 
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MACRAE  V.  HYNDMAN. 

1838. 

James  Charles  Macrae Appellant. 

Maria  Htndman  or  Macrae Respondent. 

Outlawry,     Trust. 

A  sentence  of  ontlawry,  upon  flight  from  a  charge  of  felony,  does  not  inca- 
pacitate the  outlaw  from  directing,  according  to  the  terms  of  a  previously 
executed  trust-deed,  the  trustees  in  what  mode  they  shall  carry  th0  trust 
into  effect. 

March  19,  20,  1838.    June  27,  1839. 
The  pursuer  in  the  Court  below,  the  appellant  in  this  House, 
instituted  a  suit  in  the  Court  of  Session  for  the  purpose  of  reducing 
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certain  deeds  made  by  his  father  under  the  following  circum- 
stances. 

The  pursuer  and  defender  were  the  only  lawful  son  and  daugh- 
ter bom  of  the  marriage  betwixt  James  Macrae,  Esq.,  for  some 
time  proprietor  of  the  estate  of  Holmains,  &c.,  and  the  deceased 
Maria  Cecilia  Le  Maistre  Macrae.  The  pursuer  was  born  in  Lon* 
don,  on  the  2d  of  January,  1791. 

The  pursuer's  father,  on  the  18th  April,  1790,  fought  a  duel 
in  the  neighbourhood  of  the  city  of  Edinburgh,  with  Sir  George 
Ramsay,  of  Banff,  baronet,  then  residing  in  St.  Andrew  Square, 
Edinburgh;  who  was  shot  by  Mr.  Macrae,  and  died  in  conse- 
quence on  the  16th  day  of  that  month. 

*  Mr.  Macrae  was  immediately  afterwards  pursued  for    *  213 
the  offence  and  crime  of  murder,  on  criminal  letters  at  the 
instance  of  the  widow  and  brother  of  the  deceased,  with  the  con- 
currence of  the  then  Lord  Advocate. 

Mr.  Macrae  was  edictally  cited  on  the  26th  May,  1790,  upon 
the  authority  of  these  criminal  letters,  to  appear  before  the  Judges 
of  the  High  Court  of  Justiciary,  and  there  stand  his  trial  for  the 
gaid  crime  of  murder,  upon  the  26th  July,  1790 ;  but  before  that 
day  arrived,  Mr.  Macrae  absconded,  and  fled  from  Great  Britain 
to  France. 

Sentence  of  outlawry  was  then  pronounced  against  him. 

This  sentence  of  outlawry  and  fugitation  was,  on  the  27th  July, 
1790,  the  day  after  it  was  pronounced,  foDowed  up  by  letters  of 
denunciation  at  the  instance  of  both  the  public  and  private  prose- 
cutors, and  these  letters  of  denunciation  were  duly  and  lawfully 
executed  against  Mr.  Macrae,  on  the  28th  JiQy,  1790,  and  record- 
ed the  next  day. 

In  the  mean  time,  Mr.  Macrae,  upon  the  8th  May,  1790,  at  the 
Hotel  de  la  Dauphine,  in  the  city  of  Paris,  executed  an  absolute 
conveyance  of  his  estate  of  Holmains,  purporting  to  be  made  for 
good  and  lawful  considerations,  to  and  in  favour  of  the  Right 
Honourable  James,  Earl  of  Glencaim,  and  Alexander  Young, 
clerk  to  the  signet,  and  the  survivor  of  them,  and  their  heirs  and 
assignees,  heritably  and  irredeemably,  for  the  use  and  behoof  of 
Mr.  Macrae,  the  truster,  and  his  heirs.  This  disposition  was 
recorded  14th  November,  1792. 

Mr.  Young,  as  the  survivor  of  the  said  two  disponees,  on  the 
10th  April,  1793,  executed  a  subsequent  conveyance  (which 
is  recorded  14th  November,  ♦1793,)  whereby,  for  the    *214 
causes  therein  specified,  he  conveyed  the  estate  of  Hoi- 
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mains,  therein  described  as  formeriy  belonging  to  Mr.  Macrae, 
the  pursuer's  father,  to  and  in  favour  of  Charles  Duncombe,  Esq., 
of  Duncombe  Park,  in  the  county  of  York,  Roger  Pettiward, 
Esq.,  of  St.  James'  Street,  Westminster,  and  John  Gustavus  Le 
Maistre,  Esq.,  of  Lincoln's  Inn,  in  the  county  of  Middlesex,  bar- 
rister-at-law,  their  survivors  and  assignees.  That  conveyance 
was  also  unqualified ;  but,  on  the  15th  June,  22d  and  29th  August, 
and  30th  September,  1793,  with  the  consent  of  Mr.  Macrae  and 
his  wife  (the  aforesaid  Maria  Cecilia  Le  Maistre  or  Macrae), 
these  three  persons  granted  a  declaration  of  trust  and  obligation 
(recorded  14th  November,  1793)  to  denude  of  the  said  trust  the 
said  trustees,  whenever  required  by  Mr.  Macrae,  or  by  his  heirs 
or  disponees,  and  to  reconvey  the  said  lands  and  estate  to  him, 
or  to  any  person  or  persons  having  right  from  him  to  the  same. 
The  trust  also  declared,  that  it  was  vested  in  the  trustees  only 
for  the  use  and  behoof  of  the  said  Mr.  Macrae  and  his  heirs  and 
disponees,  and  for  the  proper  support  and  maintenance  of  his 
wife  and  family,  but  in  no  shape  for  the  use  and  behoof  of  the 
trustees  or  any  of  them.  Some  years  after  the  date  of  that  decla- 
ration of  trust  and  obligation  to  denude,  the  trustees,  by  disposi- 
tion of  these  dates,  viz.,  30th  and  31st*  January,  and  3d  February, 
1797,  conveyed  the  estate  to  and  in  favour  of  the  pursuer  and 
his  mother,  Mrs.  Maria  Cecilia  Le  Maistre  or  Macrae,  and  his 
heirs  and  assignees  whomsoever  ;  whom  failing,  to  and  in  favour 
of  the  said  Mrs.  Maria  Cecilia  Le  Maistre  or  Macrae,  and  her 
heirs  and  assignees  whomsoever,  heritably  and  irredeemably.  A 
real  burden  was  also  created  by  the  same  deed  in  favour 

♦  215    of  Miss  Flora  *  Omont,  who  then  resided  with  Mr.  Macrae, 

of  an  annuity  of  SOL  sterling.  This  deed  contains  the 
usual  clauses,  and  one  dispensing  with  delivery,  and  a  power  to 
the  said  trustees,  and  the  survivors  or  survivor  ©f  them,  to  revoke 
or  alter  the  same,  upon  proper  onerous  causes  and  considerations. 
This  deed  was  duly  ratified  by  Mr.  Macrae  on  the  17th  of  Feb- 
ruary, 1797,  and,  along  with  the  ratification,  was  recorded  in  the 
books  of  Council  and  Session  the  6th  March,  1798. 

Of  the  same  date,  Mr.  Macrae  likewise  executed  a  disposition 
and  assignation  of  the  estate  of  Holmains  to  and  in  favour  of 
the  pursuer ;  whom  failing,  to  and  in  favour  of  the  said  Maria 
Cecilia  Le  Maistre  or  Macrae,  and  their  her  and  assignees  whom- 
soever, heritably  and  irredeemably.  This  last  conveyance,  along 
with  other  clauses,  .contains  a  power  to  revoke  or  alter,  as  Mr. 
Macrae  shoiQd  think  fit,  a  clause  dispensing  with  delivery,  &c. 
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That  deed  was  also  recorded  in  the  books  of  Council  and  Session 
on  6th  March,  1798. 

Subsequent  to  the  date  of  these  dispositions,  the  defender,  now 
Mrs.  Hyndman,  was  bom ;  and  the  trustees,  by  disposition  under 
reversion,  dated  the  2d  and  6th  February,  1805,  conve3"ed  to  her 
certain  parts  and  portions  of  the  estate  of  Holmains,  redeemable 
by  payment  being  made  to  her,  in  case  she  should  survive  her 
father,  of  the  sum  of  5000Z.  sterling,  payable  to  her  at  the  first 
term  of  Whit-Sunday  or  Martinmas  after  his  death ;  and  wliich 
sum  of  5000Z.  sterling,  by  a  subsequent  mandate  granted  to  the 
trustees  by  her  father,  was  declared  to  be  in  full  of  all  that  she 
could  claim  or  demand  by  and  through  the  contract  of  marriage 
betwixt  her  parents,  after  her  father's  death.  This  disposition 
was  afterwards  ratified  and  confirmed  by  Mr.  Macrae. 

*  On  the  6th  May,  1807,  Mr.  Macrae,  the  pursuer's  father,  *  216 
granted  a  formal  mandate  to  the  trustees,  proceeding  on  the 
narrative  of  the  foresaid  disposition  granted  by  them  to  the  pur- 
suer and  his  mother  jointly,  and  to  his  heii*s  and  assignees,  and 
also  the  subsequent  disposition  and  assignation  granted  to  the 
pursuer  as  an  individual ;  whom  failing,  to  his  mother,  and  her 
heirs  and  assignees  whomsoever,  by  his  father ;  whereby,  as  speci- 
fied in  that  mandate,  for  the  more  effectually  accomplishing  the 
purpose  of  these  two  several  deeds,  and  for  other  onerous  and 
good  causes  and  considerations,  he  desired,  authorized,  directed, 
and  appointed  the  said  trustees,  and  the  survivors  and  survivor 
of  them,  not  only  to  alter  and  revoke  the  destination  contained 
in  said  two  several  dispositions  of  the  estate  of  Holmains,  but 
also  with  all  convenient  speed  to  execute  and  deliver  a  regular 
disposition  and  deed  of  entail,  agreeable  to  the  laws  of  Scotland 
with  regard  to  entails,  and  containing  all  usual  and  necessary 
clauses  for  giving  and  disponing  in  strict  entail  the  said  estate  of 
Holmains,  to  and  in  favour  of  the  pursuer,  his  only  son,  and  the 
heirs  whomsoever  of  his  body ;  whom  failing,  the  said  Maria  Le 
Maistre  Macrae,  his  only  daughter,  and  the  heirs  whomsoever  of 
her  body ;  whom  failing,  to  any  person  or  persons  to  be  named 
by  the  said  Mr.  Macrae,  in  any  nomination  or  other  writ  to  be 
executed  by  him  at  any  time  during  his  life ;  and  failing  of  such 
nomination,  or  of  the  persons  so  to  be  named,  to  the  nearest  heirs 
and  assignees  whatsoever  of  the  said  Mr.  Macrae. 

In  consequence  of  these  directions,  the  trustees  executed  a 
strict  entail  of.  the  estate  of  Holmains  in  favour  of  the  pursuer 
and  his  sister,  and  of  the  substitutions  already  stated,  under  cer- 
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tain  burdens,  which  are  specified  in  the  said  deed ;  and  on 

*  217    the  18th  of  May,  1809,  *  the  trustees,  during  the  minority 

of  the  pursuer,  passed  a  base  infeftment  on  the  said  deed 
of  entail,  which  was  recorded  in  the  particular  register  of  sasines 
at  Dumfries,  16th  June  same  year. 

In  terms  of  the  deed  of  entail,  the  trustees  continued  in  pos- 
session of  the  estate  of  Holmains  until  Martinmas,  1819,  which 
was  the  last  term  immediately  preceding  Mr.  Macrae's  death, 
who  died  on  the  16th  January,  1820 ;  and  the  deed  of  entail 
was,  upon  23d  May,  1820,  recorded  in  the  register  of  tailzies,  in 
virtue  of  a  petition  presented  to  the  Court  by  the  trustees. 

The  pursuer  sought  to  reduce  the  deeds,  on  the  ground  that  it 
was  not  competent  to  a  person  outlawed  to  execute  such  deeds ; 
and  the  case  was  heard  before  the  majority  of  the  Court  of  Ses- 
sion, by  whom  an  interlocutor  was  finally  pronounced  dismissing 
the  suit  and  refusing  the  reduction  of  the  deeds.  Against  that 
interlocutor  the  present  appeal  was  brought  to  this  House. 

March  10,  20. 

Sir  W.  Follett^  for  the  appellant.  —  This  is  a  question  on  the 
effect  of  a  notice.  Mr.  Macrae,  the  father  of  the  appellant, 
fought  a  duel,  in  which  he  killed  Sir  G.  Ramsay.  He  was  cited 
edictally  to  appear  on  the  26th  July,  1790,  before  the  Court  at 
Edinburgh,  and  tal^e  his  trial.  He  did  not  appear,  and  sentence 
of  outlawry  and  fugitation  was  passed  upon  him,  and  the  next 
day  letters  of  denunciation  against  him  were  recorded,  and  on 
the  29th  of  July  a  complete  judgment  of  outlawry  was  given 
against  him.  He  remained  abroad  all  his  life,  and  died  some 
time  in  the  year  1820,  no  reversal  of  the  outiawry  having  taken 
place.  On  the  8th  of  May,  1790,  which  was  after  the  duel,  but 
before  the  outlawry,  he  executed  an  absolute  conveyance 

*  218    *  of  his  estate  of  Holmains  by  deed.     This  deed,  though 

it  did  not  appear  on  the  face  of  it  to  be  a  trust-deed,  yet 
was  so  admitted  in  the  Court  below ;  the  object,  no  doubt,  being 
to  get  rid  of  the  forfeiture.  It  is  a  trust-^eed,  so  that  the  parties 
entitled  at  his  death  might  compel  a  conveyance  of  the  estate  to 
them.  On  the  10th  of  April,  1793,  the  surviving  trustee,  Alex- 
ander Young,  executed  a  conveyance  of  his  title  in  favour  of  the 
other  trustees.  On  the  7th  and  10th  of  March,  1809,  a  strict 
entail  was  executed  in  favour  of  the  sister  of  the  pursuer,  who 
had  been  born  in  the  mean  time.  The  appellant  here  is  the 
eldest  son  of  Mr.  Macrae,  and  is  entitled  to  take  this  estate  with- 
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out  the  fetters  of  the  entail  thus  created.     He  contends  that  the 
entail  executed  under  these  circumstances  is  not  good.     The 
question  is,  whether  an  outlaw  has  a  right  to  do  any  act  which 
can  afifect  the  interests  of  third  parties,  or  whether  an  outlawry 
is  not  so  completely  a  civil  death  as  to  render  invalid  any  dis- 
position of  the  lands  afterwards  made  by  the  person  outlawed. 
The  Judges  in  the  Court  below  (a)  were  of  opinion  that,  as  Mr. 
Macrae  had  parted  with  the  deed  in  May,  1790,  before  the  out- 
lawry took  place,  the  subsequent  conveyance  by  the  trustees 
appointed  under  that  deed  was  good.     This  opinion  was  clearly 
erroneous.     The  outlawry  had  a  retrospective  effect.     Yet  so  far 
were  the  Judges  of  the  Court  below  from  admitting  the  effect 
of  the  outlawry,  that  some  of  them  laid  it  down  that  there  was 
Dothing  to  prevent  the  outlaw  from  disposing  of  the  estate  ;  that 
though  he  forfeited  the  estate  to  his  immediate  superior,  and 
could  not  appear  in  a  Court  of  justice  either  as  a  party  or  a 
witness ;  that  though  he  was  declared  to  be  out  of  the 
protection  *  of  the  law,  so  that  according  to  the  doctrine    *  219 
of  ancient  times,  he  might  have  been  killed  with  impunity, 
still  that,  as  among  the  consequences  of  an  outlawry  stated  in 
the  books,  they  could  not  find  it  declared  that  he  had  lost  the 
power  of  making  a  disposition  of  his  interest  in  land,  they  held 
him  entitled  to  execute  this  deed.     This  holding  was  altogether 
erroneous.     The  warrant  or  mandate  from  Mr.  Macrae,  dated  in 
May,  1807,  is  that  upon  which  the  trustees  proceeded ;  but  it  is 
clearly  an  invalid  instrument,  as  at  that  moment  the  outlaw  had 
lost  all  right  whatever  over  the  property.     There  is  a  great  dis- 
tinction between  outlawry  on  civil  and  on  criminal  process.     A 
man  outlawed  for  a  capital  felony  is  completely  dead.     He  can- 
not be  a  witness  in  any  Court,  he  is  not  capable  of  holding  a  feu, 
he  cannot  apply  for  the  benefit  of  bail,  he  has  lost  all  the  priv- 
ileges and  rights  of  a  British  subject.     Now,  not  any  one  of  these 
things  is  the  result  of  outlawry  on  civil  process.     But  such  being 
the  results  of  outlawry  in  a  criminal  case,  what  rights  to  prop- 
erty can  the  outlaw  have  after  an  outlawry  on  criminal  process  ? 
In  the  first  place,  it  is  clear  that  all  his  movables  are  forfeited. 
If  he  continues  outlawed  for  one  year  and  a  day,  his  interest  in 
an  estate  for  life  is  forfeited  to  his  immediate  superior,  and  on 
the  outlawry  being  complete,  he  is  said  to  be  civiliter  rftortuu%. 
What  is  the  effect  of  all  this  on  the  disposition  of  his  estate  ? 

(o)  See  the  caae  reported,  15  Dold.,  B.  &  M.  54. 
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[Lord  Brougham.  —  Does  he  not  still  continue  a  liege  subject 
of  the  King?] 

No,  he  ceases  to  be  so. 

[Lord  Brougham.  —  But  if  he  levied  war  against  the  King, 
could  he  not  be  tried  for  high  treason ;  or,  suppose  him  murdered, 
could  not  the  Courts  try  his  murderer  as  for  committing  murder 
on  a  person  in  the  peace  of  the  lord  the  King  ?] 

It  is  not  necessary  to  consider  here  whether,  having 

♦  220    become  an  *  outlaw,  he  could  nevertheless  commit  a  fresh 

crime. 

[Lord  Brougham.  —  It  is  clear  that  he  must  be  liable  to  punish- 
ment, for  otherwise  he  would  be  able,  because  he  had  committed 
one  crime,  to  commit  another  with  impunity.] 

It  has  been  admitted  that  an  outlaw  could  not  enforce  a  deed 
against  the  disponees.  Why  ?  Because  he  had  lost  all  his  legal 
rights.  If  he  has  lost  the  power  to  enforce,  he  must  have  lost 
the  power  to  confer  rights.  There  is  this  single  distinction 
between  the  English  and  Scotch  law  on  the  subject  of  outlawry, 
that  in  Scotland  it  is  not  treated,  as  here,  as  a  confession  of 
guilt,  but  as  an  act  of  rebellion.  In  Baron  Hume's  Treatise  on 
Criminal  Law  (a),  it  is  said,  '*  sentence  of  fugitation  or  outlawry 
which  passes  against  the  accused  on  his  absence,  at  his  diet  of 
libel,  and  is  attended  with  the  forfeiture  of  his  person  in  law 
(amittit  legem  terrce)^  so  that  he  cannot  bear  testimony  on  any 
occasion,  or  hold  any  place  of  trust,  or  pursue  or  defend  in  any 
process,  civil  or  criminal,  or  claim  any  personal  privilege  or  benefit 
whatsoever  of  the  law;  his  movable  substance  escheats  to  his 
Majesty ;  and  if  he  remain  a  year  in  this  condition,  the  profits  of 
his  heritable  estate  are  forfeited  to  his  superior  for  his  lifetime. 
These  consequences  do  not  in  any  wise  ensue  on  a  presumption 
of  his  being  guilty  of  what  is  laid  to  his  charge,  but  as  a  punish- 
ment of  his  contumacy  and  rebellion.  .  .  .  Another  circumstance 
of  the  outlaw's  condition  is,  that  he  cannot  insist  in  the  mean 
time  for  the  benefit  of  bail  or  of  liberation  on  the  Act  of  1701, 
because  as  an  outiaw  he  has  forfeited  all  the  privileges  of  a 
British  subject."     In  like  manner,  Lord  Stair  (6)  says,  ^^  the 

(a)  Hume,  262-265!  (6)  B.  ii.  tit.  4,  §  61. 
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original  of  it  is  that  rebellion  is  like  capitis  diminutio  or  eivitatis 
amissio  among  the  Romans,  whereby  such  persons  cannot 
stand  in  judgment,  and  •they  are  civiliter  mortui^  and    ♦221 
their  fees  become  void  and  return  to  their  superiors." 
Lord  Banckton's  authority  is  also  to  that  effect,  (a)     Whatever 
other  difference  may  possibly  exist  on  this  subject  between  the 
English  and  Scotch  law,  there  is  none  as  to  the  rule  of  regarding 
the  outlaw  as  a  person  civilly  dead.     The  English  authorities 
may  therefore  be  properly  referred  to  in  this  instance,  as  showing 
what  the  law  is.     By  an  outlawry  the  property  of  the  outlaw 
vests  in  the  King,  so  that  the  outlaw  cannot  dispose  of  it.    Blace- 
STONs  says  (i),  when  judgment  ^^  is  pronounced,  the  immediate 
and  inseparable  consequence  from  the  common  law  is  attainder ; 
by  anticipation  of  punishment,  he  is  already  dead  in  law.     Upon 
judgment,  therefore,  of  death,  and  not  before,  the  attainder  of  a 
criminal  commences,  or  upon  such  circumstances  as  are  equiva- 
lent to  a  judgment  of  death ;    as  judgment  of  outlawry  on  a 
capital  crime,  pronounced  for  absconding  or  fleeing  from  justice, 
which  tacitly  confesses  the  guilt:    and,  therefore,  either  upon 
judgment  of  outlawry  or  of  death  for  treason  or  felony,  a  man 
shall  be  said  to  be  attainted."    Nothing  can  be  more  decisive  on 
this  point  than  the  authority  now  quoted.     There  is  no  act  which 
a  person  attainted  can  do,  that  .the  law  will  give  effect  to.     With, 
regard  to  the  question  put  as  to  a  crime  committed  by  a  person 
who  was  already  attainted,  it  would  seem  that  he  could  not  be 
tried  for  that  felony.     Lord  Coble  (<?)  thinks  that  he  might  be 
tried  for  treason,  for  the  King  would  then  be  entitled  to  his 
lands,  and  the  lord  in  the  other  case.     But  Lord  Hale  ((2),  in  his 
Pleas  of  the  Crown,  quoting  Staunforde  (e)  and  the  Year 
•  Book  (^),  lays  down  a  different  rule  and  says,  '*  if  a  *  man    *  222 
is  indicted  at  the  common  law  of  a  felony,  and  had  judg- 
ment of  death,  yet  he  may,  notwithstanding  his  attainder,  be 
arraigned  for  treason  committed  before  the  felony,  for  the  advan- 
tage of  the  King,  who  is  to  have  the  escheat,  but  not  for  a  treason 
committed  after  the  felony.  (A)  "     In  Bullock  v.  Dodds  (f)  the 
whole  question  was  gone  into,  and  there  it  was  held  that,  by 

(a)  B.  iv.  tit.  47,  §  10.  (b)  4  Bl.  Com.  880. 

(c)   3  Inst.  213.  ((0  2  Hale  PL  Cr.  252. 

(e)  B.  ii.  t;.  37,  fol.  107  b.  (g)  1  Hen.  6  ;  5  b. 

(h)  Yet  the  caee  in  1  Hen.  6,  5  b.  was  of  a  treason  subsequent  to  the 
felony. 

(0  2  B.  &  Aid.  258. 
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attainder,  all  the  personal  property  and  rights  of  action  in  respect 
of  property  accruing  to  the  party  attainted,  either  before  or  after 
attainder,  are  vested  in  the  Crown  without  office  found.  The 
Court  there  took  time  to  consider  the  case,  and  Lord  Tenterden, 
in  delivering  judgment,  said,  "We  are  of  opinion  that  the 
attainder  of  the  plaintiff  was  properly  pleadable  in  bar.  An 
attainted  person  is  considered  in  law  as  one  civiliter  mortuus ;  he 
may  acquire,  but  not  retain ;  he  may  acquire  not  by  reason  of  any 
capacity  in  himself,  but  because  if  a  gift  be  made  to  him,  the 
donor  cannot  make  his  own  act  void  and  reclaim  the  gift.  The 
thing  therefore  vests  in  the  Crown  by  its  prerogative,  there  being 
no  other  person  in  whom  it  can  vest."  Here  the  lands  imme- 
diately vested  in  the  crown,  and  the  outlaw  could  neither  hold 
nor  convey  them.  No  act  done  by  him  has  any  effect  at  all. 
Lord  Coke  says  (a),  "  also  if  a  man  commit  a  felony,  and  after 
purchase  lands,  and  after  is  attainted,  he  had  capacity  to  pur- 
chase but  not  to  hold  them :  in  that  case  the  lord  of  the  fee  shall 
have  the  escheat.  And  if  a  man  be  attainted  of  felony,  yet  he 
hath  capacity  to  purchase  to  him  and  his  heirs,  albeit  he  can 
have  no  heirs ;  but  he  cannot  hold  it ;  for  in  that  case  the 
*  223  King  shall  have  it  by  his  prerogative,  and  not  the  lord  *  of 
the  fee,  for  the  man  attainted  hath  no  capacity  to  purchase 
(being  a  man  civiliter  mortuu%)^  but  only  for  the  benefit  of  the 
King,  no  more  than  an  alien  n^e."  And  again  he  says,  (6) 
**  now  somewhat  is  to  be  said,  who  have  ability  to  enfeoff,  &c. 
Whoso  is  disabled  by  the  common  law  to  take,  is  disabled  to 
enfeoff ;  but  many  that  have  capacity  to  take  have  no  ability  to 
enfeoff,  as  men  attainted  of  treason,  felony,  &c. ;  the  feoffments 
of  these  may  be  avoided." 

In  Ghrosse  v.  G-ayeVy  (c)  the  same  principle  is  laid  down  with  • 
respect  to  the  effect  of  attainder.  Then  what  is  the  effect  of 
outlawry  ?  Blackstone  says,  (d)  "  the  punishment  for  outlaw- 
ries upon  indictments  for  misdemeanor,  is  the  same  as  outlawries 
upon  civil  actions ;  namely,  forfeiture  of  goods  and  chattels.  But 
an  outlawry  on  treason  or  felony,  amounts  to  a  conviction  and 
attainder  of  the  offence  charged  in  the  indictment,  as  much  as 
if  the  offender  had  been  found  guilty  by  his  country."  He  then 
speaks  of  the  ancient  law  as  to  killing  an  outlaw,  and  says  that 
that  is  now  altered  in  England.  It  is  not  altered  in  Scotland, 
except  so  far  as  relates  to  civil  actions.    A  party  outlawed  for 

(d)  Co.  Litt.  2  b.  (6)  Co.  Litt.  42  b. 

(c)  Cro.  Car.  172.  (d)  4  Com.  31». 
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a  civil  debt)  or  in  a  cnminal  process,  was  supposed  to  be  put  out 
of  the  pale  of  the  law,  and  might  formerly  be  put  to  death  with 
impunity;  and  there  are  various  cases  where  this  defence  has 
been  set  up  against  a  charge  of  murder.  That  law  was,  however, 
altered  in  1612,  so  far  as  respected  outlawry  on  civil  process,  but 
the  alteration  did  not  extend  to  criminal  outlawry.  So  that  a 
person  outlawed  for  a  capital  felony  as  here,  would  in  Scotland 
be  out  of  the  protection  of  the  law  so  far  as  respected  even 
his  life.  In  Bacon's  Abridgment  (a)  *  it  is  said,  ^^  If  a  man  *  224 
be  outlawed  of  treason  or  felony,  though  there  be  no  other 
judgment  but  uUagatu»  est  per  judicium  coranatorum^  yet  it  is  of 
itself  an  attainder,  and  subjects  the  party  to  such  an  award  there- 
upon, to  be  made  by  the  Court  where  he  is  brought,  as  is  suitable 
to  the  offence  for  which  he  is  indicted  and  outlawed.'* 

Lord  Chief  Justice  Hale  (6)  shows  that  outlawry  puts  a  per- 
son in  the  same  position  as  attainder ;  and  Hawkins  (<?)  takes  the 
same  view  of  the  matter.  In  the  case  of  Raleigh,  in  the  Library 
of  Entertaining  Knowledge,  "  Criminal  Trials,"  known  to  be  edited 
by  Mr.  Jardine,  ((2)  it  is  said,  '^  The  commissioners  who  had  ex- 
amined Sir  Walter  Raleigh  were  immediately  required  to  make 
their  report  upon  the  proper  form  and  manner  of  proceeding 
i^inst  him ;  and  on  the  18th  of  October,  they  addressed  a  let- 
ter to  the  King,  presenting  two  forms  of  proceeding  to  his  con- 
sideration. The  one  was,  that,  together  with  the  warrant  to  the 
lieutenant  of  the  Tower  for  his  execution,  a  narrative  of  Raleigh's 
late  offences  should  be  printed  and  circulated.  The  other  form 
(whereunto  the  commissioners  said  that  they  rather  inclined  as 
the  nearest  to  legal  proceeding)  was  ^  that  the  prisoner  should  be 
called  before  a  Council  of  State,  at  which  the  Judges  and  sev- 
eral of  the  nobility  and  gentlemen  of  quality  should  be  present ; 
that  some  of  the  Privy  Council  should  then  publicly  declare  that 
this  form  of  proceeding  was  adopted  because  he  was  civilly  dead  ; 
that  after  that,  the  King's  counsel  should  chaise  his  acts  of  hos- 
tility, depredations,  abuse  of  the  King's  commission,  and 
of  his  subjects  under  his  charge,  *  impostures,  attempts  to  *  225 
escape,  and  other  his  misdemeanors,  after  which  charge 
they  recommended  that  the  examinations  should  be  read,  and 
Sir  Walter  heard,  and  some  persons  confronted  against  him  if 
need  were,  and  then  he  was  to  be  withdrawn  and  sent  back, 
because  no  sentence  could  by  law  be  given  against  him ;  and 

(a)  Tit.  Outlawry,  D.  1.  (b)  Pleas  of  the  Crown,  205. 

(c)  2  Hawk.  c.  48,  §  22.  <cO  ^oh  i.  p.  497. 
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after  he  was  'gone,  that  the  Lords  of  the  Privy  Council  and  the 
Judges  should  give  their  advice  whether  upon  these  subsequent 
offences  the  King  might  not  with  justice  and  honour  give  warrant 
for  his  execution.'  "  This  was  done,  but  he  was  brought  before 
the  Court  of  King's  Bench,  and  he  was  asked  what  he  could  say 
why  there  should  not  be  execution  against  him.  The  Court  did 
not  pronounce  judgment,  for  there  was  judgment  before  against 
him,  but  it  gave  sentence.  Lord  Derwentwater  was  taken  in 
arms  in  1745,  and  he  was  brought  up  according  to  the  precedent 
in  RaleigKs  Gase^  and  evidence  was  given  that  he  was  the  same 
person  who  had  been  attainted  in  1715,  and  on  that  proof  he 
received  sentence  and  was  executed.  The  principle  in  both 
cases  was  that  these  parties  were  not  to  be  considered  as  living 
men,  and  therefore  not  to  be  held  guilty  of  new  crimes.  The 
doctrine  of  Lord  Coke  on  this  point  is  denied  by  Staunford  and 
Lord  Hale,  both  of  whom  treat  the  outlaw  as  a  person  dviliter 
mortuuB.  Beaufort  v.  Berty^  (ja)  referred  to  in  the  King  v.  St. 
Mary^  Cardigan^  (h)  shows  that  the  party  is  not  capable  of  doing 
any  act  at  all.  A  party  abjuring  the  realm,  or  becoming  a  pro- 
fessed monk,  is  considered  by  the  law  to  be  actually  dead,  (c) 
In  Scotland  the  law  in  the  case  of  an  outlaw  is,  that  his  superior 
is  entitled  to  take  the  estate  for  his  life,  for  the  vassal  is 

*  226    not  able  to  *  perform  the  duties,  and  on  his  natural  death 

the  heir  will  take  the  estate.  The  question  now  is  whether, 
that  being  so,  the  outlaw  can  yet  do  any  act  that  shall  affect  the 
rights  of  the  parties  interested. 

What  are  the  provisions  of  the  Act  respecting  entails  in  Soot- 
land  ?  That  Act  gives  to  the  King's  subjects  the  right  of  entail- 
ing lands  by  such  means  as  are  there  pointed  out.  A  person 
attainted  is  not,  for  the  purposes  of  that  Act,  one  of  the  King's 
subjects,  and  cannot  be  entitled  to  the  benefits  conferred  by  the 
statute,  or  secured  to  a  subject  by  law.  He  cannot  be  served 
heir ;  if  not,  he  cannot  have  the  power  of  entailing  lands.  The 
strong  judgment  in  this  case  the  other  way  is  that  of  Lord  M bd- 
WYN,  but  he  erroneously  puts  outlawry  in  civil  and  criminal  cases 
on  the  same  footing,  and  on  that  mistaken  basis  is  founded  his 
whole  argument.  If  the  outlaw  cannot  do  any  act  which  will 
affect  the  estate  during  his  own  life,  —  and  it  is  clear  that  he 
cannot,  for  it  goes  from  him  into  the  hands  of  the  superior  lord, 
—  then  it  is  perfectly  plain  that  he  cannot  do  any  thing  which 

(a)  1  P.  Wms.  706.  (6)  6  T.  R.  116. 

(c)  Litt.  §  200. 
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will  aJBfect  it  when  it  comes  into  the  hands  of  the  heir.  It  is  not 
then  the  property  of  the  outlaw,  but  of  another  person .  Lord  Statb 
says,  (a)  that  according  to  Heineccius,  capitis  diminutio  deprives 
the  individual  of  every  right  of  a  citizen,  and  reduces  him  to  the 
state  of  civil  death ;  and  he  further  states,  (6)  that  the  life-rent 
escheat  which  then  occurs  comes  from  the  law  supposing  the  man 
to  be  dead.  But  if  he  is  supposed  to  be  dead,  —  if  his  outlawry 
has  reduced  him  to  that  state,  he  is  in  a  condition  of  total  inca- 
pacity to  do  any  lawful  act,  and  he  cannot  dispose,  directly  or 
mdirecUy,  of  any  estate  of  which  he  was  possessed  before  his 
outlawry. 

*  The  respondent  did  not  appear  to  support  the  judgment  ♦  227 
of  the  Court  below. 

The  Lobd  Chancellor. — Many  authorities  have  been  referred 
to  in  this  argument  which  it  is  clear  ought  to  be  seriously  con- 
sidered. The  point  is  entirely  new.  It  was  argued  before  aU 
the  Judges  of  Scotland,  who  were  not  in  every  respect  agreed  in 
opinion,  though  on  the  whole  they  held  the  entail  to  have  been 
properly  executed.  It  is  a  misfortune  that  the  House  should 
only  have  had  the  advantage  of  hearing  the  appellant's  counsel, 
but  that  with  other  circumstances  makes  it  absolutely  necessary 
to  adjourn  the  consideration  of  the  case,  and  to  look  into  all  the 
authorities. 

Judgment  postponed. 

June  27,  1839. 

The  Lord  Chancellor. —  This  case  was  not  argued  on  both 
sides,  but  no  reason  was  stated  to  your  Lordships  how  that  came 
to  happen.  The  decree  of  the  Court  below  was  not  supported  by 
those  in  whose  favour  it  was  pronounced ;  but  it  was  clear  that 
the  interests  of  parties  now  alive,  and  of  those  who  are  not  yet 
in  being,  were  affected,  and  your  Lordships  therefore  required 
time,  in  order  to  bestow  on  the  case  your  most  serious  attention. 
The  facts  lie  in  a  few  words.  In  July,  1790,  the  then  owner  of 
the  estate  was  charged  with  murder,  in  killing  in  a  du^l,  in  the 
previous  month  of  May,  Sir  G.  Ramsay ;  and  not  appearing  in 
answer  to  the  charge,  he  underwent  the  sentence  of  fugitation 
and  outlawry.  He  had  not  at  the  time  of  the  alleged  murder 
(a)  P.  38.  (6)  P.  39. 
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executed  any  declaration  of  trust ;  but  in  the  July  of  that 

*  228    year,  and  *  before  the  process  of  outlawry  was  completed, 

he  executed  a  deed,  appointing  his  estate  of  Hcdmains  to 
certain  parties  in  trust.  In  1793  the  trustees,  executed  a  declara- 
tion of  trust,  by  which  they  declared  the  disposition  of  July, 
1790,  to  be  valid,  and  proceeded  to  act  according  to  the  direc- 
tions therein  contained.  The  object  of  this  suit,  which  was 
brought  by  the  appellant  in  the  character  of  heir,  was  to  get  rid 
of  the  deed  of  entail,  on  the  ground  that  in  the  circumstances  in 
which  his  father  was  placed  in  July,  1790,  he  was  not  capable  of 
entailing  the  estate.  When  this  case  was  argued  in  the  Court 
below,  it  was  thought  important  that  all  the  fourteen  Judges 
should  give  their  opinions  upon  it.  They  all  concurred  in  opinion, 
though  not  all  for  the  same  reasons,  that  the  pursuer  had  no  title 
to  relief  against  the  deed.  First,  it  is  to  be  observed,  that  before 
any  process  was  taken,  from  which  the  incapacity  of  the  author 
of  this  entail  is  to  be  inferred,  he  had  parted  with  the  legal  fee 
of  the  estate.  And  it  is  clear  that  the  effect  which  did  take 
place,  when  the  process  was  completed,  was  a  forfeiture  of  lands 
and  movables.  In  addition  to  this,  it  has  been  contended  on  one 
side,  that  it  was  not  properly  a  forfeiture,  but  an  escheat  of  a 
life-rent  estate,  and  therefore  that  it  did  not  go  to  the  Crown, 
but  to  the  lord  of  the  fee ;  that  the  vassal  not  being  able  to  per- 
form the  duties  of  the  estate,  the  lord  was  entitled  to  it.  So  far 
there  is  no  dispute  as  to  the  relative  effects  of  escheat  and  foi^ 
feiture,  according  to  the  rule  of  the  law  of  Scotland.  But  the 
appellant  says  that  there  has  been  a  forfeiture  of  the  estate  itself, 
and  that  his  father  had  been  divested  of  the  freehold,  and  of  all 
interest  therein,  before  making  the  deed  of  entail.    After  looking 

at  all  the  authorities  which  have  been  cited  in  support  of 

*  229    the  proposition,  that  the  effect  of  this  proceeding  *  was  a 

forfeiture  of  the  fee,  I  -do  not  doubt  that  it  is  one  which 
cannot  be  maintained.  All  the  authorities  show  that  it  is  an 
escheat  of  a  life-rent  estate  only,  and  that  the  fee  remains  in  the 
outlaw.  All  the  Judges  say  so,  and  several  legal  incidents  tend 
to  show  that  to  be  the  case.  After  the  death  of  the  outlaw,  it  is 
admitted  that  the  heir  is  served  as  the  heir  of  the  outlaw.  It  is 
admitted,  on  the  part  of  the  appellant,  that  after  the  escheat  of 
the  life-rent,  and  after  that  took  place,  which,  according  to  the 
doctrine  of  the  appellant,  would  divest  the  outlaw  of  the  fee,  he 
forfeited  it  by  the  sentence  of  outlawry  being  passed  against  him. 
But  if,  by  the  former  proceedings,  the  fee  had  gone  out  of  him, 
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the  suhsequent  conviction  could  not  take  any  thing  more  from 
him ;  yet  it  is  clear  that  it  would  take  from  him  the  fee.  So  that 
it  is  clear,  that  notwithstanding  the  escheat  of  the  life-rent  estate, 
Mr.  Macrae  was  still,  before  the  sentence  of  outlawry,  in  posses- 
sion of  the  fee,  and  competent  to  give  effect  to  an  onerous  charge 
on  the  estate  itself.  That  shows  that,  by  what  had  before  hap- 
pened, the  estate  had  not  gone  out  of  him.  I  think,  therefore,  that 
your  Lordships  cannot  entertain  any  doubt  that  the  opinion  of 
the  fourteen  Judges  was  right,  that  notwithstanding  the  escheat 
of  the  life-rent  estate,  the  freehold  remained  in  the  outlaw.  But 
then  it  is  said,  that  though  that  was  so,  still,  as  he  is  dviliter  mor^ 
tuus^  he  lost  all  the  advantages  and  privileges  which  the  law  can 
confer  on  him,  and  therefore  was  not  competent  to  deal  with  this 
property.  Hume  and  Addison  enumerate  the  consequences  of 
outlawry,  and  of  being  put  to  the  horn ;  but  they  do  not  specify 
any  consequence  showing  a  personal  incapacity  to  deal  with 
property.  The  outlawry  prevents  the  party  against  whom  it  is 
directed  from  appearing  in  any  Court  of  justice,  or  doing 
any  thing  which  *  requires  the  interposition  of  a  Court  of  *  230 
justice  on  his  behalf,  but  there  is  no  authority  to  show  that 
he  cannot  execute  a  valid  deed,  disposing  of  what  is  left  in  him ; 
to  do  which  it  is  not  requisite  either  that  he  should  appear  in  any 
Court,  or  should  have  the  assistance  of  any  Court.  The  trustees 
appear  as  legal  owners  of  the  estate,  subject  to  a  power  of  dis- 
posing of  it  previously  existing.  There  is  no  authority  to  show 
that  he  cannot  execute  a  previously  existing  right  of  dominion 
over  the  property,  and  that  the  trustees  are  not  bound  to  obey 
it.  A  comparison  was  made  as  to  the  effect  of  putting  to  horn- 
ing in  a  civil  process,  and  for  the  purpose  of  compelling  an  appear- 
ance to  a  criminal  process.  It  is  unnecessary  to  express  an 
opinion  as  to  how  far  these  two  processes  are  the  same  now ; 
many  alterations  have  been  introduced,  and  it^may  be  admitted 
that  there  is  no  authority  to  show  that  these  two  processes  are 
exactly  the  same.  These  points  being  disposed  of,  we  come  to 
the  entail,  which  all  agree  is  in  itself  perfectly  valid.  Of  the 
twelve  Judges  actually  consulted,  when  the  case  was  finally  deter- 
mined, all  agreed  that  the  freehold  remained  in  the  outlaw ;  eight 
of  the  Judges  said  that  he  had  full  dominion  over  the  land  ;  four 
thought  that  there  was  a  proper  exercise  of  right,  but  it  was  on 
the  ground  that  the  property  was  in  trust ;  and  eight  thought 
that  there  was  no  difference  between  the  effect  of  outlawry  in  a 
civil  and  in  a  criminal  case.     What  your  Lordships  have  now  to 
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consider  is,  not  which  of  these  various  opinions  is  correct  so  far 
as  any  difference  exists  between  them ;  the  sole  question  for  you 
is,  whether  the  appellant  has  made  out  a  case  to  show  to  your 
satisfaction  that  the  opinion,  in  which  all  the  Judges  agreed,  was 
wrong ;  for  what  different  grounds  they  had  for  their  opinion  is 
not  a  matter  of  importance ;  the  question  is,  whether  the 

*  231    opinion  itself  was  *  erroneous.     Without  going  into  those 

nice  distinctions  which  occupied  so  much  time  in  the  dis- 
cussions in  the  Court  below,  there  are  two  grounds  on  which  it 
seems  to  me  clear  that  the  judgment  of  that  Court  was  right. 
The  first  is,  that  notwithstanding  what  took  place,  the  fee  was 
still  in  the  outlaw,  and  that  his  personal  disability  had  not  the 
effect  to  deprive  him  of  the  right  to  make  a  direction  of  trusts 
previously  vested  in  his  trustees.  That  exhausts  the  question  on 
the  first  of  these  appeals. 

The  second  of  these  appeals  was  for  the  purpose  of  getting  rid 
of  what  was  done  by  the  trustees  under  the  mandate  of  the  out- 
law ;  but  if  the  entail  is  good  as  against  the  appellant,  he  has  no 
interest  in  the  second  question.  If  the  entail  is  valid,  it  is  imma- 
terial whether  it  is  recorded  or  not,  as  it  must  be  effective  against 
the  heir,  though  it  may  not  against  creditors.  It  appears  to 
me  that  the  entail  is  perfectly  good.  The  trustees  appear ;  the 
outlaw  does  not,  for  he  is  not  a  party ;  they  act  upon  his  man- 
date. But  for  all  feudal  purposes  they  are  the  owners  of  the 
estate.  There  is  no  irregularity  pointed  out  in  the  execution  of 
the  instrument.  If,  therefore,  your  Lordships  concur  in  the  opin- 
ion that  the  entail  is  good,  and  that  the  appellant  is  barred  as 
heir,  then  you  can  have  no  diflSculty  in  concurring  with  the  judg- 
ment of  the  Court  of  Session.  There  is  no  objection  made  to  the 
entail  on  the  part  of  the  heir,  except  that  the  proceeding  was  not 
duly  recorded.  If  there  had  been  more  difficulty  in  the  case,  you 
would  have  regretted  that  the  case  was  not  fully  argued  on  both 
sides  ;  but  there  seem  no  difficulties,  and  on  the  statement  of  the 
appellant  himself,  I  feel  no  hesitatign  in  moving  that  the  judg- 
ment of  the  Court  below  be  affirmed. 

Judgment  affirmed. 
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FROM  THE  COURT  OF  EXCHEQUER  IN  EQUITY. 


ATTWOOD  V.  SMALL  and  Others. 

1835. 

John  Attwood Appellant. 

Robert  Small,  James  Henrt  Shears,  FRANas^ 

Baily,  Michael  Bland,  James  Burton,  Thos. 

Frederick  Colby,  Stuart  Donaldson,  Chaiples  ; 

Herring,  Charles  Kerr,  Hart  Logan,  James  \  Respondents. 

Mackillop,  John  Morice,  Charles  SavilleI 

OxLEY,  John  Small,  William  Leathley,  John 

Taylor,  Henry  James,  and  Richard  Edwards, 

Vendor  and  Purchaser.     Contract    BiU  to  Rescind.    Practice. 
Parties.    Evidence. 

A.  contracted  with  S.  S.  and  T.  for  the  sale  to  them,  in  their  own  names,  of 
freehold  and  leasehold  property,  inclading  mines  and  works  for  making 
iron  ;  the  purchase  being  made,  in  fact,  for  a  numerous  company,  of  which 
S.  S.  and  T.  were  managing  directors.  Some  difficulty  occurring  as  to  A. 's 
title,  the  time  for  completing  the  contract  elapsed ;  but  upon  further 
treaty,  S.  S.  and  T.  agreed  to  complete  it,  if  A.  would  verify  his  state. 
ments  of  the  capabilities  of  the  property  ;  and  on  his  consenting,  they 
deputed  some  of  their  codirectors,  together  with  experienced  agents,  to 
ascertain  the  correctness  of  his  statements.  These  persons  examined  the 
property  and  works,  and  the  accounts  kept  by  A.,  receiving  from  him  and 
his  agents  all  facility  and  aid  for  the  purpose  ;  and  they  reported  to  their 
constituents  that  A.'s  statements  were  correct;  and  P.  T.,  their  partner 
and  agent,  remaining  on  the  property,  with  particular  instructions  to  make 
further  examination,  made  a  similar  report ;  whereupon  a  supplemental 
contract  was  completed,  varied  from  the  first  by  reducing  the  purchase 
money,  and  releasing  S.  S.  and  T.  from  personal  liability  for  the  unpaid 
instalments.  After  six  months'  possession  by  the  agents  of  S.  S.  and  T., 
and  the  company,  working  the  mines,  and  exercising  other  acts  of  owner- 
ship in  deterioration  of  the  property,  all  the  directors  and  P.  T.  filed  a 
bill  in  the  Exchequer  on  behalf  of  themselves  and  all  their  partners  (571), 
against  A.  and  his  agents,  to  rescind  the  contract  for  fraud.  After 
replication  to  the  answers,  the  *  plaintiffs,  except  T.  and  P.  T.,  *233 
obtained  an  order  of  Court,  though  opposed  by  A.,  to  amend  the 
bill  by  striking  out  the  names  of  T.  and  P.  T.  as  plaintiffs,  and  making 
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them  defendants,  and  they  amended  the  bill  accordingly,  and  charged  P.  T. 
with  collusion  in  the  alleged  fraud  of  A. 

Held  by  the  House  of  Lords  (reversing  the  decree  of  the  Court  of  Exchequer, 
except  so  far  as  it  acquitted  P.  T.  of  the  charge  of  collusion,  and  dismissed 
the  bill  as  against  him),  that  the  contract  could  not  be  rescinded  ;  first, 
because  there  was  no  proof  of  fraud  (Lords  Lyndhurst  and  Wynfobd 
dissentientibus)  ;  and,  secondly,  because  the  purchasers  did  not  rely  on  A.'s 
statements,  but  tested  their  accuracy,  and  after  having  knowledge,  or  the 
means  of  knowledge,  declared  that  they  were  satisfied  of  their  correctness. 

If  on  the  treaty  for  the  sale  of  property,  the  vendor  makes  representations 
which  he  knows  to  be  false,  the  falsehood  of  which  the  purchaser  had  no 
means  of  knowing,  but  he  relies  on  them,  a  Court  of  equity  will  rescind  a 
contract  so  entered  into,  although  it  may  not  contain  the  misrepresenta- 
tions :  but  it  will  not  rescind  without  the  clearest  proof  of  fraudulent 
misrepresentations,  and  that  they  were  made  under  such  circumstances  as 
show  that  the  contract  was  based  on  them.'     (See  pp.  330,  395,  444,  466» 

'  478,502.) 

>  See  Hough  v.  Richardson,  8  Story,  659,  690  ;  Clarke  v.  Dickson,  1  EI.,'bI. 
&  EL  148  ;  1  Dart  V.  &  P.  (4th  Eng.  ed.)  95  ;  1  Sugden  V.  &  P.  (8th  Am. 
ed.)  243.  A  bargain  founded  on  material  misrepresentations  of  matters  of 
fact,  even  though  they  are  inadvertently  made  through  a  mutual  mistake  of 
the  parties,  or  by  mistake  of  one  of  them  alone,  will  be  annulled  in  equity. 
Mistake,  as  well  as*  fraud,  in  any  representation  of  a  fact  material  to  the  con- 
tract, furnishes  a  sufficient  ground,  in  equity,  to  set  it  aside  and  declare  it 
a  nullity.  Daniel  v,  Mitchell,  1  Story,  172  ;  Doggett  v.  Emefson,  3  Story, 
700 ;  Hough  v,  Richardson,  3  Story,  659  ;  Warner  ©.  Daniels,  1  Wood.  &  M. 
90  ;  Smith  v,  Babcock,  2  Wood.  &  M.  246  ;  TuthUl  v.  Babcock,  2  Wood.  & 
M.  299  ;  Mason  v,  Crosby,  1  Wood.  &  M.  842 ;  Person  v,  Sanger,  1  Wood- 
&  M.  138  ;  Pearson  v,  Morgan,  3  Bro.  C.  C.  388  ;  Roosevelt  v.  Dale,  2  Cowen, 
134  ;  8.  c.  5  John.  Ch.  174  ;  Champlin  v,  Laytin,  6  Paige,  189 ;  s.  c.  13 
Wend.  407 ;  Lewis  ».  M'Lemore,  10  Yerger,  206  ;  Parham  v.  Randolph,  4 
How.  (Miss.)  435  ;  Brooks  v.  StoUey,  3  McLean,  523  ;  Sherwood  v.  Salmon, 
5  Day,  439 ;  Coe  v.  Turner,  5  Conn.  86  ;  Spurr  v,  Benedict,  99  Mass.  463  ; 
Jennings  v.  Broughton,  5  De  6.,  M.  &  G.  (Am.  ed.)  126,  note  2  ;  Clapham 
V.  Shillito,  7  Beav.  149.  **The  whole  doctrine  turns  upon  this,  that  he 
who  misleads  the  confidence  of  another  by  false  statements  in  the  substance 
of  a  purchase,  shall  be  the  sufferer,  and  not  his  victim."  Stort  J.,  in  Dog- 
gett V,  Emerson,  3  Story,  733.  A  sale  will  be  vitiated  by  a  false  representa- 
tion, which  is  material,  by  the  vendor,  although  the  representation  was  not 
known  by  him  at  the  time  to  be  false.  Mason  v.  Crosby,  1  Wood.  &  M.  342  ; 
Smith  V.  Babcock,  2  Wood.  &  M.  246.  It  makes  no  difference  whether  a 
party  asserts  to  be  true  that  which  he  knows  to  be  false,  or  merely  asserts 
that  to  be  true  of  the  truth  or  falsehood  of  which  he  has  no  knowledge.  If  a 
man  makes  a  representation  as  of  his  own  knowledge,  not  know^g  whether  it 
be  true  or  false,  and  it  is,  in  fact,  untrue,  he  is  guilty  of  fraud,  as  much  as  if 
he  knew  it  to  be  untrue.  It  is  in  law  a  wilful  falsehood  for  a  man  to  assert 
as  of  his  own  knowledge  a  matter  of  which  he  has  no  knowledge.  It  is  wrong 
to  state  as  true  what  the  person  making  such  statement  does  not  know  to  be 
true,  even  though  he  does  not  know  it  to  be  false,  but  believes,  without  suf- 
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If  a  purchaser,  choodng  to  judge  for  himself,  does  not  ayail  himself  of  the 
knowledge,  or  means  of  Imowledge  open  to  him  or  to  his  agents,  he  cannot 
be  heard  to  say  he  was  deceived  hy  the  vendor's  representations,  the  role 
being  caveat  emptor,  and  the  knowledge  of  his  agents  being  as  binding  on 
hun  as  his  own  knowledge.*    (Pp.  838,  840,  851,  857.) 


fiaent  grounds,  that  the  statement  will  ultimately  turn  out  to  be  correct. 
Cooper  ».  Irovering,  106  Mass.  77.  79  ;  Evans  v.  Edmonds,  13  C.  B.  777,  786  ; 

1  Story,  Eq.  Jur.  §  193  ;  Hazard  r.  Irwin,  18  Pick.  95  ;  Harding  v.  Randall,  15 
Maine,  832 ;  Hammatt  v.  Emerson,  27  Maine,  308,  326;  Stone  v.  Denny,  4 
Met.  151  ;  Smith  o.  Mitchell,  6  Geo.  458  ;  Mitchell  v.  Zimmerman,  4  Texas, 
75 ;  Taylor  r.  Ashton,  11  M.  &  W.  401 ;  Milne  v.  Marwood,  15  C.  B.  781 ; 
Usher  v,  Mellen,  103  Mass.  305,  306  ;  Milliken  v.  Thomdike,  103  Mass.  382, 
385 ;  Page  v.  Bent,  2  Met.  871  ;  Smout  ».  Hbery,  10  M.  &  W.  10  ;  Hutton  v. 
Rossiter,  7  De  G.,  M.  &  G.  23  ;  Rawlins  v.  Wickham,  3  De  G.  &  J.  304,  313  ; 
Swan  V.  North  British  Australian  Co.,  2  H.  &  C.  182  ;  Reese  River  Silver 
Alining  Co.  r.  Smith,  L.  R.  4  H.  L.  64  ;  Brown  v.  Castles,  11  Cush.  348  ; 
Morehead  v,  Eades,  3  Bush  (Ky.),  121.  It  must  appear  that  the  false  repre- 
sentations are  relied  upon  by  the  party  whom  they  are  made  to  influence. 
But  the  presumption  would  be,  in  the  absence  of  evidence  to  the  contrary, 
that  the  vendee  did  rely  on  such  representations.  Holbrook  v.  Burt,  22  Pick. 
516  ;  see  Hough  v.  Richardson,  8  Story,  659. 

>  See  HoiU  v.  Holcomb,  32  N.  H.  202-205 ;  Yigers  v.  Pike,  8  CI.  & 
Fin.  650;  Aberaman  Iron  Works  ».  Wickens,  ^L.  R.  4  Ch.  App.  101; 
s.  c.  L.  R.  5  Eq.  485 ;  Veasey  v.  Doton,  3  Allen,  380  ;  Stephens  v.  Orman, 
10  Florida,  9 ;  Kerr  Inj.  39 ;  Kerr,  F.  &  M.  (1st  Am.  e^.)  78.  In  Mooney 
V.  Miller,  102  Mass.  220,  Chapman  J.,  said,  if  the  false  representations 
^'  relate  to  material  facts,  not  within  the  observation  of  the  opposite  party, 
aod  are  made  with  intent  to  deceive,  they  are  actionable  ;  but  if  the  truth 
can  be  ascertained  with  ordinary  vigilance,  they  are  not  actionable."  See 
Brown  r.  Castles,  11  Cush.  348 ;  Prescott  v.  Wright,  4  Gray,  461  ;  Cooper 
r.  Levering,  106  Mass.  77,  79  ;  Dickinson  v,  Lee,  106  Mass.  557  ;  James 
r.  Lichfield,  L.  R.  9  Eq.  61  ;  1  Sugden  V.  &  P.  (8th  Am.  ed.)  331,  and 
note  (z*)  ;  Hough  v.  Richardson,  8  Story,  659.  False  representations  made 
by  the  seller  to  the  buyer  of  a  lot  of  land,  upon  the  land  before  the  sale, 
and  as  an  inducement  thereto,  as  to  the  quantity  of  wood  and  hay  that 
could  be  cut  from  it,  are  not  actionable ;  nor  his  like  representations  as  to 
the  possibility  of  acquiring  adjoining  land  with  buildings  thereon,  belonging 
to  a  third  person,  although  there  were  no  buildings  on  the  lot  sold  ;  nor  his 
like  representations  as  to  the  number  of  acres  in  the  lot,  if  he  pointed  out  its 
boundaries  truly.    Mooney  v.  Miller,  102  Mass.  217  ;  see  Gordon  v.  Parmelee, 

2  Allen,  212  ;  Cooper  v.  Lovering,  106  Mass.  79  ;  Hemmer  v.  Cooper,  8 
Allen,  334 ;  Manning  v.  Albee,  11  Allen,  620 ;  Daniel  v.  Mitchell,  1  Story, 
172, 192^194 ;  Longshore'  v.  Jack,  80  Iowa,  298  ;  Newell  v,  Horn,  45  N.  H. 
421.  But  it  has  been  held  that  a  contract  for  the  sale  of  land  may  be 
readnded  in  favour  of  the  purchaser  for  fraud  in  the  sale,  although  h^  had  an 
opportunity  to  examine  the  land  before  the  purchase,  and  did  examine  it,  but 
did  not  go  into  details,  and  confided  for  these  in  the  false  statements  of  the 
person  negotiating  with  him,  and  of  his  agents.  Smith  v,  Babcock,  2  Wood.  & 
M.  246  ;  Tuthill  v.  Babcock,  2  Wood.  &  M.  299  ;  Mason  ».  Crosby,  1  Wood. 
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June  and  July,  1835.    May,  June,  July,  and  August,  1836L. 
March  22,  26,  1838. 

Mr.  James  Attwood,  the  father  of  the  appellant,  was 

*  285    seised  of  the  fee-simple  of  the  Comgreaves  *  estate,  situ- 

ate partly  in  Staffordshire  and  partly  in  Worcestershire, 
The  corngreaves  ^^^  consisting^  of  about  250  acres,  with  a  mansion 
estate  and  works,     ^jjj  other  houses,  gardens,  plantations,  and  certain 
works  for  the  manufacture  of  steel  and  iron  ;  and  he  was  also  seised 
of  the  mines  under  about  200  acres  of  that  estate,  (a)     No  one  of 
the  mines  was  opened  during  his  life.    For  several  years  previous 
to  his  death,  the  Comgreaves  works  were  occupied  by  the  appel- 
lant, who  there  carried  on  the  business  of  converting  pig  and  re- 
fined iron  into  rod  and  bar-iron,  and  also  the  manufacture  of  steel. 
The  said  James  Attwood  and  hi^  brother,  Matthitw  Attwood, 
The  Dudley  Wood  wcre  for  many  years  in  the  occupation  —  first  un- 
works  and  mine..     ^^^  ^  ^^^^^  ^j^j^j^  cxpircd  iu  1821,  afterwards  as 

tenants  at  will— of  the  Dudley  Wood  works  and  mines,  the  works 
consisting  of  four  blast  furnaces,  two  refineries,  and  one  blast  en- 
gine ;  the  mines  extending  under  234  acres  of  land  belonging  to 
Lord  Dudley,  situated  about  a  mile  and  a  half  from  the  Com- 
greaves estiite.  The  principal  business  of  these  works,  during 
the  life  of  James  Attwood,  consisted  in  the  manufacture  of  pig- 
iron,  part  of  which  was  sold  and  the  remainder  converted  into 
refined  iron.  The  minerals  used  in  the  manufacture  of  pig-iron 
are  coals,  iron-stone,  and  limestone,  and  the  cost  of  the  iron 
depends  on  the  costs  of  these  materials,  and  on  the  charges  for 
manufacturing  them.  The  Dudley  Wood  works  and  mines  were 
then  worked  by  means  of  two  sets  of  contractors. 

Yield  books.  *^  ,  .    .  ' 

one  set  contracting  to  raise  coals  and  iron-stone, 

and  the  other,  called  furnace  contractors,  to  convert  the  necessary 

materials  into  pig-iron;  and  books  of  account  were  kept, 

*  236    called  "  yield-books,"  *  by  reference  to  which  the  quanti- 

ties and  cost  price  of  the  minerals  used,  and  the  quantity 
or  "  yield  "  of  pig-iron  produced  from  given  quantities  of  such 
minerals  by  each 'furnace  were  constantly  known  or  easily  as- 
certained. 

Upon  the  death  of  James  Attwood,  which  happened  in  April, 
1821,  the  appellant  became  seised  of  the  fee-simple  9f  the  Corn- 
greaves  estate,  and  possessed  of  his  father*s  interest  in  the  Dud- 
ley Wood  works  and  mines,  and  from  the  29th  of  September, 

(a)  See  a  fuller  description,  p.  241,  infra, 
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1821,  he  became  solely  possessed  of  these  works  and  mines,  as 
tenant  at  will  to  Lord  Dudley.  He  then  discontinued  the  em- 
ployment of  furnace  contractors,  and  committed  the  management 
of  the  furnaces  to  furnace-men  ;  he  also  discontinued,  as  he  alleged 
in  his  answer,  to  keep  ^^  yield-books  ;  "  but  that  allegation  was 
controverted  by  the  respondents.  He  projected,  at  the  same  time, . 
divers  alterations  on  the  Comgreaves  estate,  with  a  view  of 
establishing  there  an  extensive  manufactoiy  of  pig-iron  from  the 
minerals  under  that  estate. 

In  September,  1822,  the  appellant  became  possessed  for  the 
remainder  of  a  term  of  seven  years,  of  other  works,      ^he   Netherton 
smce  called  the  Netherton  works,  consisting  of  two  ^^^^^ 
blast  furnaces,  one  refinery,  and  one  blast  engine,  and  nearly 
adjoining  the  Dudley  Wood  works. 

In  order  to  obtain  a  regular  supply  of  iron-stone  for  these 
works,  the  appellant,  in  July,  1823,  procured  the  then  existing 
lease  of  part  of  a  colliery  and  mines,  called  the  Wolverhampton 
colliery,  to  be  assigned  to  him ;  and  he  soon  afterwards  agreed 
with  the  agent  of  the  Duke  of  Cleveland  to  take  a  further  por- 
tion of  mineral  ground  adjoining  thereto. 

In  the  year  1825,  a  number  of  persons  (571),  by  a  deed 
dated  the  8th  of  April  in  that  year,  formed  a  ^he  British  iron 
partnership  under  the  style  of  "  The  British  Iron  <^°»P«»y- 
•Company,"  with  a  proposed  capital  of  two  millions  of  *237 
money.  The  management  of  the  partnership  was  com- 
mitted to  sixteen  directors,  to  be  chosen  and  changed  as  in  the 
deed  mentioned ;  the  respondents,  R.  Small,  Shears,  J.  Taylor, 
Baily,  Bland,  Burton,  Colby,  Donaldson,  Herring,  Kerr,  Logan, 
Mackillop,  Morice,  Onley,  and. J.  Small, together  with  R.  Wilson, 
since  deceased,  were  appointed  directors  ;  and  upon  the  death  of 
Wilson,  the  respondent,  Leathley  was  appointed  a  director  in  his 
place ;  and  Philip  Taylor,  a  member  of  the  company,  was  ap- 
pointed general  superintendent  of  the  works.  By  an  arrange- 
ment between  the  directors,  the  respondents,  R.  Small,  Shears, 
and  J.  Taylor,  were  appointed  managing  directors,  and  they  and 
F.  Baily,  and  S.  Donaldson,  were  trustees  of  the  company. 

In  the  beginning  of  May,  1825,  the  appellant,  being  desirous 
of  disposing  of  the  Corngreaves  estate,  and  of  all  Appellant  dedr- 
his  interest  inthe  said  mines,  collieries,  and  works,  ^'"*®"«^- 
called  with  that  view  at  the  company's  office  in  London,  and  had 
a  conversation  with  the  respondents,  R.  Small  and  Shears,  on 
the  subject,  without  disclosing  the  name  of  the  owner  of  the 

[178] 


*237  CASES  IN  THE  HOUSE  OF  LORDS. 

property  which  waa  offered  for  sale*  On  the  12th  of  May,  the 
respondent  James,  as  the  agent  of  the  appellant,  called  on  the 
respondent,  J.  Taylor,  and  gave  him  a  short  and  general  descrip- 
tion of  the  said  estate  and  works,  and  stated  that  the  price  would 
be  about  600,000/.,  but  did  not  then  disclose  to  whom  the  same 
belonged.  On  the  18th  of  May,  the  proposal  to  sell  being  entei> 
tained,, James  informed  J.  Taylor  that  the  property  belonged  to 
the  appellant,  and  thereupon  an  appointment  was  made  for  P. 
Taylor  to  meet  the  appellant  on  the  following  morning. 
*  288  *  Several  meetings  between  them  then  took  place,  James 
being  present,  and  they  entered  into  much  discussion  as 
to  the  advantages  and  capabilities  of  the  said  estate,  mines  and 
works.  During  the  last  of  these  meetings,  James 
proposed  that  P.  Taylor  should  accompany  him  to 
view  the  property.  P.  Taylor  agreed,  and  accordingly,  on  the 
81st  of  May,  he  and  James  arrived  at  Corngreaves,  and  examined 
that  estate,  mines,  and  works,  and  the  Dudley  Wood  and  Nether- 
ton  Works,  and  also  went  over  and  examined  the  Wolverhampton 
colliery.  During  the  time  that  P.  Taylor  waa  at  Corngreaves,  he 
made  various  inquiries  of  the  appellant,  relative  to  the  mines  and 
works,  conversed  with  him  on  the  subject  of  the  alterations  and 
improvements  then  intended  by  the  appellant,  and  expressed  his 
intention,  and  the  intention  of  those  on  whose  behalf  he  was 
acting,  to  follow  up  the  projected  alterations,  if  they  should 
become  the  purchasers,  and  to  erect  on  the  Corngreaves  estate 
six  blast  furnaces  for  making  pig-iron,  and  to  extend  the  mills 
and  forges.  P.  Taylor  made  notes  of  these  conversations  and 
of  his  own  observations,  but  did  not  communicate  them  to  the 
appellant. 

In  consequence  of  the  report  made  by  P.  Taylor  to  R.  Small, 
Shears,  and  J.  Taylor,  they  wrote  the  following  letter  to  the 
appellant :. 

"  39,  Lothbury,  June  6, 1825. 
"  Sir,  —  We  are  willing  to  purchase  your  property,  as  offered 
PropoMd  to  pur-  ^  Mr.  PhiUp  Taylor,  and  to  sign  an  agreement  to 
*^***^*  that  effect  upon  the.following  terms,  viz.,  purchase- 

money,  600,0002.,  to  be  paid  as  under :  25,0002.  upon  signing  the 
agreement;   200,0002.  on  taking  possession  on  the  10th 
*239    October  next,  or  sooner  *if  convenient  to  us-;  100,0002. 
on  the  10th  April,  1826  ;    100,0002.  on  the  10th  October ; 
100,0002.  on  the  10th  April,  1827 ;  75,0002.  on  the  10th  October, 
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1827;  the  four  last  instalments  to  bear  interest  after  the  rate 
of  5  per  cent  per  annum,  from  our  taking  possession  of  the  prop- 
erty ;  but  we  are  to  have  the  option  of  paying  said  instalments, 
or  any  part  of  them,  at  an  earlier  period. 

'*  This  proposal  is  made  by  us  under  a  complete  understanding 
that  you  will  afford  Mr.  P.  Taylor  every  facility  to  ascertain  the 
correctness  of  the  representations  that  have  been  made  to  him 
respecting  this  property ;  at  the  same  time  we  beg  to  observe, 
that  although  we  consider  it  as  a  matter  of  regularity  to  make 
this  remark,  we  entertain  no  doubt  that  the  facts  will  fully  con- 
firm all  that  we  have  heard :  should  it  prove  otherwise  in  any 
essential  point,  this  offer  not  to  be  considered  as  binding  on  our 
part. 

"  We  are,  Sir,  your  very  obedient  servants, 

"R,  Small,  J.  H.  Sheabs,  and  J.  Taylob." 

On  the  10th  of  June,  1825,  a  meeting  took  place  between 
the  said  three  respondents,   together  with   their 

_.    .  ,    _-     _^  _  \  1    .1  First  contract. 

sobcitor,  and  P.  Taylor  on  the  one  part,  and  the 
appellant  with  his  solicitor,  and  Henry  James,  on  the  other  part, 
when  an  agreement  in  writing  was  drawn  up  and  signed  by  the 
appellant  and  the  respondents,  in  substance  and  effect  as  follows: 

"  Memorandum  of  Agreement  made  the  10th  day  of  June,  &c. 
—  The  said  J.  Attwood  agrees  to  sell  to  the  said  J.  Taylor,  J. 
H.  Shears,  and  R.  Small,  and  the  said  Taylor,  Shears,  and  Small 
agree  to  purchase  of  the  said  Attwood,  the  freehold  and 
leasehold  estates,  iron  *  works,  collieries,  and  other  prop-  *  240 
erty  mentioned  in  the  schedule  herein  under  written,  for 
the  price  of  600,0002.,  to  be  paid  as  hereinafter  mentioned.  And 
it  is  hereby  agreed  that  the  sum  of  25,000/.  in  Exchequer  bills 
shall,  on  the  signing  of  this  agreement,  be  paid  by  the  said  J. 
Taylor,  Shears,  and  Small,  into  the  hands  of  Messrs.  Hoare  &; 
Co.,  bankers,  to  the  joint  account  of  the  said  Taylor,  Shears, 
Small,  and  Attwood,  by  way  of  deposit ;  which  bills  are  to  be 
pwd  over  to  Attwood,  on  giving  possession  as  hereinafter  men- 
tioned. And  J.  Taylor,  Shears,  and  Small  agree  to  pay  Attwood 
the  further  sum  of  200,0002.  on  the  1st  of  October  next,  and 
Attwood  agrees,  on  payment  thereof,  and  on  the  titles  being 
accepted,  to  give  full  and  complete  possession  unto  J.  Taylor, 
Shears,  and  Small ;  and  at  the  same  time,  if  required,  to  convey, 
&c.,  to  trustees,  to  secure  the  residue  of  the  purchase-money  and 
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interest,  by  the  instalments  hereinafter  mentioned,  and  subject 
thereto,  in  trust  for  the  purchasers,  and  Attwood  agrees  on  his 
part  within  one  month  to  deliver  to  the  said  Taylor,  Shears,  and 
Small  an  abstract  of  title  to  the  property,  and  to  deduce  a  good 
title  thereto,  with  such  exceptions,  nevertheless,  as  are  stated  in 
the  schedule  to  this  agreement,  and  except  that  he  shall  not  be 
required  to  show  the  lessois'  title  to  the  leasehold  property  or 
their  leasing  powers.  And  Taylor,  Shears,  and  Small  agree  to 
pay  to  Attwood  the  residue  of  the  purchase-money  by  the  fol- 
lowing instalments :  viz.,  100,0002.  on  the  15th  April,  1826 ; 
100,000/.  on  the  15th  October,  1826;  100,000/.  on  the  15th 
April,  1827 ;  and  75,000/.  on  the  15th  October,  1827 ;  with  in- 
terest for  the  same  sums,  at  five  per  cent,  to  be  reckoned 

*  241    from  the  1st  of  October  next  until  the  day  *  of  payment 

thereof ;  such  interest  to  be  paid  by  equal  half-yearly  pay- 
ments, and  to  be  secured  by  the  joint  and  several  bond  of  the 
said  Taylor,  Shears,  and  Small ;  and  they  agree  to  purchase  and 
pay  for  by  a  bill,  at  two  months'  date,  the  following  property  at 
the  time  of  taking  possession,  viz.,  materials  of  a  steam-engine, 
the  debts  due  from  the  contractors  and  workmen  employed  on  the 
property,  the  stock  of  pig-iron,  refined  metal,  blooms,  rods,  bars ; 
the  stock  of  steel,  ropes,  chains,  &c. ;  the  canal  boats,  &c. ;  the 
iron-stone  at  Dudley  Wood,  Netherton,  and  Wolverhampton,  &c." 
The  schedule  to  which  the  agreement  refeired  was  to  the 
following  effect : — 

^^  Comgreaves  estate  consists  of  mansion  house,  gardens,  and 
outbuildings,  plantations,  &c.,  in  the  occupation  of  J.  Attwood 
and  his  undertenants,  comprising  about  250  acres,  with  the  tim- 
ber growing  thereon,  in  the  several  parishes  of  Rowley  Regis, 
Staffordshire ;  and  Dudley,  Worcestershire ;  and  the  township  of 
Cradley,  in  the  same  county,  247  acres  of  which  are  freehold,  and 
two  acres  or  thereabouts  copyhold.  The  purchasers  will  not  be 
entitled  to  the  minerals  in  forty-four  acres  of  the  freehold  land, 
such  land  having  been  acquired  under  an  Inclosure  Act,  with  a  res- 
ervation of  the  minerals  to  the  lord  of  the  manor.  It  is,  however, 
understood  that  the  land,  under  which  the  purchasers  shall  be  en- 
titled to  recover  the  minerals,  shall  not  be  less  than  200  acres,  in- 
cluding the  part  already  worked.  J.  Attwood  will  not  undertake 
to  make  out  a  marketable  title  to  pieces  of  land  situate  in  Rowley 
Regis,  containing  about  nine  acres ;  nor  to  one  acre  three 

*  242  rods  in  the  *  parish  of  Dudley,  being  an  allotment  under 
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an  Inclosure  Act;  but  in  case  he  shall  not  be  able  to  make 
out  such  a  tide,  he  will  enter  into  an  unqualified  covenant  to 
the  purchasers  for  quiet  enjoyment,  &c. 

"  Late  Banks's  Furnaces.  —  This  property  comprises  two  blast 
furnaces,  refinery,  engine,  and  buildings,  held  under  Lord  Dudley, 
on  lease  or  agreement  for  a  lease  of  which  seven  years  are  unex- 
pired, subject  to  a  rent  of  8502.  per  annum. 

"  Dudley  Wood  or  Netherton  Iron-works.  —  This  property  con- 
sists of  eleven  acres,  on  which  four  blast  furnaces,  two  refin- 
eries, steam-engine,  and  sundry  tenements  and  buildings  have  been 
erected  ;  also  the  coal  and  iron-stone  mines,  comprising  234  acres, 
subject  to  such  several  surface  and  other  rents  and  royalties  as 
are  now  paid  by  J.  Attwood  for  the  same  ;  all  which  premises  are 
held  under  Lord  Dudley  by  J.  Attwood  as  tenant  at  will. 

"  Wolverhampton  colliery.  —  This  property  consists  of  71  acres 
of  coal  and  iron-stone  mines,  in  the  township  of  Wolverhampton, 
with  the  buildings  thereon,  held  on  a  lease  for  a  term,  whereof 
three  years  are  unexpired,  with  a  covenant  to  renew  for  a  further 
term  of  twenty-one  years  under  Lord  Darlington,  subject  to  the 
rents  and  royalties  thereby  reserved ;  also  sixteen  acres  of  coal  and 
iron-stone  mine,  of  which  a  lease  has  been  agreed  to  be  granted 
by  Lord  Darlington,  for  a  term  not  less  than  fourteen  years,  sub- 
ject to  such  rent  and  royalties  as  are  agreed  to  be  paid  by  J. 
Attwood ;  also  all  his  interest  in  the  wharf  or  basin  at  Wolver- 
hampton ;  and  the  buildmgs,  plant,  steam-engines,  implements  of 
trade,  &c.,  necessary  for  carrying  on  the  iron  and  steel  trade, 
which  are  upon,  or  connected  with,  the  foregoing  works 
and  collieries,  *  or  such  of  them  as  belong  to  J.  Attwood,  *  243 
are  included  in  this  purchase. 

"  Signed  by  John  Attwood,  John  Taylor,  James  Henry  Shears, 
and  Robert  Small ;  and  witnessed  by  Philip  Martiueau  and 
Thomas  Hewitt." 

The  appellant  having  learnt,  prior  to  the  title  to  the  estate 
being  finally  approved,  that  the  said  three  respondents  and  the 
other  directors  of  the  partnership  were  desirous  to  make  a  report 
to  the  members  thereof,  which  should  include  the  mention  of  the 
purchase  of  this  property,  wrote  to  the  respondent  Small,  object- 
ing thereto,  and  reminding  him  of  the  stipulation  stipulation  for 
of  secrecy  into  which  they  entered  until  the  title  ^^^y- 
should  be  accepted.  Mr.  Small  wrote  to  him  in  reply,  on  the  19th 
August,  1825,  undertaking  to  delay  the  report  until  he  might 
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required  to  make  a  good  title  to  certain  pieces  of  land,  but  in 
case  he  should  not  be  able  to  make  such  title,  that  he  would 
enter  into  a  covenant  for  quiet  enjoyment ;  (a)  and  Mr.  P.  Tay- 
lor, after  observing  that  such  stipulation  anticipated  the  difficulty 
stated  by  Mr.  Malton,  proceeds  thus :  "  If  the  only  difficulty  is 
that  the  title  is  not  marketable,  but  good  to  hold,  I  'should 
think  Mr.  Attwood's  covenant  for  quiet  possession  good,  and  if 
security  for  the  performance  is  required,  I  should  say  the  amount 
ought  to  be  1500Z.  per  acre  at  least,  as  we  may  place  plant  on  the 
questionable  property,  &c.  I  hope  and  trust  that  no  difficulties 
will  arise  that  cannot  be  pleasantly  got  over;  but  such  points 
ought  to  have  been  submitted  to  me  before  the  30th  of  Septem- 
ber, the  agreement  having  been  made  on  the  10th  of  June.  We 
are  proceeding  with  the  stock-taking,  and  I  am  certain  it  will  be 
honestly  done,"  &c.  I  have  gone  through  the  iron  and  steel 
ledgers  for  the  last  year,  and  I  am  much  pleased  with  their 
appearance.  The  connection  is  a  good  one ;  good  prices,  steady 
customers,  no  deductions,  allowance,  or  the  like ;  no  bad 

*  247    debts,  and  short  credits.    The  connection  in  the  steel  *  trade 

may  be  considembly  extended  by  a  little  exertion.   Nothing 
has  been  pushed  or  forced  in  this  concern,",  &c. 

In  consequence  of  some  delay  and  difficulty  having  occurred 
in  respect  of  the  appellant's  titles,  a  supplemental 

Second  contract.  '^       ^  .  i  .    ,  i    i  . 

agreement  was  entered  mto  and  drawn  up  m  writ- 
ing on  the  1st  of  October,  1825,  but  was  not  then  signed,  on 
account  of  the  absence  of  J.  Taylor  from  London.  Tliis  second 
agreement,  between  the  same  parties,  recited  the  first,  and  that  in 
pursuance  thereof  25,000Z.  in  exchequer  bills  were  paid  in  the 
manner  therein  mentioned,  and  several  abstracts  of  titles  to  the 
freehold,  leasehold,  and  other  estates,  proposed  by  Attwood  to  be 
sold,  were  delivered  by  his  solicitors  to  the  solicitors  of  R.  Small, 
Shears,  and  J.  Taylor,  and  were  in  a  course  of  investigation,  and 
certain  objections  were  taken  to  them,  some  of  which  remained 
to  be  explained;  and  after  further  reciting  that  the  time  had 
arrived  for  payment  of  the  sum  of  200,000Z.,  and  for  delivery  of 
the  said  exchequer  bills  to  Attwood,  —  and  had  his  titles  to  the 
premises  been,  as  had  been  at  first  expected,  in  a  state  fit  for 
acceptance  by  the  purchasers,  the  time  would  also  have  arrived 
for  giving  them  possession  of  the  property,  —  and  that,  in  conse- 
quence of  the  then  state  of  the  titles,  it  had  been  agreed  that  the 


(a)  Vide  supra,  p.  242. 
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first  agreement  should  be  varied,  this  agreement  witnessed  that, 
upon  the  delivery  of  the  said  exchequer  bills,  and  payment  of  the 
said  sum  of  200,000Z.  to  Attwood,  in  addition  to  any  other  pay- 
ments required  to  be  made  by  the  said  recited  agreement  on 
delivery  of  possession,  J.  Taylor,  Shears,  and  R.  Small,  should  be 
let  into  possession,  for  their  own  benefit,  of  so  much  of  the  said 
several  estates  and  property  as  were  then  in  the  actual  occupation 
of  Attwood,  and  into  the  receipt  of  the  rents  and  profits  of 
the  *  residue  thereof,  without  such  possession  nevertheless,  *  248 
when  taken,  being,  or  being  deemed  or  considered  by  Att- 
wood as  an  acceptance  of  the  titles,  or  as  an  abandonment  on  the 
part  of  J.  Taylor,  Shears,  and  R.  Small,  of  their  right  to  have  all 
valid  objections  to  the  titles  removed,  and  all  defective  evidence 
supplied  by,  or  at  the  expense  of,  Attwood.  And  Attwood  further 
agreed,  that  he,  or  his  heirs,  executors,  &c.,  should  proceed  to 
remove  all  valid  objections  to  \he  titles,  &c.  And  it  was  further 
agreed,  that  instead  of  the  said  instalment  of  75,0002.  being  paid 
on  the  loth  day  of  October,  1827,  the  same  should  be  left  on  the 
security  of  the  estates  and  property,  at  interest  at  four  and  a  half 
per  cent,  payable  half-yearly,  and  by  way  of  mortgage,  to  Attwood, 
with  a  covenant  to  pay  the  same,  as  well  principal  as  interest,  and 
to  continue  for  fourteen  years  from  the  15th  October,  lS37.  The 
agreement  then  provided  for  the  further  withholding  the  75,000?. 
after  the  expiration  of  fourteen  years,  on  the  event  of  any  valid 
objection  stiU  remaining  to  the  titles,  and  for  the  indemnification 
of  the  purchasers  for  any  loss  by  reason  of  any  such  defect  of  title  ; 
but  the  other  instalments  of  the  purchase-money  were  to  be  paid 
as  provided  for  by  the  first  agreement,  which  was  to  be  observed 
and  performed  in  all  respects,  save  and  except  so  far  as  it  was 
varied  by  these  presents. 

Mr.  P.  Taylor  having  been  informed  by  Mr.  Attwood,  who 
returned  to  Corngreaves  on  the  2d  of  October,  of  his  reason  for 
not  executing  this  agreement,  set  off  next  day  for  Redruth,  in 
Cornwall,  and  while  at  Bristol,  on  his  way,  he  wrote  a  letter  to 
R.  Small.  The  folldwing  extracts  explain  the  objects  of  his 
journey:  "Last  night,  at  about  nine  o'clock,  Mr.  Attwood 
returned  to  Corngreaves,  and  communicated  to  me  what 
had  taken  place  in  London.  I  confess  *  that  I  was  very  *  249 
much  chagrined  by  our  arrangements  at  the  works  being 
broken  in  upon.  The  circulars  were  ready  to  go  forth  this  morn- 
ing, and  to-morrow  being  Quarter-day,  when  iron-masters  meet 
their  customers,  it  would  have  been  announced  that  we  had 
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thus :  ^'  Mr.  Small  and  I  feel  assured  that  you  have  remained 
at  Comgreaves  with  the  best  intentions,  but  we  should  have 
been  glad  if  you  had  come  up  to  have  been  present  at  the 
meeting  of  directors  this  day."  "  At  the  meeting  it  was  deter- 
mined that  the  solicitors  should  immediately  give  notice  to  Mr. 
Attwood  to  complete  his  sale  on  or  before  the  1st  of  November, 
or  that  we  should  consider  the  contract  void,  and  expect  the 
repayment  of  our  deposit,  with  all  expenses.  By  this  course  we 
are  advised  that  we  act  without  prejudice  to  our  right  as  .to  any 
insuflBciency  of  title  ;  and  the  time  between  this  and  the  1st  of 
November  will  admit  of  the  directors  having  the  advantage  of 
the  presence  of  Mr.  J.  Taylor  and  yourself.  It  would  be  uncan- 
did  and  unmanly  in  one  not  to  state,  that  not  only  the  world  out 
of  doors  entertain  an  idea  that  we  have  given,  or  agreed  to  give, 
much  too  high  a  price  for  this  property,  but  that  many  of  our 
directors  appear  to  entertain  the  same  idea ;  and  that  unfortu- 
nately for  our  comfort,  Mr.  Small  and  I,  in  spite  of  our  wish  to 
entertain  a  contrary  opinion,  are  tainted  with  the  same  statement. 
I  trust  that  we  are  all  possessed  of  too  high  a  sense  of  honour  to 
think  of  cancelling  an  agreement  upon  a  mere  technical  dij£culty 
or  imperfection,  and  acting  up  to  that  (although  we  were  advised 
by  our  solicitors  that  no  doubt  was  entertained  By  them  that  we 
could  get  out  of  the  contract  if  we  were  not  disposed  to  fulfil  it), 
we  were,  notwithstanding  you  had  stated  your  opinion  that  some 
mischief  might  have  arisen  from  the  delay  of  the  last  week, 
determined  to  make  good  the  purchase,  until  after  Mr.  Attwood's 
^refusal  to  execute  the  deed  on  Monday,  and  his  declaration  that 
he  would  not  do  so  until  Mr.  J.  Taylor  should  be  again 

*  253    communicated  with  ;  but  after  that,  *  and  our  subsequently 

stating  formally  to  him,  in  the  presence  of  all  the  solicitors 
and  Mr.  James,  that  if  he  did  not  execute  the  new  contract  upon 
the  agreed  terms  of  indemnity,  we  considered  that  the  whole 
negotiation  would  fall  to  the  ground,  as  we  should  not  thereafter 
consider  ourselves  bound  in  honour,  and  our  solicitors  advised 
that  we  were  not  bound  in  law.  It  would  be  worse  than  knight- 
errantry  in  us  not  to  let  the  whole  affair  be  subject  to  revision 
before  the  directors.  We  have,  therefore,  particularly  to 'beg 
that  you  will  not  give  any  direction  to,  or  make  any  communica- 
tion to  Mr.  Attwood  or  his  representatives,  in  respect  of  the 
property,  lest  it  should  be  capable  of  being  construed  into  an 
acceptance  of  the  title.  We  presume  that  you  will  return  to 
London,  and  expect  that  Mr.  J.  Taylor  will  also  very  shortly  be 
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here,  as  soon  as  we  ascertain  which,  we  will  immediately  con- 
vene a  special  meeting  of  the  directors  to  meet  you.  I  must 
entreat  that  you  will  consider  that  we  are  all  thoroughly  con- 
vinced that  you  have  in  this,  as  in  all  other  affairs  of  the  com- 
pany, done  what  you  consider  to  be  for  the  best." 

On  the  20th  of  October,  the  respondents,  R.  Small,  Shears,  and 
J.  Taylor,  proposed  to  the  appellant,  by  their  solicitor,  Mr.  Stevens, 
that  if  the  appellant  would  waive  the  point  as  to  their  personal 
responsibility,  they  would  proceed  with  the  contract.  The  appel- 
lant agreed  to  that  proposal  on  the  21st,  but  afterwards,  on 
the  same  day,  Mr.  Stevens,  accompanied  by  Mr.  Pontardent,  then 
clerk  to  Messrs.  Martineau  and  Malton,  waited  upon  the  appel- 
lant, and  in  the  presence  of  the  respondent  James,  stated  that 
some  of  the  committee  of  directors  wished  it  to  be  ascertained 
whether  the  data  given  by  the  appellant  to  P.  Taylor  were  cor- 
rect, and  they  proposed  that  a  deputation  of  directors 
should  go  to  Comgreaves  for  the  puipose  *  of  examining  *  254 
the  property  and  works,  and  making  such  inquiries  as 
might  be  deemed  necessary.  The  appellant,  on  the  next  day, 
consented  to  that  proposal  also,  and  accordingly,  on  the  27th 
of  October,  the  respondents,  R.  Small,  William  Leathley,  and 
Stuart  Donaldson,  proceeded  to  Comgreaves. 

The  data  above  mentioned  to  have  been  given  to  P.  Taylor  by 
the  appellant,  to  ascertain  the  correctness  of  which  The  deputation  of 
the  deputation  was  sent,  were  statements  written  greaveu. 
by  P.  Taylor,  or  by  a  clerk  of  the  company,  from  notes  of  verbal 
communications  made  to  him  from  time  to  time  by  Mr.  Attwood, 
and  from  his  own  observations  on  the  property  and  works  while 
he  was  at  Comgreaves  in  July,  1825.  These  statements  were 
transmitted  by  P.  Taylor  to  his  principals  without  being  sub- 
mitted to  Mr.  Attwood.  He,  however,  admitted  their  general 
correctness  as  estimates,  but  whether  they  were  estimates  only, 
or  statements  of  actual  cost  of  manufacturing  iron  on  the  prop- 
erty for  a  particular  period,  was  one  of  the  main  questions  in 
the  cause,  in  which  they  were  referred  to  as  exhibit  P.  T. 
No.  1,  (a)  being  the  first  of  a  series  of  papers  *  furnished    *  255 

(a)  The  following  is  the  paper,  P.  T.  No.  1 :  **  Six  furnaces  to  be  erected  on  the 
freehold,  each  capable  of  making  from  60  to  60  tons  of  pig-iron  per  week,  say  from 
300  to  860:  — 

Tmu.  Tom.  £     s,    d. 

860  pigs  will  require  .    .    .    1,200  coals,  at  4s.  all  charges  .    .    240    0    0 
40  loss  in  refining. 
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by  Mr.  Riilip  Taylor.     The  deputation,  on  arriving  at 

256  Corngreaves,  with  the  assistanee  of  Mr.  *  Harrison,  Mr. 

Tom.  Tons.  £    s.    d. 

820  refined  metal,  requiring      280  do.  at  8< 42    0    0 

80  lost  in  puddling. 

290  half  blooms     ....     290  do.  at  8s 48  10    0 

9  loss  in  making  bar. 


281  finished  bar 
18  if  in  rods 


160  do.  at  8s 24    0    0 


268  finished  rods   . 

Fine  slack  for  two  engines  .    120  do.  at  2s 12    0    0 


2,060  £861  10    0 


Ton$.  C9Dt»^ 
An  allowance  for  scraps  is  to  be  giren  to  the  above 

quantity  of  rod,  for 6      10 

Do.  of  bar  for 7       0 

268  tons  of  rods,  at  16/.  it  4,2082.  and  6  tons  10  cwt 

scraps,  at  8/.  is  62/.,  together 4,260    0    0 

281  tons  of  bar,  at  15/.  is  4,215/.  and  7  tons  scraps,  at 

7/.  is  49/.,  together 4,264    0    0 

£  s.  d. 

Labour  and  charges  on  pig    0  15  0  Average  cost  of  iron-«tone,  if  used 

„            „          for  fining  0  8  0  on  the  freehold. 

„            „          forge         0  18  0  l-8d  Lord  Dudley  .    18s.  a  ton. 

„            „          mill          0  6  9  l-8d  Lord  Darlington  10s.   „ 

l-3d  freehold  .    .    .  lis.   „ 

1  17  9                                          

General  charges    .    .    0  7  8  84s. 


£2      5    0  per  ton  on  bar.  Average  lis.  Ad, 


£  s.  d, 

2,050  tons  coals  as  above  to  make  860  tons  pig,  bar,  and  rods  .861  10  0 
1,125  tons  iron-stone  (being  8  tons  2  cwts.  2  qrs.  to  each  ton  of 

pig),  average  cost,  lis.  6(/.  646  17  7 

824  tons  limestcme;  being  18  cwt.  do.  do.  7s.  8c/. 117  8  0 

General  charges,  labour,  &c.,  on  281  tons  bag  or  268  of  rods, 

at  45s 691  15  0 


£1,717    10    6 


£     s,    d\  £     s.    d. 

Sale  amount  of  268  tons  rods,  at  16/ 4,260    0    0 

Total  cost  .    .    1,717  10    6  profit. 

2,642    9    6 

Sale  amount  of  281  tons  bar,  at  15/ 4,264    0    0 

Total  cost  .    .    1,717  10    6  profit. 

2.542    9    6 

[186] 


ATTWOOB  V.   SKALL.  *  256 

Morrison,  and  Mr.  Bmnton,  all  scientific  men,  and  of 
practical  experience  in  mining  *  operations,  devoted  the    *257 

Upon  the  freehold  property  there  10  a  complete  work  ibr  mjumfacturing  steel,  con- 
fisting  of  conyerting  fbniaces,  cast  steel  Airaaoes,  and  forge,  capable  of  producing  20 
tons  of  cast  and  wronght  steel  per  week.  The  steel  made  at  these  works  has  always 
maintained  a  high  character,  and  this  branch  is  capable  of  considerable  extension. 
The  aTerage  profit  on  conTcrting  and  manufacturing  is  about  10/.  per  ton,  and  there 
is  no  great  reason  to  apprehend  any  considerable  redaction  in  profit,  as  the  price  of  . 
steel  hsA  not  been  proportionably  reduced  with  the  price  of  foreign  iron. 

Say  20   tons  steel  produces  each  week  at  10/.  profit. 
60  weeks. 

1,000  at 
10 


£10,000  profit  per  annum. 


The  above  statements  have  been  made  out  upon  data  as  to  the  cost  of  materials 
snd  charges,  which  considerably  exceed  the  actual  costs  and  charges  as  shown  by  the 
books  kept  at  the  works.  Thus  8  tons  6  cwts.  2  qrs.  18  lbs.  of  coals  are  allowed  to 
each  ton  of  pig-iron,  amountiBg  to  the  weekly  sum  of  240/.,  but  the  quantity  actually 
lied  is  2  tons  16  cwts.  2  qrs.,  being  a  weekly  charge  of 

£20S 

Say    87   per  week, 
or       60 

1,860  per  annum. 
The  same  applies  to  the  six  fiimaces  on  the  freehold    .    1,860 


£8,700  per  annum. 


18  cwt  of  limestone  are  supposed  to  be  required  to  each  ton  of  pig,  whereas  the 
books  show  the  actual  consumption  10  cwt  8  qrs.  8  lbs.,  making  a  difference  of 

£47    per  week  on  the  cost  of  that  article 
or    60 

£2,860  per  annutn. 
2,860  same  difference  as  leasehold. 

£4,700 

The  charge  of  labour  for  making  pig-iron  is  stated  at  168.,  whereas  the  ayerage 
chsrge,  according  to  the  books,  is  13s.  Of</. 

There  are  six  ftimaces  on  the  leasehold  property,  making  860  tons  pig  per  week. 

The  10  yard  coal  is  worked  out,  but  a  considerable  quantity  of  iron-stone  is  raised 
upon  it,  costing,  with  all  charges,  12s.  a  ton. 

The  furnace  coal  required  is  at  present  supplied  by  Lord  Dudley,  at  the  rate  of 
9t.  per  ton. 
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greater  part  of  two  days'  on  that  estate  to  the  examination  of 
the  property,  and  of  the  books  of  account  kept  by  the  appel- 
lant, and  they  had  produced  to  them  the  ledger  yield  accounts 
and  furnace  stock  books  of  James  and  Matthias  Attwood  at  the 
Dudley  Wood  works  for  the  nine  years  ending  1821.  While 
they  were  discussing  these  accounts  in  Mr.  Attwood's  drawing- 
room,  he  and  Henry  James  and  Richard  Edwards,  his  clerk,  from 
the  next  room,  supplied  other  statements  in  writing  by  way  of 
explanation  of  the  P.  T.  papers.  These  explanatory  statements, 
with  observations  on  them  by  the  deputation,  were  also  exhibits 
in  the  cause,  and  they  were  referred  to  as  the  D.  papers,  meaning 
the  deputation  papers,  numbered  1  to  12.  (a) 

The  six  furnaces  require  to  make  860  tons  a  week  £    a.    d. 

1,200  tons  coals,  at  9«.  4cr. 660    0    0 

1,126  iron-stone     11<.  M, 646  17    6 

824  limestone      6s.  9(/. 109    7-  0 

General  charges  on  860  tons,  16« 270    0    0 

£1,586    4    6 

260  tons  of  this  pig  are  converted  into  bar  at  the  mill  on  the  free- 
hold, making  200  tons,  selling  for  16/ £8,200    0    0 

100  tons  are  sold  as  pig,  for  8/.  10s 85000 

£4,060    0    0 
Charges  for  making  200  tons  bar,  80s 80000 

£8,750    0    0 
Charges  on  the  860  tons  pig,  as  above 1,586    4    6 

On  making  10,000  tons  bar  and  5,000  tons  pig,  the  profit  at  16/., 

and  8/.  10s.  is,  per  week £2,168  15    6 

Calculations  made  by  the  said  Philip  Taylor,  from  the  foregoing  statements, 
which  were  marked  by  the  said  defendant,  John  Attwood,  as  hereinbefore  men- 
tioned :  — 

Thus  10,000  tons  of  bar,  and  5,000  tons  of  pig,  at  16/.  and  8/. 

lOs.  give  an  annual  profit  of £108,188  15  0 

at  £15  and  £7  10s. '93,188  16  0 

at    14  and    6  10s 78,188  16  0 

at    18  and    5  10s 68,188  15  0 

at    12  and    4  10s 48,188  15  0 

at    11  and    8  10s. 88,188  15  0 

It  must  be  observed,  that  a  reduction  in  the  price  of  iron  is  attended  with  a 
reduction  in  the  charges  of  making,  and  in  the  cost  of  raising  materials. 

Philip  Taylor." 


(a)  The  following  are  some  of  the  D.  Papers  made  to  explain  and  verify  P.  T. 
No.  1.  Several  notes  added  by  the  deputation  are  omitted  here ;  they  are  mentioned 
in  the  judgments. 
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The  deputation,  on  the  evening  of  the  28th  of  *  October,    *  268 
left  Comgreaves  for  Birmingham,  whence  on  the  29th  they 
sent  the  following  paper  to  P.  Taylor,  who  remained  at  Corn- 
greaves  :  — 

"  Qu.  1,170  tons  of  coals  used  in  making  360  tons  of  pig-iron ; 

"June  6th,  1826. 
"D.  1. — Cost  of  making  860  tans  of  forge  pig-iron,  at  the  Dudlmf  Wood  and  Netherton 

Furnaces, 

£    8.    d. 

1,170  tons  of  coal,  average  price  at  9>.  6<f.  a  ton 660  17    6 

1006  tons  of  iron-stone     .    .    .    lls.Od 664    8    0 

i  WoWerhampton    ...      95.  ^d. ) 
i  Dudley  Wood  .    .    ,    .    128,^d.) 

2i3toD8ofUn]estone     ...      ^8.2d, 87    1    6 

General  charges  ,    ,    ,    .    lis.Od, 262    0    0 

Cost  per  ton  4/.  0«.  8<f £1,444    7    0 

May  28th,  1826. 
D.  2.  —  Cost  of  coal  at  Comgreaves.    Expenses^  per  ton,  in  getting,  raising,  and  ddivering 
coal  and  slack  at  the  Iron  Works  at  Comgreaves, 

Coil Ss,Sd.per  ton. 

Eougfa,  slack,  and  lamps 2s.  2d, 

SUck 1».  6rf. 

Engineers  and  machine-men,  average      Os.  l^. 

June  6th,  1826. 
D.  8.  —  Cost  of  making  860  tons  of  forge  pig-iron  at  Comgreaves  Iron  Works. 

£     s,    d. 

l,170tonsofcoal,  at4s.  perton 28400 

l,008ton8  of  iron-stone,  at  lOs 60400 

270  tons  of  limestone,  at  7<.  &f. 101    6    0 

Wages,  &c 262    0    0 

Cost  per  ton,  8/.  Of.  7i<f £1,091    6    0** 

It  is  not  necessary  to  set  forth  the  remaining  papers  at  length. 

D.  4,  was  an  account  of  pig-iron  made  hy  the  four  furnaces  at  Dudley  Wood,  in 
1818.  (This  paper  was  not  flimished  by  the  appellant,  but  was  drawn  up  by  Mr. 
LestUey,  from  the  furnace  work-book  of  J.  and  M.  Attwood.) 

D.  6  and  6,  both  dated  June  6th,  1826,  were  accounts  of  the  costs  of  making  mer- 
dunt  bar  and  rod  iron  at  Comgreaves  iron  works. 

D.  7,  dated  28th  May,  and  D.  8.  dated  September  80th,  1826,  were  statements  of 
the  costs  of  getting  Wolverhampton  iron-stone  and  coal. 

B.  9  and  10,  dated  28th  of  May,  1826,  were  accounts  of  expenses  of  getting  iron- 
•tone,  coal,  and  limestone  at  Dudley  Wood  and  Netherton ;  and  D.  11  and  12,  of 
the  Mune  dato,  were  accounts  of  the  expenses  of  making  merchant  bar  iron,  and  rods 
per  ton. 
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does  this  include  what  is  required  £Dr  the  steam-engine,  and  for 
calcining  the  iron-stone  ? 

"  Eight  accounts,  marked  No.  1  to  8,  are  left  with  Mr.  Taylor ; 
Mr.  Brunton  and  Mr.  Taylor  will  examine  the  same. 

"  Mr.  Taylor  will  send  up  the  account  of  the  recent  production 

of  the  furnaces,  say  from  1st  October,  1824,  to  1st  October,  1825. 

*'  Qu.  Mr.  Taylor  states  a  considerable  saving  in  the  quan- 

*  259  tity  of  coal  used  in  making  a  ton  of  pig-iron ;  *  say  between 

that  stated  to  be  aUowed,  and  the  quantity  actually  used  ? 

"  Quantity  allowed,  3  tons,  6  cwt.  2  qrs.  18  lbs. 

"  Quantity  actually  used,  only  2  tons,  16  cwt.  2  qrs.,  making  a 
weekly  saving  of  37?.,  or  1850Z.  per  annum  on  the  six  furnaces, 
and  the  same  on  the  freehold. 

"  We  find  the  quantity  actually  used,  from  the  accoimt  taken 
from  the  books  for  a  period  of  eleven  years,  to  be  3  tons,  4  cwt, 
2  qrs.  9  lbs. 

"Mr.  Taylor  states  the  limestone  used  to  be  10  tons,  3  cwt. 
8  qrs.,  whereas  we  find  from  the  books  the  quantity  used  to  be 
13  cwt.  20  lbs." 

In  reply  to  these  queries,  P.  Taylor  wrote  on  the  following  day 
to  R.  Small  a  letter,  from  which  the  following  is  an  extract: 
"  Since  you  left  me  I  have  been  constantly  engaged  in  examin- 
ing Mr.  Attwood's  books,  and  in  comparing  the  statements, 
which  he  has  exhibited,  with  them.  There  are  still  some  points 
which  I  have  not  yet  fully  gone  through,  but  shall  be  able  to 
finish  all,  so  as  to  leave  this  place  to-morrow  evening.  I  may 
observe,  generally,  that  although  it  woifld  not  be  safe  or  prudent 
to  estimate  profits  upon  the  close  calculations  which  Mr.  Attwood 
has  recently  exhibited  to  confirm  the  statements  he  made  at  the 
time  of  his  agreement  for  the  sale  of  his  property,  still  that  these 
appear  to  me  unquestionably  to  prove,  that  the  data  which  he 
gave  us  at  the  time  of  the  contract  were  more  favoiu^ble  to  the 
buyer  than  the  seller." 

The  deputation,  on  their  return  to  London,  made  the  following 
The  deputation's  report  to  the  directors,  dated  the  3d  of  November, 
tore.         ^  1825 :   "  Having,  in  accordance  with  the  resolution 

of  the  Board  of  Directors  of  the  British  Iron  Company,  on  Tues- 
day, the  25th  ultimo,  proceeded  to  Dudley  Wood  and  Com- 

*  260    greaves,  and,  assisted  by  *  Mr.  Brunton  and  others,  having, 

with  every  diligence  and  attention  of  which  we  are  capa^ 
ble,  examined  the  books  and  other  documents  submitted  to  us  by 
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Mr.  Attwood,  we  have  come  to  the  conclusion  that,  in  a  com- 
parison with  the  paper  which  purports  to  contain  the  principles 
and  calculations,  on  which  the  negotiation  was  originally  founded, 
Mr.  Attwood  has  substantially  redeemed  the  pledge  he  had  given, 
of  proving  that  the  information  upon  which  the  managing  direc- 
tors concluded  their  contract  with  him  is  correct  and  well-foiuided. 
S.  Donaldson,  W.  Leathlbt,  R.  Small,  Chairman.'' 

Some  objections  were  still  made  by  the  purchasers  to  complete 
the  contract,  but  on  the  appellant  consenting  to  a     f^^^  ^nd  final 
reduction  of  50,000?.  from  the  price  first  agreed  «»**•«*• 
on,  and  to  release  them  from  personal  liability,  they  entered  into 
a  third  agreement  with  him  on  the  4th  of  November,  and  the 
same  was  indorsed  on  the  second  agreement  before-mentioned, 
and  was  as  follows :  —  **  Whereas,  since  the  within  written  ipem- 
orandum   qf  agreement  was  prepared  and  perfected  ready  for 
execution  by  the  said  several  parties,  but  before  the  execution  of 
the  same  by  them,  it  hath  for  divers  good  causes  been  agreed  to 
vary  and  alter  the  same,  and  also  the  therein  recited  agreement, 
in  manner  herein  mentioned,  but  not  further  or  otherwise :  Now 
these  presents  witness,  and  it  is  hereby  agreed  by  and  between 
the  parties  to  these  presents,  and  to  the  within  written  memo- 
randum of  agreement,  and  the  memorandum  of  agreement  thereby 
referred  to,  that  the  said  J.  Taylor,  J.  H.  Shears,  and  R.  Small, 
their  heirs,  executors,  and  administrators,  shall  be,  and  they  are 
hereby  exonerated  and  discharged  from  all,  and  all  manner  of 
personal  liability  to  the  payment  of  any  sum  or  sums  of 
money  whatsoever,  by  reason  *  or  means  of  their  having    *  261 
been  parties  to  and  signed  the  said  recited  memorandum 
of  agreement,  or  from  any  act  whatsoever  in  any  wise  incidental 
thereto,  or  consequent  thereon ;  save  and  except  that  they  shall 
be  and  remain  answerable  for  and  liable  to  the  payment  of  the 
interest  on  the  remaining  instalments  of  the  said  purchase-money, 
as  in  the  said  within  recited  agreement  expressed,  so  long  as  they 
remain  in  possession  of  the  said  hereditaments  and  premises,  or 
any  part  thereof,  and  that  the  said  J.  Attwood  shall  be  satisfied, 
as  his  only  means  of  enforcing  the  pajrment  of  the  subsequent 
instalments  of  the  purchase-money  mentioned  in  the  said  recited 
memorandum  of  agreement,  with  the  security  of  the  heredita- 
ments specified  in  the  said  memorandum  of  agreement,  and  which 
said  hereditaments  are  to  be  conveyed  to  trustees  in  manner  in 
the  within  written  agreement  expressed,  and  with   the  usual 
powers  or  trusts  for  sale  for  enabling  the  trustee  or  trustees  for 
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what  I  now  repeat,  is,  that  the  WolverhamptcNi  and  Dudley 
Wood  mine  ground  would  well  supply  tiie  present  six  furnaces, 
and  six  additional  ones  (to  be  built  at  Ciomgreaves),  if  the  ground 
was  properly  opened  and  efEectually  worked;  but  I  certainly 
never  stated  that  the  ground  was  so  opened  at  present  as  to  afford 
an  adequate  supply."  *'  I  think  you  hare  forgotten  the  accounts 
exhibited  by  Mr.  Attwood,  which  show  cleaiiy  that  Lord  Dudley 
was  supplying  coal  at  98.  per  ton,  when  the  agreement  was  made, 
but  that  he  has  advanced  it  to  10s.  Qd.  I  think  I  see  a  remedy 
for  this  evil  after  a  little  time." 

On  the  24th  of  December,  J.  Taylor  wrote  to  P.  Taylor  a 
letter,  in  which  was  the  following  passage :  ^^  The  point  now  on 
which  the  greatest  anxiety  prevails,  and  which  is  mentioned  by 
some  judicious  proprietors  out  of  the  direction,  and  on  which  we 
ought  to  be  prepared  for  an  answer,  is.  What  profit  does  it  appear 
we  are  making  by  these  great  works,  as  you  have  now  some  prac- 
tical experience  ?  I  confess,  at  looking  at  this  with  Small,  I  am 
rather  alarmed,  and  he  too ;  for  from  what  he  has  stated, 

*  265    we  could  make  *  out  but  very  little."     Here  followed  cal- 

culations, which  are  more  fuUy  stated  in  the  following 
extracts  from  a  letter  written  by  Small  to  P.  Taylor  on  the  27th 
of  December:  ^^ As  it  (the  letter)  is  not  intended  to  come  under 
other  eyes  but  yours  and  my  own,  I  shall  proceed  without  reserve, 
and,  in  opening  my  mind  to  you  with  the  kindest  feelings  and 
the  best  intentions,  I  make  myself  sure  that  all  I  have  got  to  say 
will  be  received  in  the  way  it  is  meant.  Now,  then,  to  begin 
with  Corngreaves;  you  must  know  that,  notwithstanding  the 
large  figure  of  your  sales,  which  I  think  I  understand  from  you 
are  likely  to  be  larger  this  past  quarter  than  ever  they  have  been 
in  Attwood's  time,  and  may  amount  to,  say  85,000;»,  and,  at  that 
ratio,  120,000Z.  per  annum,  I  fear  much  there  will  not  be  left  any 
considerable  profit. 

Our  weekly  payments  come  to  1000/.,  say  per  annum       .  £52,000 

We  pay  Lord  Dudley  for  coal,  per  quarter,  annually  .    .  2S,000 

Interest  on  purchase-money,  at  fire  per  oent 27,500 

Iron-stone  and  limestone,  I  calculate  to  coat 20,000 

Tear  and  wear  of  machinery,  and  other  outgoings,  includ- 
ing salaries  and  other  expenses  of  the  works,  say  .     .  7,500 

Will  make  a  total  of £135,000 

This  is  a  very  melancholy,  and,  I  sincerely  hope,  a  very  erro- 
neous view  of  the  case ;  but  your  brother  John  and  I,  in  a  tSte^ 
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tSte  long  conreisation  on  Thursday  laat,  could  not  see  the  matter 
in  a  much  more  advantageous  light  than  as  I  have  now  exhibited 
it  to  jou.  We  must  be  wrong  in  this  view  of  the  matter, 
and  I  hope  you  will  take  an  early  opportunity  *  to  enlighten  *  266 
us.  The  fiist  thing  which  occurred  to  us  was  this,  how 
could  Attwood  say  or  show  that  he  was  making  a  profit  of  100,- 
000/.  per  annum,  or  nearly  so,  out  of  sales  not  exceeding  120,0002. 
per  annum,  while  his  weekly  pay  amounted  to  lOOOZ.,  and  he  was 
paying  70002.  per  quarter  to  Lord  Dudley,  bei^des  all  his  other 
outgoings  ?  '^ 

In  reply  to  the  last  letter,  P.  Taylor  wrote  to  Mr.  Small  a 
letter,  marked  '^private,"  and  dated  from  Gomgreaves,  the  29th 
of  December,  from  which  the  following  are  extracts:  ^^I  con- 
fess to  you  that  I  am  not  without  my  anxious  and  uneasy  feel* 
ings  respecting  Gomgreaves ;  not  that  I  find  the  property  or  the 
trade  materially  to  fall  short  of  the  estimate  which  we  had  formed 
of  it,  but  I  do  find  that  its  powers  are  not  so  immediately  avail- 
able as  I  hoped.  One  great  cause  of  this  is,  the  season  of  the 
year  at  which  I  was  put  into  possession,  and  the  very  peculiar 
state  in  which  the  works  had  been  placed  for  two  months  prior 
to  our  entering  upon  them.  The  next  unfavorable  circumstance 
arises  from  the  mode  in  which  the  concern  had  been  conducted  * 
prior  to  our  taking  it.  Mr.  Attwood  himself  looked  very  little 
into  the  practical  part  of  his  business :  he  found  that  a  good  profit 
was  coming  in,  and  from  love  of  eaae,  or  from  want  of  power  to 
do  otherwise,  he  suffered  his  agents  to  manage  and  participate 
in  the  profits  made  by  the  works.  In  making  my  calculation,.  I 
certainly  did  not  take  such  a  drawback  into  account,  nor  must  it 
be  suffered.  The  evil,  however,  does  not  stop  here ;  for,  added 
to  this,  is  that  which  may  be  expected  to  attend  it,  viz.,  a  deter- 
mined opposition  to  any  different  mode  of  management  or  work- 
ing from  the  good  old  one."  '^  A  bad  system  is  so  rooted  in  this 
country,  that  it  must  and  will  require  some  time  to  change 
it;  but  it  may  be  *done,  and  the  way  is  opening  to  me.  *  267 
Now  as  to  the  profit  and  loss  account  which  you  have  sub- 
mitted to  me,  and  which  looks  very  appalling :  until  I  can  get 
the  quarter's  account  before  me,  I  will  not  venture  upon  a  state- 
ment, but  this  is  now  in  hand,  and  no  time  shall  be  lost ;  I  will, 
however,  just  remark,  that  you  have  charged  one  item  twice 
over,  viz. : 

Lord  Dadley'8  quarterly  accoimt,  say,  7000/ £28,000 

Iron-stoiie  and  fimestone  at  ...........    .      20,000 
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Now,  if  you  recollect,  the  account  of  Lord  Dudley  was  submitted 
to  you  by  Mr.  Attwood,  and  this  account  included  limestone.  It 
is  true,  I  have  thought  it  prudent  to  buy  iron-stone  over,  because 
our  stock  was  run  down  at  the  furnace  at  the  eve  of  winter,  and 
the  means  of  getting  our  own  had  not  been  called  into  action, 
and  because  I  deemed  it  prudent  to  take  stone  in  payment  for 
pigs,  when  gold  became  scarce."  **  With  respect  to  tie  profits 
made  by  Mr.  Attwood,  I  must  observe,  that  I  have  never  seen 
any  profit  and  loss  account,  but  he  has  (and  so  has  Edwards) 
told  me  that  the  profits  were  last  year  about  2000Z.  per  week. 
No  doubt  this  was  when  iron  sold  at  from  4Z.  to  51.  per  ton  more 
than  when  we  took  the  work,  and  when  coal  was  2s.  per  ton  less 
than  at  present,  and  limestone  in  proportion. '  These  differences 
will,  I  believe,  justify  what  has  been  said  as  to  profit.  At  this 
moment  they  are  sadly  against  us ;  but  the  price  of  coal  cuts  two 
ways,  and,  if  I  mistc^e  not,  is  more  for^us  than  otherwise,  look- 
ing forward.  I  observe  that  you  put  to  your  profit  and  loss 
accoimt  27,500Z.  interest  at  five  per  cent  on  purchase.  Surely 
this  is  wrong  ;  for  five  per  cent  interest  on  that  invested  is  five 
per  cent  to  divide,  at  least;  so  it  is  always  considered  in  all 
similar  cases." 

*  268       •A  letter  from  Mr.  Small  to  P.  Taylor,  dated  the  8d  of 

January,  1826,  contained  this  passage :  ^^  You  have  set 
me  to  rights  on  some  points,  particularly  in  respect  to  the  appall- 
ing view  which  I  had  taken  of  Congreaves.  Interest  is,  of  course, 
the  whole  dividend,  or  a  very  great  part  of  which  can  possibly  be 
ejected  even  from  our  best  points  in  their  infancy.  I  ought  to 
have  said,  more  properly — 

Wages,  per  annum £52,000 

Less  for  dead  work,  say 12,000 

40,000 

Coal  and  limestone  to  Lord  Dudley 28,000 

Tear  and  wear  of  machinery,  roads,  &c 7,500 

And  I  might  have  added,  for  other  contingencies,  say  .    .        2,500 

78,000 
For  royalties  on  iron-stone,  and  mine  purchased  ....        5,000 

£89,000 

Now,  if  we  sell,  say  iron  and  steel,  to  the  extent  of  128,300Z. 
per  annum,  and  get  it  well  paid,  we  shall  do  amazingly  well  the 
first  year.    It  must  be  borne  in  n)ind  that  the  freehold  of  Com- 
[196] 


ATTWOOD  V.   SMALL.  *  268 

greaves,  which  may  be  valued  at  800,000Z.,  is  not  chargeable 
with  interest  for  the  present,  and  that  the  produce  of  our  lease- 
hold furnaces,  with  all  our  works  in  operation,  at  Dudley  Wood 
and  Comgreaves,  cannot  be  charged  with  interest  beyond,  say 
250,000Z. ;  by  this  reasoning,  we  should  have  a 'profit  of  40,000Z. 
on  a  capital  of  250,000?.,  or  upwards  of  15Z.  per  cent ;  but  if  we 
had  even  25,000Z.  profit  instead  of  40,000/.,  I  think  we  ought  to 
be  very  much  satisfied  with  our  ten  per  cent  dividend." 
On  the   10th  of  February,   1826,   Mr.   Shears  wrote 

*  a  letter  to  P.  Taylor,  in  which  this  passage  occurs :  —  *  269 
"  I  know  that  we  all  feel  alike  how  desirable  it  is  that  we 
should  get  tJ2e  good-humoured  consent  of  Mr.  Attwood  to  an 
alteration  in  the  periodical  instalments  to  be*  paid  to  him.  Such 
appears  to  be  the  general  wish  of  the  directors.  It  is,  however, 
light  that  you  should  know  the  extent  of  your  necessities,  as  well 
as  of  our  liabilities  to  Mr.  Attwood,  as  to  inconvenience,  if  he 
shotdd  not  volimtarily  agree  to  the  required  postponement  of 
payment.  First,  then,  such  appear  to  be  our  financial  prospects, 
that  it  would  be  the  height  of  imprudence  in  us  to  think,  under 
existing  circumstaQces,  of  paying  the  50,000Z.  on  the  15th  of 
April,  although,  of  course,  we  must  then  pay  up  all  arrears  of 
interest.  Secondly,  as  to  liability  to  inconvenience  from  want 
of  punctuality  in  paying  the  instalments :  on  reference  to  the 
existing  'contract,  it  appears  that  Mr.  Attwood's  remedy  to  com- 
pel payment  is,  to  adopt  legal  proceeding  against  the  individuals, 
R.  S.,  J.  H.  S.,  and  J.  T.,  to  obtain  an  order  for  the  sale  of  a 
sufBcient  part  of  the  property;  but  such  proceedings  would 
occupy  a  considerable  time,  and  by  the  contract  Mr.  Attwood 
cannot  commence  such  proceedings  until  after  having  given  us 
six  calendar  months'  notice.  Let  the  worst,  therefore,  happen, 
we  need  not  be  uneasy,  as  we  shall  do  Mr.  Attwood  no  injustice, 
as  we  shall  pay  him  interest,  and  £e  has  good  security." 

On  the  2d  of  March,  1826,  the  directors  of  the  British  Iron 
Company  made  a  report  of  all  their  property  and  works  to  their 
proprietors  at  an  annual  general  meeting,  in  which  they  men- 
tioned their  lately  acquired  property  and  mines  of  Com- 
greaves, Dudley  Wood,  Netherton,  and  Wolverhampton,  with 
expectations  of  great  advantages  from  them.     On  the  27th 

*  of  that  month  the  appellant  wrote  to  the  respondents,  R.    *  270 
Small,  Shears,  and  J.  Taylor,  to  pay  into  his  banker's,  on 

the  Ist  of  April,  8125Z.,  the  half-year's  interest  on  the  outstand- 
ing instalments  of  the  purchase-money.     They  replied  that  they 
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would  pay  it  on  the  15th  of  April,  at  the  same  time  reminding 
the  appellant  that  the  sixth  instalment  on  shares  held  by  him  in 
the  partnership  wonld  be  due  on  the  20th,  amounting  to  lOOOI. 
The  appellant  sent  them  a  cheque  for  that  sum  on  the  Stlt,  and 
reminded  them  that  an  instalment  of  5O,0O0Z.  of  the  purchase- 
money  would  be  due  on  the  Idtk.  Mr.  Small  then  wrote  to  the 
appellant,  stating  that  he  was  taken  by  surprise,  having  under- 
stood that  time  would  be  given  for  the  payment.  The  result  of 
a  meeting  between  the  parties  was,  that  the  time  was  extended 
for  the  payment  of  the  50,000Z.  to  the  1st  of  September  following, 
and  the  half-year's  interest  was  paid  to  the  appellant  on  the  14th 
A  iecond  deput*.  of  April.  About  that  time  another  Reputation  of 
atcorngreaTM.  the  dlrectors  had  gone  to  Comgreaves  for  the  pur- 
pose of  investigating  the  accounts  of  the  business,  and  on  the 
20th  of  April  a  Mr.  Foster  was  employed  to  survey  the  property. 
Mr.  Shears  wrote  to  him  thus:  **As  some  of  our  proprietors 
express  considerable  anxiety  to  hear  a  further  opinion  as  to  the 
capacity  and  value  of  the  Comgreaves  property  and  its  depend- 
encies, permit  me  by  this  hasty  scrawl  to  beg  Uie  favour  of  your 
forwarding  the  result  of  your  inspection  at  your  very  earliest 
convenience,  as  my  codirectors,  knowing  that  Mr.  Small  and  I 
had  requested  the  favour  of  your  personal  examination  of  the 
minerals,  are 'very  solicitous  to  be  favoured  with  your  opinion. 
You  are,  I  believe,  aware  that  the  sum  given  for  the  whole 
•271  of  Mr.  Attwood's  property  in  connexion  with  ♦Com- 
greaves, as  well  as  the  estate  itself,  was  550,000Z.,  which 
certainly  seems  to  be  an  enormous  sum.  It  would  not  become 
me  to  state  my  individual  opinion  of  the  value  of  the  property 
thus  acquired,  nor  would  my  opinion  at  this  time  be  of  any 
avail,  if  I  were  to  give  one ;  but  should  it  happen  that  your 
opinion  should  prove  a  favourable  one,  the  benefits  and  comforts 
derivable  from  its  being  known  would  be  very  great,  because 
you  are  not  in  any  way  employed  by  the  company,  except  for  the 
express  purpose  of  giving  your  opinion.  I  should  not  have  made 
any  allusion  to  the  effect  of  your  opinion,  if  I  had  entertained 
the  slightest  idea  that  any  thing  which  I  could  say  to  bias  your 
report  (even  if  I  could  be  so  base  as  to  wish  to  do  so)  would  at 
all  influence  you  to  depart  from  that  honest  course  which  I  know 
you  will  pursue ;  but  my  motive  for  making  such  allusion  is  to 
account  for  my  great  anxiety  to  hear  from  you  on  the  subject. 
Not  knowing  whether  or  not  you  may  have  seen  a  copy  of  the 
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British  Iron  Companj's  first  annual  report,  I  beg  to  enclose  one 
to  jrou.*' 

Mr.  Foster  made  his  report,  dated  the  26th  of  April,  1826,  and 
thereby,  amongst  other  things,  stated  that  as  far  as 
his  limited  observations  would  allow,  he  was  led  to 
beUeye  there  occurred  in  the  Comgreayes  coal-field  a  less  num- 
ber of  faults  or  slips  than  is  usually  found  in  the  Sta£Ebrdshire 
collieries,  and  that  one  of  those  faults,  he  believed,  would  be 
found  in  the  dip  of  the  old  pits,  and  the  other  between  the  old 
pits  and  the  new  colliery.     From  the  h/cts  stated  in  his  report, 
he  concluded :  First,  that  a  large  quantity  of  coal  and  ironstone 
existed  in  the  Comgreaves  estate ;  secondly,  that  it  might  be 
considered  eqi^  in  quality  to  any  other  coal   wrought  from 
the  same  measures,  particularly  for  the  manufacture  of 
♦  iron ;  and  thirdly,  that  on  account  of  the  local  advan-   *  272 
ta^s  of  those  collieries,  all  the  minerals  in  them  could  be 
brought  to  the  surface  at  a  very  cheap  rate. 

On  the  22d  of  April,  while  Mr.  Foster  was  making  his  survey, 
a  communication  was  made  by  one  of  the  solicitors  of  the  re- 
spondents to  the  appellant's  solicitors,  stating  that  something  of 
importance  was  discovered  in  respect  to  the  Comgreaves  estate, 
which  was  then  in  course  of  investigation.  No  further  communi- 
cation was  made  on  the  subject  until  the  12th  of  May,  when  the 
respondents  caused  a  notice  to  be  served  on  the  ^^^tice  to  rescind 
solicitors  of  the  appellant,  stating  that  wilful  mis-  ^  ^^'•^ 
representations  had  been  made  by  him,  to  induce  the  directors  to 
make  the  said  purchase,  and  the  respondents,  R.  Small,  Shears, 
and  J.  Taylor,  to  enter  into  the  said  contracts,  and  that  the 
directors  would  resort  to  all  legal  remedies,  on  behalf  of  the  part- 
nership, for  redress,  in  case  the  appellant  should  refuse  to  rescind 
the  contracts ;  but  if  he  would  agree  to  rescind  them  and  repay 
the  225,000/.,  the  partnership  would  give  up  the  property  to 
him,  without  making  any  demand  for  interest  on  that  sum,  or 
for  the  interest  which  had  been  paid  to  the  appellant  on  the 
purchase-money,  of  for  the  moneys  which  had  been  expended  by 
the  partnership  in  improvements  on  the  property.  The  appellant 
refused  to  comply  with  that  notice,  and  insisted  on  the  perform- 
ance of  the  contract. 

On  the  27th  of  June,  1826,  all  the  respondents  (except  James 
and  Edwards),  together  with  P.  Taylor,  filed  their 
bill  in  the  Court  of  Exchequer,  against  the  appel- 
lant and  James  and  Edwards,  in  which  they  alleged,  among  other 
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in  the  bill  stated  to  have  been  rendered  bj  Benjamin  Best  to  the 
appellant  in  September,  1825 ;  and  the  fonrth,  another  account, 
in  the  bill  stated  to  be  an  account  of  the  cost  of  making  bar  and 
rod«iron,  as  appeared  bj  the  account  in  the  third  schedule. 

The  appellant,  in  May,   1827,    and  the  respondents 

*  276  *  James  and  Edwards  subsequentlj  in  the  same  year,  put 

in  separate  answers,  wherein  they  respectively  denied  the 
several  charges  of  fraud  and  collusion  contained  in  the  bill.  The 
answers,  particularly  that  of  the  appellant,  set  out,  in  schedules 
annexed  thereto,  various  documents  and  letters,  partly  herein- 
before stated,  showing  the  acts  of  P.  Taylor,  by  which  the  appel- 
lant in  his  answer  insisted  that  P.  Taylor  and  his  coplamtifis 
were  bound  and  precluded  from  rescinding  the  contracts  on  the 
ground  of  any  conduct  of  the  appellant. 

In  July,  1827,  the  appellant  filed  a  cross-bill  against  the  three 
first  named  respondents  for  specific  performance  of  the  contracts, 
and  for  payment  of  the  three  instalments  of  100,000?.,  purchase- 
money,  then  due,  and  for  a  receiver.  To  that  bill  the  defendants 
put  in  their  answers  soon  after  it  was  filed.  A  replication  to  the 
answers  in  the  original  cause  had  been  filed  about  the  same 
time. 

In  February,  1828,  the  respondents  applied  to  the  Court  for 
leave  to  withdraw  their  replication,  and  to  amend  their  bill,  (a) 
The  application  was  supported  by  an  affidavit  of  two  of  the  re- 
spondents, stating  that  P.  Taylor  had  been  employed  by  the  other 
plaintiffs  as  the  agent  of  the  partnership,  in  purchasing  the  prop- 
erty, and  that  he,  as  such  agent,  had  had  the  superintendence  and 
management  of  the  property  and  works,  from  the  time  possession 
thereof  had  been  delivered,  until  the  discovery  by  the  company 
of  the  frauds  practised  by  the  appellant  relative  to  the  sale  of  the 
property,  and  that  the  appellant  had,  by  his  answer,  relied  on  va- 
rious acts  by  P.  Taylor  as  binding  the  other  plaintiffs,  and 
*  277  as  precluding  *  them  from  rescinding  the  contracts,  and 
that  since  the  replication  to  the  answer  was  filed,  the 
directors  of  the  partnership  had  discovered  various  transactions 
between  P.  Taylor  and  the  appellant,  which  these  respondents 
believed  would  show  and  prove  that  they  were  not,  and  ought 
not  to  be  bound  by  the  acts  and  representations  of  P.  Taylor 
respecting  the  said  property. 

That  application  was  opposed  on  behalf  of  the  appellant ;  but 

(a)  2  You.  &  J.  512. 
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die  CoqtI  made  an  order  thereon,  dated  2d  May,  1828,  giving 
Hberty  to  amend  the  bill,  by  striking  out  the  luimes  of  J.  Taylor 
and  P.  Taylor  as  plaintifiBi,  and  adding  them  as  defendants.  The 
bill  was  amended  accordingly,  by  making  it  the  bill  of  the  re- 
maining plaintiffis,  on  behalf  of  themselves  and  all  other  members 
of  the  said  partnersh^,  excepting  J.  Taylor  and  P.  Taylor,  and 
by  making  them  defendants,  and  by  charging  nnmerons  frauds  by, 
and  collusion  between,  the  appellant  and  P.  Taylor,  and  prayii^ 
that  he  as  well  as  the  appellant,  and  the  respondents,  James  and 
Edwards,  might  be  ordered  to  pay  the  costs  of  the  suit.  J.  Tay- 
lor put  in  a  short  answer,  which  was  signed  by  the  plaintiff's 
eounsel.  P.  Taylor  answered  certain  parts  of  the  bill  pointed  out 
to  him  by  the  plaintiff's  solicitors.  In  February,  1829,  a  motion 
was  made  in  both  causes  before  Sir  W.  Alexander,  C.  B.,  for 
an  mjunction  to  restrain  the  appellant  from  bringing  actions  to 
recover  the  said  instalments,  and  also  for  an  issue.  The  Lord  Chief 
Baron  refused  the  issue,  but  granted  the  injunction  as  prayed  till 
the  hearing  of  the  causes,  the  respondents  being  ordered  in  the 
mean  time  to  pay  into  Court  the  interest  of  the  unpaid  purchase- 
money  as  the  same  accrued  due. 

Shortly  afterwards  the  original  cause  became  at  *  issue,  *  278 
and  numerous  witnesses  were  examined  on  the  parts  of 
the  plaintifb  and  of  the  appellant.  The  cause  came  on  to  be 
heard  before  Lord  Ltndhurst,  C.  B.,  in  November  and  December, 
1881,  and  January  and  February,  1832.  (a)  Many  of  the  charges 
contained  in  the  bill  were  abandoned  at  the  hearing,  and  the 
points  really  in  contest  were  first,  the  alleged  fault  in  the  Corn- 
greaves  mines ;  secondly,  the  statements  in  the  papers  P.  T.  No. 
1,  and  D.  1  to  12,  whether  they  represented  the  actual  state  of 
the  workings  of  the  mines  for  a  certain  period,  or  were  only  esti- 
mates of  what  the  workings  would  turn  out ;  and  thirdly,  the 
production  of  pig-iron  by  the  furnaces  at  Dudley  Wood  and 
Netherton,  and  the  yields  and  the  coals  there.  The  Lord  Chief 
Baron  delivered  his  judgment  on  the  1st  of  November,  1832,  (6) 
and  his  Lordship  afterwards  drew  up  the  decree,  whereby  it  was 
declared  that  the  said  several  contracts  were  void,  as  having 
been  obtained  by  false  and  fraudulent  misrepresentations,  and 
they  were  decreed  to  be  delivered  up  to  the  first  named  fifteen 
respondents  to  be  cancelled ;  and  it  was  referred  to  the  Master 
to  take  an  account  of  the  several  sums  paid  in  respect  of  the  said 

(a)  Youoge,  407.  (6)  Yomige,  446. 
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Mr.  Knight.  —  We  were  not  aware  of  that  practice.  The  only 
reason  I  mention  the  matter  now  is,  that  if  I  had  reserred  the 
objection,  I  might  be  precluded  afterwards  from  obserTationfl 
which  I  intend  to  make.  I  humbly  state  that  there  are  views  of 
this  case,  and  pomts  of  apped,  which  cannot,  consistently  with 
justice  to  the  party  I  represent,  be  entered  into,  unless  your 
Lordships  have  P.  Taylor  here,  my  reasons  for  which  I  am  ready 
to  state,  if  your  Lordships  call  upon  me. 

Lord  Bbouosam*  —  To  prevent  any  one  beii^  taken  by  sur* 
prise,  it  may  be  as  well  now  to  ask  Mr.  Serjeant  Wilde  whether 
he  takes  the  course  you  propose.  If  he  refuses  to  say  one  way 
or  another,  you  are  protected  by  having  made  the  objection. 

Mr.  Serjeant  Wilde.  —  I  have  no  doubt  that  my  learned  friend 
would  derive  great  benefit  from  the  assistance  of  P.  Taylor.  I 
regret  that  if  the  proposed  service  on  him  would  be  consistent 
with  justice,  my  learned  friend's  clients  did  not  think  it  expedi- 
ent to  save  time,  and  to  advance  the  justice  of  the  case,  in  an 
earlier  stage,  instead  of  keeping  this  objection  back,  and  now 
calling  upon  me,  in  a  suit  in  which  your  Lordships  will  find 
I  have  abundant  reasons  for  not  giving  up  any  thing  I  can 
insist  on,  and  asking  me  to  waive  matters  connected  with  P. 
Taylor. 

♦282       ^Mr.  Knight.  —  As  to  keeping  back  the  objection,  I 
hope  your  Lordships  will  allow  me  to  state  that  it  was 
our  opinion,  whether  right  or  wrong  I  will  not  say,  that  this  was 
the  proper  stage  for  making  the  objection. 

Lord  Brougham,  —  You  have  the  benefit  of  the  objection,  so  far 
as  not  to  be  precluded  from  the  observations  you  intend  to  make 
in  your  argument.  But  you  are  not  entitled  to  have  the  heaiii^ 
of  the  appeal  postponed. 

Mr.  Serjeant  Wilde.  —  Passing  by  for  the  present  that  which 
has  been  the  subject  of  discussion  for  the  last  few  minutes, 
though  I  may  have  occasion  to  refer  to  it  again,  I  would  state 
that  this  appeal  has  been  presented  against  a  decree  made  by  the 
Lord  Chief  Baron.  (In  the  coarse  of  his  statement  he  was 
referring  to  part  of  P.  Taylor's  answer.) 
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JUr.  Knight  objected.  —  P.  Taylor  and  the  appellant  were  co- 
defendants  to  the  bill.  The  learned  Serjeant  cannot  read  against 
the  respondents  the  codefendant's  answer^  which  was  not,  and 
could  not  be  legally  read  against  them  in  the  Court  below. 

Lord  Ltndhurst.  —  I  don't  understand  him  to  read  it  as  evi- 
dence, but  to  show  what  is  put  in  issue. 

LfOSD  Bbouohail  —  It  can  only  be  done  in  the  same  way  it  is 
done  in  the  Court  of  Chancery,  which  is,  you  may  read  ill  the 
pleadings  to  show  the  Court  what  the  questicm  in  issue  is ;  but 
you  cannot  read  a  tittle  of  the  answer  in  evidence,  except  it  has 
been  made  evidence  as  against  the  party  against  whom  it  is  pro- 
posed to  read  it. 

Mr.  Knight,  —  The  plaintiff  may  read  aU  the  defendant's 
answer  to  show  what  is  put  in  issue;  one  defendant  may  read 
his  own  answer  to  show  what  he  put  in  issue ;  but  no  defendant 
can,  for  any  purpose,  refer  to  the  answer  of  another  defendant. 

*  Lord  Brougham.  —  The  appellant  and  P.  Taylor  were    *  283 
oodefendants ;  how  does  F.  Taylor's  separate  answer  tend 
to  show  what  was  the  matter  in  issue  between  the  appellant  and 
t-K^-  conmion  plaintiff  ?  k 

Mr,  Serjeant  Wilde,  —  The  answer  to  that  question  depends  on 
the  reason  of  P.  Taylor,  a  partner  of  the  plaintiffs,  being  made 
a  defendant  to  their  and  his  bilL  I  do  not  read  P.  Taylor's 
answer  for  the  purpose  of  proving  any  facts,  but  to  show  your 
Lordships  what  is  tiie  state  of  the  record. 

Lord  Brougham. — What  have  we  to  do  in  this  appeal  of  Att- 
wood  against  Small,  and  not  against  P.  Taylor,  with  the  state  of 
the  record  as  between  Attwood  and  his  codefendants  ?  Are  we 
not  confined  to  the  state  oi  the  record  between  the  plaintiffs  and 
Mr.Attwood? 

Mr.  Serjeant  Wilde*  —  I  apprehend  that  I  may  show  what  is 
the  case  presented  by  this  record,  for  the  judgment  of  the  House, 
and  that  I  am  as  much  entitled  to  show  what  is  put  in  issue  by 
one  defendant  as  by  another.  This  record  is  printed  by  both 
parties,  and  if  I  had  opened  the  appeal  formally,  I  should  have 

[207] 


*  283  CASES  IN  THE  HOUSB  OF  LORDS. 

stated  the  pleadings,  but  for  convenience  I  have  not  done  so,  but 
made  my  statements  in  such  order  as  I  thought  would  make  the 
record  more  intelligible. 

Lord  L yndhurst.  —  That  is  assuming  the  point. 

Lord  Brougham.  —  Tou  are  assuming  you  could  read  this 
answer ;  you  can  do,  in  your  argument,  all  that  you  could  do  if 
you  had  opened  the  pleadings;  you  can  open  the  appellant's 
answer  and  the  plaintiff's  bill,  not  as  evidence  of  facts,  but  to 
show  the  House  what  is  in  issue  between  the  plaintifb  and  your 
client ;  but  how  could  you  read  P.  Taylor's  answer  to  the  same 
bill,  that  not  showing  the  issue  between  your  client  and  the 
plaintiffs  ? 

♦  28^       Mr.  Serjeant  Wilde.  —  Many  pages  of  these  prints  ♦  are 

full  of  slanders  on  Mr.  Attwood,  and  they  were  all  read  in 
the  Court  below;  the  plaintiffs  were  enabled  to  poison  the 
Judge's  mind  by  reading  every  letter  from  themselves  and  their 
clerks  to  P.  Taylor. 

Lord  Lyndhurst.  —  Our  minds  have  not  been  poisoned  by 
them ;  we  have  not  read  them.  If  they  were  read  in  Court,  they 
must  have  been  read  by  P.  Taylor's  counsel ;  for  he  appeared  there 
by  his  own  counsel ;  but  his  counsel  is  aot  here.  The  issues 
raised  in  his  answer  are  issues  between  him  and  the  plaintiff. 

Mr.  Serjeant  Wilde.  —  Are  they  not  also  issues  between  Att- 
wood and  P.  Taylor?  Supposing  P.  Taylor  had  put  in  issue  a 
letter  of  the  plaintrflGs,  which  would  answer  their  whole  case? 
There  is  no  relief  prayed  by  the  bill  against  P.  Taylor ;  costs  only 
are  prayed  against  him.  He  is  made  a  party  for  purposes  that  I 
shall  have  occasion  to  explain. 

Lord  Brougham. —  This  question  arose  here  in  the  case  of 
Rhodes  v.  Beauvoir^  in  which  an  attorney,  named  Tebbutt,  was 
made  a  defendant,  for  costs.  We  heard  the  appeal,  and  the 
impossibility  of  reading  Tebbutt's  answer  and  taking  his  evidence 
was  one  of  the  grounds  on  which  we  directed  an  issue,  and 
ordered  Tebbutt  to  be  examined  on  the  trial.  We  all  considered 
the  subject  very  fully.  Lord  Eldon  was  present  and  concurred. 
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Mr.  Serjeant  Wilde.  —  The  circumstance  of  the  attorney  hav- 
ing been  made  a  party  puts  that  case-  on  very  different  grounds 
from  this,  in  which  the  chai'ge  is  that  P.  Taylor  did  not  make 
certain  communications  to  the  plaintiffs.    Suppose  a  decree  had 
been  made  against  P.  Taylor,  that  decree  would  operate  against 
the  appellant.    The  plaintiffs  charged  by  tjieir  amended  bill 
that  P.  Taylor  and  Mr.  Attwood  *  were  in  collusion ;  that    *  285 
Taylor  had  deluded  them  for  the  benefit  of  Attwood ;  that 
Taylor,  their  partner,  colluding  with  Attwood,  though  he  might 
have,  had  received  certain  information  from  Attwood,  did  not 
oommunicate  it  to  them.  *The  position  of  P.  Taylor  on  this 
record,  and  under  the  circiimstances,  entitles  us  to  show  your 
Lordships  what  is  put  in  issue  by  him,  because  that  issue  affects 
the  appellant.     The  plaintiffs  charge  four  defendants,  Attwood, 
hJs  agent  and  clerk,  and  P.  Taylor,  with  collusion  ;  the  issue  is  one 
eatire  issue ;  if  Mr.  Attwood  had  coUuded  with  those  persons,  the 
effect  would  follow  of  rescinding  the  contract.    If  P.  Taylor,  col- 
luding with  Attwood,  forbore  to  make  communications  to  the 
company,  Attwood  would  be  affected ;  whatever,  therefore,  P. 
Taylor  puts  in  issue  was  put  in  issue  to  decide,  not  any  question 
peculiar  to  him,  but  the  broad  question,  whether  there  had  been 
suppression  of  certain  circumstances  by  collusion  between  the 
appellant  and  P.  Taylor.    Supposing  P.  Taylor  puts  in  issue  that 
he  made  every  communication  to  the  plaintiffs,  and  that  they  had 
bis  letters,  which  showed  that,  is  not  the  appellant  interested  in 
that  issue  ?    If  P.  Taylor  proved  that  issue,  shall  the  appellant 
not  have  the  benefit  of  it  ?    If  P.  Taylor  proved  that  he,  by  a 
letter,  to  which  Attwood  may  not  have  been  a  party,  oOmmuni* 
cated  every  fact,  the  alleged  want  of  knowing  which  is  the  founda- 
tion of  the  plaintiffs*  equity,  could  any  Court  of  Equity  decree  a 
contract  to  be  rescinded  upon  the  ground  that  the  plaintiffs  were* 
ignorant  of  certain  circumstances,  when  thei^e  is  a  letter  proved 
in  the  cause  detailing  every  one  of  them?    Could  it  be  said, 
"you  have  not  proved  that  the  party  knew  these  facts,  therefore 
we  will  decree  that  there  has  been  a  fraudulent  suppres- 
Mon  oi  them,  and  *  the  contract  shall  be  rescinded,"  while    *  286 
another  defendant  charged  with  the  collusion,  who  had  the 
means  of  proof,  which  we  had  not,  shows  that  the  parties  were 
acquainted  with  the  facts  ? 

Lord  BROuauAH.  —  It  happens  frequently  that  a  bill  is  filed 
against  two  parties  charging  confederacy  and  collusion  between 
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them,  though  one  of  them  may  be  the  agent,  servant,  or  partner 
of  the  plaintiffs.  In  every  such  case  it  would  follow,  if  you  are 
well  grounded  in  your  argument,  that  a  thing  should  be  capable 
of  being  done,  which  I  venture  to  say  the  oldest  practitioner  in 
the  Court  of  Chancery  never  saw  done ;  namely,  one  defend- 
ant reading  his  codefendant's  answer  to  show  the  state  of  the 
record. 

Mr,  Serjeant  Wilde,  —  I  don't  profess  to  deal  with  the  prac- 
tice, except  where  it  seems  to  be  at  variance  wdth  the  principles  of 
equity.  I  cannot  conceive  how  a  Court  of  Equity  could  decree 
a  contract  to  be  rescinded  upon  the  ground  of  a  fraudulent  con- 
cealment, where  several  parties  are  defendants,  one  of  whom  has 
managed  the  transaction,  and  he  puts  in  issue  certain  matters 
which  necessarily  go  to  the  benefit  of  the  whole,  a  release  for 
in'Stance ;  because  one  defendant  had  not  a  knowledge  so  as  to 
enable  him  to  put  the  same  matter  practically  in  issue,  if  another 
do  it,  and  the  thing  is  proved  in  the  cause,  or  if  the  issue  is  such 
that  the  plaintiff's  mode  of  dealing  with  it  furnishes  decisive 
evidence  to  the  Court  that  there  is  no  case  against  the  other 
defendant;  will  he  be  dragged  into  Court  with  a  codefendant, 
whose  acts  shall  be  evidence  to  prejudice  him,  but  shall  not  be 

evidence  to  benefit  him  ?  When  the  bill  was  first  filed, 
*  287    P.  Taylor  was  a  plaintiff;  whatever  was  put  in  *  that  bill 

on  behalf  of  any  one  of  those  plaintiffs  and  partners,  enures 
to  the  benefit  of  the  defendant.  Whatever  P.  Taylor  says  or 
does  is  evidence  against  his  partners  in  respect  of  partnership 
transactions.  His  declaration  and  acts  as  stated  in  the  bill  are 
evidence  against  his  partners ;  whatever  is  stated  in  the  bill  is 
also  evidence  against  all  the  plaintiffs,  including  P.  Taylor ;  it  is 
their  admission,  it  is  their  case.  The  plaintiffs  obtained  an 
order  of  Court  that  they  might  withdraw  their  replication  and 
strike  out  P.  Taylor,  their  partner,  as  plaintiff,  and  make  him  a 
defendant ;  he  was  accordingly  made  a  defendant,  charged  with 
having  colluded  with  Attwood.  That  bill  as  against  P..  Taylor 
was  dismissed ;  the  charge  of  collusion,  therefore,  between  him 
and  Attwood  is  at  an  end,  and  his  statements  as  a  defendant,  and 
partner  of  the  plaintiffs,  interrogated  by  them,  are  evidence  in 
every  Court  of  Law  in  which  the  question  could  be  discussed. 

Lord  Lyndhurst.  —  The  bill  was  not  dismissed  against  him 
until  the  Court  pronounced  its  judgment ;  you  are  not  entitled 
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to  have  any  advantage  here,  in  consequence  of  that  dismissal, 
that  you  might  not  have  in  the  Court  below  ;  you  do  not'  appeal 
against  that  part  of  the  decree.  It  is  contrary  to  first  principles 
to  read  the  answer  of  one  defendant  for  or  against  another  de- 
fendant as  evidence,  because  there  is  no  opportunity  of  cross- 
examination. 

Mr.  Wakefield.  —  One  of  the  reasons  assigned  for  this  appeal 
was,  that  "  the  Court,  upon  dismissing  the  bill  against  P.  Taylor, 
ought  to  have  made  some  declaration  so  as  to  give  the  appellant 
the  opportunity,  if  he  should  have  been  so  advised,  of 
examining  P.  *  Taylor."  And  another  of  the  reasons  com-  *  288 
plained,  that  ^^  the  respondents  took  a  fraudulent  advan- 
ti^e  of  the  order  of  the  2d  of  May,  1828,  in  pointing  out  to  P. 
Taylor  what  part  of  the  bill  they  Wished  him  to  answer,  and  in 
causing  a  mere  formal  answer,  of  a  few  lines,  to  be  put  in  on  the 
part  of  the  respondent,  J.  Taylor,  thereby  depriving  the  appel- 
lant of  the  benefit  of  having  full  disclosures  from  P.  and  J.  Tay- 
lor in  regard  to  all  the  facts  put  in  issue  by  the  bill,  and  to 
which,  in  the  peculiar  circumstances  of  this  case,  the  appellant 
wag  entitled,  either  in  bar  to  the  relief  sought  by  the  bill,  or  as  a 
ground  for  the  Court  directing  the  necessary  issues  and  inquiries." 
Part  of  the  grievance,  of  which  Mr.  Attwood  now  complains,  is 
that  some  things  were  not  done  by  the  Court  below  in  order  to 
give  him  the  benefit  which  he  is  endeavouring  on  this  appeal  to 
obtain,  but  which  he  cannot  obtain  without  reference  to  the 
record.  Recourse  must  be  had  in  many  cases  to  the  answer 
of  a  codefendant.  It  is,  for  instance,  a  principle  of  Courts  of 
Equity,  that  no  decree  can  be  pronounced  oA  the  testimony  of 
one  witness  against  a  denial  in  an  answer,  and  if  there  are  four 
or  more  answers,  aU  denying  what  a  witness  swears,  they  ought 
to  be  all  read.  According  to  the  forms  of  decrees  in  the  Court 
of  Chancery,  the  answers  of  aU  the  defendants  are  read  at  the 
hearing :  "  This  cause  coming  on,  &c.,  whereupon  and  upon  de- 
bate of.  the  matter,  and  hearing  the  will  of,  &c.,  and  the  defend- 
ants' answers  and  the  proofs  taken  in  this  cause  read,  &c."  (a) 
The  answer  of  a  defendant  not  brought  to  hearing  ;  may  be  read 
against  another  defendant  at  hearing.  Pitt  v.  Willis.  (6)  Sup- 
pose also  there  are  two  defendants,  who  would  naturally 
join  in  the  same  *  answer,  but  one  happens  to  be  living    *  289 

(a)  See  Form,  Seton  on  Decrees,  5.  (b)  Dickens,  24. 
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in  London,  and  the  other  in  York,  and  the  latter  is  unable 
to  come  to  London ;  according  to  the  forms  of  the  .Court  they 
must  put  in  several  answers,  because  the  answer  of  one  could  not 
be  taken  to  the  other.  Does  the  mere  fact  of  the  answer  being 
on  different  sheets  of  parchment  make  it  different  from  what  it 
would  have  been  if  both  had  sworn  to  one  piece  of  parchment  ? 
There  is  one  step  more  ;  at  the  healing  this  bill  was  dismissed 
against  P.  Taylor,  with  costs.  Now,  it  is  a  well  established  prin- 
ciple that  the  answer  of  a  codefendant  can  be  read  on  the  ques- 
tion of  costs.  To  what  extent  the  answer  of  P.  Taylor  may 
have  influenced  the  decision  of  that  question  is  not  known  to  tbe 
appellant ;  but  he  knows  that  he  was  ordered  to  pay  those  costs 
over  to  the  plaintiffs.  How,  then,  can  it  be  said  that  he  has  not 
a  direct  interest  in  all  that  P.  Taylor  has  put  in  issue,  and  in  all 
that  he  has  deposed  to  on  oath  in  that  answer  ?  One  part  of  the 
appeal  is  against  that  direction  giving  those  costs  over  against 
Mr.  Attwood ;  it  is  possible  when  that  branch  of  the  appeal, 
whether  those  costs  have  been  given  over  rightly  or  not,  oomes 
to  be  discussed,  your  Lordships  cannot  be  blind  to  the  influence 
P.  Taylor's  answer  had  upon  the  mind  of  the  Judge. 

It  is  to  be  borne  in  mind  that  this  was  a  charge  of  collusion 
against  Mr.  Attwood  and  P.  Taylor,  and  that  by  reason  of  that 
collusion  a  fraud  had  been  practised.  In  repelling  that  joint 
charge,  P.  Taylor,  in  his  separate  answer,  put  certain  facts  in 
issue.  The  facts  put  in  issue  by  P.  Taylor  equally  affect  Mr, 
Attwood,  for  although  P.  Taylor  is  removed  from  this  record, 
the  respondents  seek,  as  appears  by  what  is  stated  at  the  close  of 
their  case,  to  have  the  same  benefit  against  Mr.  Attwood, 

*  290    as  if  the  collusion  had  been  established  *  between  him  and 

P.  Taylor.  Mr.  Attwood  is,  therefore,  in  every  way  inter- 
ested in  drawing  the  attention  of  the  House  to  the  contents  of 
P.  Taylor's  answer,  which  was  put  in  by  the  dictation  of  the 
respondents,  in  order  to  see  what  it  is  the  respondents  lely  upon 
to  show  that  Mr.  Attwood  ought  still  to  be  deprived  of  the 
benefits  of  the  acts  and  declpiutions  of  P.  Taylor,  as  if  be  had 
continued  ppon  this  recoixl  and  had  been  joined  in  the  decree 
made  against  Mr.  Attwood.  On  these  grounds ;  first,  because 
this  is  a  common  issue,  and  not  several  issues ;  next,  because  the 
respondents  themselves,  by  their  case,  seek  to  retain,  as  against 
Mr.  Attwood,  the  benefit  of  their  charge  against  him  and  P. 
Taylor  ;  thirdly,  because  Mr.  Attwood  is  affected  on  the  question 
of  costs,  in  respect  of  which  costs  the  answer  of  P.  Taylor  is 
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evidence  ;  and  also  because  the  very  subject  of  this  appeal  draws 
the  attention  of  the  House  to  the  ma'nner  in  which  the  answer 
was  put  in,  it  is  submitted  that  the  appellant  is  entitled  to  the 
benefit  of  that  answer. 

Mr.  Knight  (being  desired  to  confine  his  answer  to  the  point 
made  as  to  P.  Taylor's  costs)  said,  it  was  one  question  whether 
P.  Taylor  should  have  his  costs,  and  another  whether  Attwood 
should  pay  them.  P.  Taylor's  answer  would  be  no  evidence  on 
the  question  whether  Attwood  ought  or  ought  not  to  pay  those 
costs  ;  it  was  a  matter  of  indiffei*ence  to  the  plaintifiFs,  in  the  view 
the  Court  below  took  of  the  case,  what  became  of  P.  Taylor's 
costs,  for  they  knew  that,  in  any  event,  they  could  not  be  charged 
with  them.  The  question  was,  whether  P.  Taylor  should  pay 
these  costs,  not  whether  the  company  should  pay  them  ;  but  the 
Judge  below,  being  of  opinion  that  P.  Taylor  should  have 
his  costs,  could  only  arrive  at  *  that  conclusion  by  making  *  291 
the  plaintiffs,  in  the  first  instance,  pay  them,  and  Mr.  Att- 
wood to  pay  them  over  to  the  plaintiffs. 

[Mr.  Serjeant  Wilde  and  Mr.  Wakefield  again,  in  the  course  of 
their  argument,  contended  that  the  appellant  was  entitled  to  read 
the  answer  of  P.  Taylor  as  a  declaration  of  a  partner  against 
other  partners  in  partnership  transactions.  P.  Taylor  was  and 
continued  to  be  a  partner,  as  much  interested  in  rescinding  the 
contract  as  any  of  the  plaintiffs.  He  was  a  coplaintiff  up  to 
November,  1828,  when  he  was  made  a  defendant.  This  bill  hav- 
ing been  dismissed  as  to  him,  he  was  acquitted  of  collusion 
charged  against  him  and  Mr.  Attwood. 

Lord  Brougham. — A  declaration  of  a  partner  accompanying 
an  act  is  evidence  against  the  other  partners,  but  this  answer  is 
long  after  the  act  done. 

The  declarations  of  a  partner  are  at  all  times,  even  after  a  dis- 
solution of  the  partnership,  evidence  against  his  copartners  in 
partnership  concerns.  Wood  v.  Braddick.  (joC)  This  evidence  is 
admissible  here  under  one  of  the  reasons  for  the  appeal,  which 
complains  "  that  evidence  was  received  at  the  hearing  in  respect 
of  material  facts  and  declarations  not  in  issue,  and  other  evidence 
was  received  which  ought  to  have  been  rejected,  and  evidence 

(a)  1  Taunt.  104. 
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given  on  behalf  of  the  appellant  was  rejected  which  ought  to 
have  been  received."  • 

Mr,  Knight, — This  answer  was  not  tendered  as  evidence  in  the 
Court  below ;  it  was  not  tendered,  nor  objected  to,  received  or 
rejected.  It  cannot,  therefore,  come  within  the  general  terms  of 
an  appeal  for  rejection  of  evidence. 

*292  This  is  a  case  of  several  •  partners  having  made  their 
most  active  partner,  who  possessed  the  most  knowledge  on 
the  subject  of  the  suit,  a  defendant.  What  are  the  rights  as  be- 
tween defendants  generally  ?  First,  one  defendant  may  examine 
another  as  a  witness,  provided  he  has  no  interest  in  the  suit,  and 
consents  to  be  examiiled ;  where  a  defendant  has  an  interest  in 
the  suit,  neither  the  plaintiff  nor  the  codefendant  can  compel 
him  to  give  evidence,  but  then  his  declarations  touching  the  mat- 
ter in  issue  would  be  evidence.  The  King  v.  the  Inhabitants  of 
Woburn^  (a)  Worrall  v.  Jone%^  Qi)  Grant  v.  Jackson,  (c)  A  party 
to  the  record  cannot  be  examined  by  another  party  without  his 
consent ;  with  his  consent  he  may  be  examined,  provided  he  has 
not  an  interest  consistent  with  the  testimony  which  he  is  to  give. 
This  bill  prays  the  cancellation  of  a  contract  to  which  P.  Taylor 
is  a  party,  and  prays  a  return  of  225,000Z.  which  has  been  paid ; 
he  has,  therefore,  an  interest  in  the  suit,  and  it  would  have  been 
impossible  for  Mr.  Attwood,  consistently  with  the  principle  of  the 
cases,  to  have  examined  him  as  a  witness.  Supposing  Mr.  Att- 
wood had  filed  a  cross-bill  against  P.  Taylor  for  a  discovery, 
there  is  no  principle  of  evidence  that  could  have  prevented  his 
answer  being  read  against  these  plaintiffs,  as  the  admission  of  one 
partner  against  his  copartners.  If  P.  Ta3''lor  could  not  be  ex- 
amined by  Mr.  Attwood,  as  it  was  in  his  power  to  object,  on  the 
ground  that  he  was  interested  in  the  suit  and  was  a  party  to  the 
record,  the  occasion  for  receiving  his  declaration  against  his  part- 
ners occurs  now  of  necessity.     Can   the  plaintiffs  shut 

*  293    *  out  all  the  admissions  on  their  own  part,  and  all  the 

evidence  also,  by  choosing  to  make  all  who  could  be  wit- 
nesses defendants  to  the  suit,  without  any  ground  except  to  shut 
out  their  evidence?  Mr.  Starkie,  in  his  book  upon  Evidence, 
says,  (d)  ''A  declaration  by  one  partner,  concerning  a  subject  of 

(a)  10  East,  395.  (6)  6  Moore  fifP.  241 ;  8.  c.  V  Bing.  395. 

(c)  Peake's  N.  P.  Cases,  203. 
Id)  2  Vol.  25  (2d  edit). 
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joint  interest,  is  evidence  against  another,  although  the  former 
be  no  party  to  the  suit.  Thus  in  an  action  against  some  of  the 
members  of  a  firm,  the  answer  of  another  person,  proved  to  be 
a  partner,  was  admitted  in  evidence  as  an  admission  against  all. 
An  admission  by  one  partner,  after  the  dissolution  of  the  copart- 
nership, is  evidence  to  charge  the  other  partner ; "  and  he  cites 
GrafU  v.  Jackson^  and  Wood  v.  JSraddick, 

This  answer  wa«  not  tendered  in  the  Court  below, — and  if 
tendered,  it  could  not  be  received, — because,  until  the  judgment 
was  pronounced,  the  appellant  could  not  have  known  that  the 
bill  would  be  dismissed  as  against  P.  Taylor.  When  the  learned 
Judge  acquitted  him  of  the  collusion,  he  should  then  have  looked 
to  the  admissions  contained  in  his  answer,  which  being  upon  the 
record,  the  learned  Judge  was  bound  to  take  judicial  notice  of  it 
as  in  a  writ  of  error.  The  principles  of  equity  required  that  all 
the  parts  of  the  bill  that  were  dismissed  against  P.  Taylor  for 
collusion,  should  also  be  dismissed  against  Mr.  Attwood,  with 
whom  he  was  charged  to  have  colluded.  The  admissions  of  P.. 
Taylor,  not  only  as  a  partner  but  as  coplaintiff  with  the  respon- 
dents, ought  to  enure  to  the  benefit  of  Mr.  Attwood ;  but  as,  for 
•the  reasons  before-mentioned,  they  could  not  be  tendered  in  the 
Court  below,  they  ought  to  be  received  here,  not  only  to  show 
the  issue  between  the  parties  to  the  appeal,  but  also  as  evi- 
dence *  for  the  appellant.  The  moment  P.  Taylor  was  *  294 
acquitted  of  the  collusion,  and  dismissed  from  the  suit,  all 
possible  objection  to  the  admission  of  his  answer  in  evidence 
ceased.  That  answer  being  on  the  record,  it  was  not  necessary 
to  tender  it  to  the  learned  Judge ;  it  ought  to  have  been  judi- 
cially noticed  by  him,  and  although  his  Lordship  did  not  take  any 
notice  of  it,  this  House  may  supply  the  omission,  and  may  now 
look  to  the  answer,  and  consider  its  application  to  the  issue 
between  the  parties  to  the  appeal.  In  the  case  of  Rochfort  y, 
Nugent^  (a)  this  House  allowed  to  be  read  on  the  appeal  a  deed 
which  was  not  read  in  the  Court  below.  And  in  Noel  v.  Noel^  (h) 
this  House  went  farther,  and  admitted  upon  appeal  matter  which 
was  not  before  the  Court  below,  nor  proved  in  evidence,  nor 
stated  in  the  pleadings.  That  was  a  deed  of  settlement  refened 
to  by  a  will,  and  the  House  held  it  necessary  to  see  the  settle- 
ment to  enable  them  to  determine  the  question  of  construction 
of  that  will.    The  same  thing  was  done  in  the  case  of  MacCahe  v. 

(a)  5  Bro.  P.  C.  354.  (6)  12  Price,  214  ;  see  291  and  322. 
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Sussey.  (a)  But,  independently  of  these  authorities  for  receiv- 
ing here  matter  which  was  not  tendered  to  the  Judge  in  the 
Court  below,  and  whether  P.  Taylor's  answer  is  to  be  read  as 
evidence,  or  as  a  declaration  and  admission  of  one  partner 
against  other  partners  in  partnership  transactions,  it  is  submit- 
ted that  upon  the  practice  implied  in  the  forms  of  decrees,  of 
reading  all  the  answers  among  the  proofs,  it  was  not  necessary 
to  tender  this  answer  in  the  Court  below,  but  that  Court  was 
bound  judicially  to  notice  it,  and  therefore  this  House  is  now 
bound  to  refer  to  it  as  evidence,  or  as  an  admission,  or  for 

*  295    the  •  purpose  of  knowing  the  issue  between  the  appellant 

and  the  respondents.] 

Lord  Brottoham.  —  My  Lords,  this  question  being  one  of  very 
considerable  importance  to  the  practice,  not  only  of  this  House, 
but  of  all  the  Courts  whose  practice  in  the  admission  or  rejection 
of  evidence  would  be  regulated  ultimately  by  your  Lordships* 
decision  on  this  matter,  it  was  deemed  right  that  it  should  be 
formally  argued,  in  order  that  we  might  hear  what  could  be 
urged,  and  might  at  once  decide  the  question  thus  incidentally 
raised  by  the  tender  of  P.  Taylor's  answer,  without  the  clumsy 
expedient  of  having  it  taken  de  bene  e%se^  and  afterwards  con- 
founding, as  it  were,  in  our  own  minds  the  question  whether  it 
was  receivable  or  not,  with  the  question  of  the  import  of  it,  if 
received.  For  that  reason  the  two  learned  counsel  have  been 
heard  to  argue  for  the  admission  of  the  answer ;  and  if  any  doubt 
had  been  raised  in  my  mind  upon  its  inadmissibility,  I  should 
have  recommended  to  your  Lordships  also  to  hear  the  counsel  on 
the  other  side.  But  the  learned  counsel  for  the  appellant, 
though  they  have  argued  with  great  learning,  and  urged  every 
thing  that  could  be  put  forward  in  favour  of  their  contention, 
have  not  succeeded  in  satisfying  my  mind  that  this  answer  ought 
to  be  admitted ;  and,  therefore,  I  think  it  would  be  a  waste  of 
time  were  we  to  call  upon  the  respondents'  counsel  to  be  heard. 

My  Lords,  this  answer  is  tendered  in  one  or  other,  or  both,  of 

two  ways.     First,  it  is  said  you  have  a  right  to  read  a  defendant's 

answer,  as  you  have  undoubtedly,  and  it  is  every  day's  practice 

of  the  Courts  to  hear  read  the  answer,  as  well  as  the  bill,  for  the 

purpose,  not  of  evidence  in  the  cause,  but  of  showing  the 

*  296    Court  what  is  *  the  issue  raised  between  the  parties  on 

the  record ;  and  it  is  said  in  this  cause  that  the  answer  of 

(a)  2  Dow  &  C.  440. 
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P.  Taylor  may  be  read,  because  it  is  intimately  connected  with 
the  issue  raised  between  Small  and  Attwood,  —  which  two  parties 
alone  are  before  us  here,  —  that  the  cause  between  Small  and  P. 
Taylor  and  the  issue  raised  between  them  by  the  bill  and  allswer 
must  be  examined  in  order  that  we  may  fully  know  what  issue 
is  raised  by  the  bill  and  answer  in  the  cause  between  Small  and 
Attwood.  I  clearly  think  —  and  I  have  the  authority  of  the 
learned  Judges,  the  present  heads  of  the  Court  of  Chancery, 
whom  I  have  just  consulted  by  writing  them  a  note  on  this  sub- 
ject—  that  there  is  nothing  in  the  circumstance  of  P.  Taylor 
having  first  been  a  coplaintiff  with  Small,  and  being  afterwards 
dropped  as  plaintiff  and  made  a  defendant  with  Attwood,  which 
entitles,  the  defendant  in  the  suit  of  Small  against  Attwood  to 
read  the  answer  of  another  defendant  in  the  suit  of  Small  against 
P.  Taylor,  for  the  purpose  of  showing  what  the  issue  is  in  the 
suit  of  Small  against  Attwood.  We  are  to  look  at  the  pleadings 
in  the  suit  of  Small  and  Attwood  alone,  for  the  purpose  of 
informing  ourselves  what  is  the  issue  in  that  suit.  But  then  it  is 
said  —  and  this  has  been  chiefly  pressed  upon  us  by  Mr.  Wake- 
field—  that  the  forms  of  the  decrees  of  Courts  of  Equity,  not  that 
it  so  appears  in  the  Court  of  Exchequer,  but  in  the  Courts  of 
Chancery,  seem  to  show  that  the  answer  may  always  be  read. 
For  it  is  said  the  forms  of  decrees  not  only  set  forth  that  the 
case  was  opened  and  the  pleadings  read,  but  that  evidence  was 
adduced,  ^'and  upon  considering  the  proofs;  adduced,  and  the 
answers,  and  hearing  parties  by  their  counsel  to  debate  on  the 
same,  the  Court  or  his  Lordship  doth  order,"  Ac.  Now,  this 
inference,  if  it  proves  any  thing,  would  prove  too  much, 
•because  it  would  prove  that  in  every  case  —  this  being  •297 
the  universal  form  of  decree  —  the  answer  is  proceeded 
upon  as  if  it  were  evidence  in  the  cause.  Amongst  the  proofs,  I 
take  it  to  be  clear,  is  to  be  comprehended  in  every  such  decree 
that  part  of  the  answer  which  is  elected  to  be  read  by  the  plain- 
tiff as  part  of  his  case.  Suppose  the  instance  to  arise  of  there 
having  been  no  other  proofs,  no  depositions  on  interrogatories,  I 
take  it  the  form  of  the  decree  would  be  the  same.  If  the  plain- 
tiffs had  merely  selected  and  read  certain  passages  of  the  defend- 
ants' answer  as  his  evidence,  the  decree  would  proceed  to  say, 
"upon  hearing  the  matter  opened  upon  the  proofs  and  the  answer,'* 
&c.  What  is  more  constantly  occurring  in  the  Court  of  Chan- 
cery than  for  the  Court  to  say,  "  Have  you  any  evidence  ?  ** 
**  No."    **  Any  deposition  ?  "   "  No."    "  Then  what  do  you  do  ; 
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do  you  read  any  of  the  answer  ? "  "  Yes."  And  then  your 
second  counsel,  the  leading  counsel  having  opened  the  case,  reads 
the  evidence ;  and  in  case  there  be  no  depositions  on  interroga- 
tories., he  would  read  passages  of  the  answer,  and  say,  ^^  that  is 
our  evidence." 

Another  ground  on  which  the  admissibility  of  this  answer  is 
urged,  is  this :  It  is  said  that  you  must  have  recourse  to  the  answer, 
and  take  it  into  account,  because  the  rule  is,  that  if,  for  instance, 
fraud  is  imputed  to  the  defendant,  and  he  denies  it  by  his  answer 
on  oath,  then  you  must  have  more  than  one  witness,  or  some  cir- 
cumstances in  addition  to  a  witness,  in  order  to  rebut  that  denial. 
But  I  take  it  that  the  denial  is  not  read  as  evidence  in  the  cause, 
and  the  Court  does  not  use  it  as  evidence ;  it  is  rather  considered 
as  a  general  denial  in  the  nature  of  a  plea  of  not  guilty ;  a  sort 
of  general  issue  which  puts  the  plaintiff  to  the  proof  in  a  par- 
ticular way,  and  as  it  happens  to  be  on  oath,  the  practice 

♦  298    is  to  require  *  that  more  than  one  oath  should  be  on  the 

other  side.  That  may  be  the  origin  of  the  words  in  the 
decree,  "  and  upon  reading  the  answer  ; "  but  whatever  may 
have  been  the  origin  of  that  formal  portion  of  a  decree,  whether 
there  may  have  been  some  practice,  now  obsolete,  of  reading  the 
full  answer,  or  it  may  have  been  in  the  way  1  have  suggested,  this 
is  certain,  that  if  we  were  to  listen  to  the  argument  urged  on  the 
part  of  the  appellant,  and  decide  this  matter  upon  the  ground 
stated  by  Mr.  Wakefield^  this  case  would  be  cited  by  your  Lord- 
ships in  every  succeeding  case,  and  in  all  the  Courts  of  Equity  in 
this  country,  as  a  proof  that  that  practice,  which  has  been  per- 
sisted in  time  out  of  mind,  was  wrong,  and  that  a  new  and 
opposite  practice  must  be  introduced,  — a  practice  which  would 
let  in  as  evidence  every  tittle  of  every  answer  in  every  case. 
On  these  grounds,  therefore,  I  have  no  doubt  whatever  that 
in  the  first  way  in  which  this  answer  is  proposed,  it  cannot 
be  received,  that  is,  to  show  us  the  issue  in  Small  and  Att- 
wood. 

Then,  secondly,  is  it  receivable  upon  the  other  ground,  on 
which  it  is  tendered,  that  is,  as  evidence  in  these  circumstances  ? 
P.  Taylor  gives  certain  statements  relating  to  the  partnership,  in 
which  he  and  the  plaintiffs  are  members ;  his  declarations,  there- 
fore, though  upon  oath,  are  not  the  less  declarations  of  a  partner, 
touching  partnership  business,  in  a  suit  in  which  his  copartners 
are  the  parties  against  whom  those  declarations  are  sought  to  be 
given  in  evidence.  That  I  take  to  be  shortly  the  ground  of  this 
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argument.  I  observed  the  learned  counsel  repeatedly,  when 
pressed  to  call  it  evidence,  rather  evaded  that  call,  and  endeav- 
oured to  shake  himself  loose  from  that  restriction,  and  to  treat 
the  answer  as  something  that  was  not  evidence ;  he  first 
*  could  not  say  in  which  way  he  presented  it,  and  seemed  ♦  299 
to  suggest  that  if  it  should  be  received,  it  should  be  after- 
wards considered  in  what  way  it  was  received.  But  it  depends 
on  the  way  in  which  it  is  tendered  whether  it  is  receivable  or 
not^  and  it  would  be  too  late  for  us,  if  we  once  admitted  it,  to 
throw  away  our  time  in  considering  in  which  way  it  was  ten- 
dered, because  if  it  is  received,  it  is  received  in  every  way.  My 
opinion  is,  that,  generally  speaking,  it  would  be  evidence  as  the 
declaration  and  the  admission  of  one  partner  in  a  partnership 
transaction  against  his  copartners.  I  have,  therefore,  no  occasion 
to  go  to  the  case  of  Worrall  v.  Jonet^  (a)  The  King  v.  Wobum^  (6) 
Wood  V.  Braddick^  (c)  and  Qrant  v.  Jack%on  ;  {di)  entirely  agree- 
ing with  what  was  said  at  the  bar,  I  see  no  occasion  to  deal  with 
those  cases,  because  nothing  that  I  am  now  about  to  say  impugns 
them. 

Was  this  answer  tendered  in  the  Court  below  ?  It  is  admitted 
that  it  was  not,  and  the  answer  to  that  question  was  this,  —  first, 
the  reason  why.it  was  not  tendered  was  said  to  be  because  until 
the  judgment  was  given  it  was  not  known  that  the  bill  would 
be  dismissed  against  P.  Taylor;  secondly,  it  was  said  that  P. 
Taylor  was  inadmissible  as  a  witness,  on  account  of  the  relation 
in  which  he  stood  to  the  plaintiffs  in  the  cause ;  and  thirdly,  it 
was  said  that  this  House  may  receive  evidence,  and  look  at  mat- 
ters which  were  not  tendered  or  in  the  view  of  the  Court  below. 
I  will  take  those  three  answers  in  their  order. 

First,  as  to  its  being  impossible  to  tell  till  the  verjr  last 
sentence,  as  it  is  said,  of  the  judgment,  what  the  *  learned  *  300 
Judge  was  going  to  say  respecting  the  case  against  P.  Tay- 
lor, I  am  not  pressed  by  that  view,  I  confess,  considering  how  the 
appellant's  advisers  proceeded  with  respect  to  the  other  two  co- 
defendants.  They,  as  it  were  conditionally  and  provisionaUy, 
tender  their  depositions,  which  they  had  a  right  to  do,  and  which 
they  equally  might  have  done  with  respect  to  P.  Taylor's  answer. 
Why  did  they  not  say,  as  they  did  as  to  James's  and  Edwards's 
depositions,  "  We  don't  know  how  your  Lordship  is  to  dispose 
of  the  bill  in  Small  and   Taylor^  but  we  know  that  Taylor's 

(a)  5  B.  Moore  &  P.  241  ;  8.  c.  7  Bing.  805.  (6)  10  East,  895. 

(c)  1  Taunt.  104.  (c/)  Peake's  Cas.  203. 
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much  safer  that,  for  the  present,  he  should  be  excluded  from  the 
benefit  of  it,  and  that  he  has  made  no  ease  to  entitle  him,  as  of 
right,  to  the  benefit  of  it. 

Lord  Lyndhurst.  —  My  Lords,  I  am  entirely  of  the  s^nie 
opinion,  and  as  my  noble  and  learned  friend  has  entered  so  fully 
into  the  question,  it  will  not  be  necessary  for  me  to  trouble  your 
Lordships  with  more  than  a  few  words.  It  appears  to  me,  as  my 
noble  and  learned  friend  has  stated,  there  are  two  points  for  con- 
sijleration:  first,  is  this  answer  to  be  read  for  the  purpose  of 
ascertaining  what  were  the  facts  in  issue,  as  far  as  P.  Taylor  was 
concerned  ?  I  am  of  opinion  it  cannot  be  read  with  that  view, 
inasmuch  as  the  bill  is  dismissed  against  P.  Taylor,  and  he  is  not 
before  your  Lordships'  House.  The  next  question  is,  can  it  be 
read  as  evidence?  I  shall  not  enter  into  the  question  as  to 
whether  or  not  the  declarations  under  these  circumstances  which 
one  of  the  parties  has  exhibited  in  an  answer,  are  not  evidence 
against  his  copartners.  It  appears  to  me  that  that  is  a  question 
entirely  unnecessary  to  be  considered  in  the  view  I  take  of  the 
present  question,  and  in  the  view,  in  fact,  which  has  been  taken 
by  my  noble  and  learned  friend.  It  was  competent  to  the  appel- 
lant's counsel  to  have  offered  this  evidence  in  the  Court  below ; 
they  might  have  offered  it  provisionally,  as  the  evidence  of  James 
and  of  Edwards  was  offered ;  they  exercised  a  discretion — I  must 
presume  it  was  a  sound  discretion — ^in  not  tendering  this  evidence. 
Their  not  having  tendered  the  evidence  there,  I  am  of  opin- 

♦  804    ion  it  ought  not  *  to  be  received  by  the  appellate  tribunal, 

and  that,  if  we  were  to  lay  down,  as  a  general  rule,  that 
evidence  not  offered  before  the  Court  below  could  be  tendered 
and  received  before  the  appellate  tribunal,  we  should  be  intro- 
ducing a  principle  which  would  be  productive  of  very  great  mis- 
chief in  the  application  of  it. 

With  respect  to  the  cases  that  have  been  cited,  it  does  not 
appear  to  me  that  they  go  far  to  decide  the  present  question. 
The  case  of  Noel  v.  Noel  was  a  mere  question  of  construction 
of  a  will ;  there  was  no  dispute  as  to  the  facts ;  the  will  having 
referred  to  a  settlement,  it  appeared  to  the  noble  Lords  who 
decided  that  case  that  it  waJs  impossible  properly  to  determine 
the  construction  of  the  will,  without  looking  into  the  settlement. 
There  was  no  dispute  that  there  was  such  a  settlement,  no  dis- 
pute as  to  a  question  of  fact ;  it  would  have  been  idle,  therefore, 
to  have  sent  it  back  to  the  Court  below  to  hear  further  evidence, 
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and  to  receive  the  settlement :  the  Court  here  called  for  the  set- 
tlement. What  does  Lord  Eldon  say  ?  "  Unfortunately,"  he 
says^  **  it  was  not  brought  before  the  Lord  Chief  Baron  in  the 
Exchequer  Chamber  upon  the  argument  there,  and  that  being 
the  very  instrument  on  which  the  whole  question  seems  to  me 
to  hinge,  and  not  having  been  under  consideration  in  the  judg- 
ment which  was  given  in  the  case,  I  m'ust  take  the  liberty  of 
saying,  that  although  the  decision  of  the  Lord  Chief  Baron,  who 
decided  it  without  the  other  Judges,  might  be  very  right  in  the 
case  as  it  was  brought  before  him,  yet  your  Lordships  may  not 
be  able  to  confirm  it  without  having  other  information  before  you 
than  that  on  which  it  was  determined/'  It  is  quite  obvious,  there- 
fore, it  was  a  mere  question  as  to  the  construction  of  the 
instrument,  and  it  did  hot  turn  at  all  on  a  disputed  *  fact.  *  805 
With  respect  to  the  other  case  which  has  been  cited  from 
Brown's  Parliamentary  Cases,  the  facts  are  so  obscurely  stated 
that  it  is  quite  impossible  to  place  any  sufficient  reliance  upon  it. 
I  think,  therefore,  the  general  rule  ought  to  prevail  in  this  case, 
namely,  that  as  this  evidence  was  not  tendered  in  the  Court 
below,  it  ought  not  to  be  offered  before  the  appellate  tribunal. 

1835  and  1836. 

The  following  is  the  substance  and  effect  of  the  arguments  on 
both  sides  in  1835  and  1836,  on  the  points  comprised  in  the 
appeal :  — 

First,  as  to  the  order  of  the  2d  of  May,  1828.  (a)  It  was 
argued  for  the  appellant,  that  that  order  was  con-  ^he  order  to 
trary  to  practice  on  two  grounds:  first,  in  the  ""®'^**- 
Court  of  Exchequer  a  plaintiff  cannot  amend  his  bill  after  rep- 
lication, without  showing  special  grounds,  that  is,  by  affidavit, 
swearing  that  the  subject-matter  of  the  proposed  amendments  had 
been  discovered  since  the  replication.  Markham  v.  Smythe^  (b) 
Lord  KUcourcy  v.  Ley,  (<?)  No  special  grounds  were  shown  in 
the  affidavit  filed  in  support  of  the  application  for  this  order ;  for 
the  money  transactions  between  P.  Taylor  and  Attwood,  alleged 
in  that  affidavit  to  have  been  discovered  since  the  filing  of  the 
replication,  were  previously  known  to  the  plaintiffs.  Had  there 
been  any  foundation  for  the  allegation,  the  plaintiffs  should  have 
filed  a  supplemental  bill.  Barfield  v.  Kelly,  (rf)  The  Lord  Chief 
Baron,  in  his  judgment,  after  stating  the  nature  of  these  trans- 

(a)  See  2  You.  &  J.  612.  (6)  9  Price,  163. 

(c)  4  Madd.  212.  (</)  4  Ross.  359. 
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Lloyd  V.  Makeam)^  whether  they  were  or  were  not  cases  of  con- 
sent to  amend  after  replication,  bad  only  for  their  object  to 
strike  certain  plaintiffs  out,  for  the  purpose  of  making  them  wit- 
nesses, and  they  were  not  authorities  for  this  order ;  indeed,  the 
Court  of  Exchequer  did  not  put  the  matter  on  authority,  but  on 
"expedience  and   convenience,"   to  save   the  delay  and 

*  309   expense  of  filing  a  new  bill.     *  The  cases  of  Tarlton  v. 

Dyer  and  Hair  v.  Woodbridge  were  not  authority  for  hold- 
ing that  the  acceptance  of  costs  precluded  the  appellant  from 
complaining  of  this  order,  as  in  them  no  opinion  was  pronounced 
on  the  point. 

The  House  held  that  the  standing  orders  did  not  preclude  the 
appeal  from  this  order,  which  was  only  interlocutory,  and  when 
the  final  decree  is  appealed  against,  the  previous  interlocutory 
orders  follow  its  fate,  and  the  decree  being  within  time,  saves  the 
orders  by  relation.  This  objection,  if  a  good  objection,  ought  to 
have  been  taken  before  the  appeal  committee.  As  to  the  regu- 
larity of  the  order,  no  opinion  was  expressed  by  their  Lordships 
during  the  argument.^ 

As  to  the  decree,  the  arguments  for  the  appellant  were  to  the 
following  effect :  (a) 

First,  as  to  the  frame  of  the  suit :  the  contracts  having  been 

Parties  -  mis-  ^'^^^^^  ^^  yf\^  R.  Small,  Shears,  and  J.  Taylor, 

ioinder  to  piaintitt  as  individuals,  with  an  express  understanding  with 

having  no  interest.  ^  ^ 

them  and  the  other  directors  of  the  company  that 
the  appellant  was  only  to  contract  with  the  three  purchasers  in 
their  individual  capacity,  it  was  a  breach  of  faith  for  all  the 
directors  to  join  in  the  bill.  R.  Small,  Shears,  and  J.  Taylor 
ought  not  to  be  considered  as  the  agents  of  the  directors,  and  in 
law  they  &re  not  trustees  for  them.  If  any  such  trust  was 
intended,  it  is  not  manifested  by  writing  as  by  law  required ; 
there  are,  therefore,  parties,  plaintiffs  to  the  bUl,  who  are  not 
entitled  to  any  decree  against  the  appellant,  and  who  are 
improperly  joined   as  coplaintiffs.     Phillips  v.  Diike    of 

*  310    Bucks^  (6)  *  Patterson  v.  Gandesequi^  (<?)  Garrett  v.  Hand- 

leyy  (rf)  Thomson  v.  Davenport^  {e)  Dubois  v.  Ludertj  (j) 
and  Mendizabel  v.  Machado.  (A) 

(a>  See  Younge,  418-449.  (6)  1  Vem.  227. 

(c)  15  East,  6J  ;  see  4  Taunt.  573.  (d)  4  B.  &  C.  664. 

(c)  9  B.  &  C.  78.  (g)  5  Taunt.  609.  (A)  1  Sim.  68-78. 

^  See  Beavan  t;.  MomingtoUy  8  H.  L.  Cas.  525. 
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Bat,  secondly,  if  any  other  persons,  besides  R.  Small,  Shears, 
and  J.  Taylor,  are  proper  parties,  plaintiffs  in  the  bill,  then  there 
is  a  defect  of  parties.     All  the  members  of  the     paruea  -  defect 
partnership  ought  to  be  made  parties,  so  that  the  ^'' 
Court  may  do  ample  justice,  (a)     There  is  no  case  to  be  found 
in  which  a  few  only  of  a  company  have  sued  a  stranger  to  the 
company ;  all  the  cases  relied  on  in  the  Court  below  were  cases 
in  which  some  members  of  a  company  sued  the  others  or  some 
officer  of  the  company,  or  in  which  the  company  were  defendants 
and  the  plaintiff  was  relieved  from  the  inconvenience  of  making 
all  the  members  parties.     Meiuv  v.  Maliby^  (6)  relied  on  in  the 
ju^ment  below  on  this  point,  was  a  case  of  that  description.     In 
Weale  v.  We»t  Middlesex  Water  Works  Company^  (c)  the  rule  was 
stated  thus :  ^*  It  has  been  long  settled  that  if  any  person  has  a 
common  right  against   a  great  many  of  the  King's  subjects, 
imismuch  as  he  cannot  contend  with  all  the  King's  subjects,  a 
Court  of  Equity  will  permit  him  to  file  a  bill  against  some." 
If  the  partners  in  this  company  be  too  numerous  to  be  all  brought 
before  the  Court,  that  is  an  inconvenience  they  have  drawn  on 
themselves  ;  and  it  is  their  voluntary  union  that  distinguishes 
this  bill  from  creditors'  bills,  from  bills  by  or  against  several 
inhabitants   of  a  parish,  land  suitors  to  mills,    &c.,  in  which, 
although  the  parties  stand  in  a  common  relation,  that  position 
is  not  the  result  of  their  voluntary  conduct.     The  incon- 
yenience  here  is  the  result  of  the  unwieldy  *  strength  of    *  311 
this  company.     Why  are  they  to  have  the  advantages  of 
that  strength,  without  submitting  to  its  disadvantages?     It  is 
veiy  questionable  on  that  ground  whether  this  company  is  not 
illegal.     Kinder  v.  Taylor^  (d)  Vansandan  v.  Moore,  (e)    Suppose 
this  bill  had  been  filed  by  collusion  between  the  plaintiffs  and  Mr. 
Attwood  behind  the  backs  of  the  other  shareholders,  as  against 
their  desire,  would  these  be  bound  by  the  decree  in  that  suit  ? 
The  result  of  rescinding  this  contract  would  necessarily  lead  to 
the  dissolution  of  the  company.     Can  that  end  be  obtained  with- 
out making  all  the  shareholders  parties  ?    After  the  decree  dis- 
missihg  the  bill  as  against  P.  Taylor,  there  is  clearly  a  defect  of 
parties  even  according  to  the  argument  of  the  respondents,  for 
he  is  now  no  party,  even  by  representation.     All  the  arguments 
arismg  &om  inconvenience  and  failure  of  justice  are  in  favour  of 

(a)  Mitf.  Plead.  103  (4th  ed.)*  (b)  2  Swanst.  277. 

(c)  1  Jac.  &  W.  389.  (cT)  George  on  Joint  Stock  Co.  47. 

(<)  1  Ruas.  462. 
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the  appellant,  not  only  as  regards  himself,  but  also  as  regards 
the  absent  partners  of  the  respondents.  In  all  the  ca^es  relief 
on  in  the  argument  below  for  the  respondents,  Adair  v.  The  New 
River  Company^  (a)  Cockbum  v.  Thompson^  (6)  Sickens  v.  (7on- 
greve^  ((?)  Bromley  v.  Smithy  (d)  Gray  v.  Chaplin^  (<?)  there  was  a 
common  wrong  to  be  redressed,  the  redressing  of  which  would  be 
to  the  benefit  of  all  the  shareholders,  and  therefore  a  few  of  them 
were  allowed  to  represent  all.  And  to  that  effect  also  are  the  ob- 
servations of  the  Vice-Chancellor  in  the  case  oiLong  v.  Youngey(c/^ 
a  case  in  its  result  favouring  the  appellant,  but  it  was  cited  for 
the  respondents  on  account  of  the  exceptions  stated  by  the  Vice- 
Chancellor  to  the  general  rule.     The  case  relied  on  in  the 

*  312    judgment  not  cited  in  the  argument  was  *  Meux  v.  Malt- 
by^  (Ji)  which  was  a  bill  for  specific  performance,  and  not 

for  rescinding  a  contract ;  and  it  was  filed  against  the  treasurer 

and  directors  of  a  company,  the  plaintiffs  being  there,  as  in  the 

other  cases,  relieved  from  bringing  all  the  members  before  the 

Court.     In  Lloyd  v.  Loaring^  (i)  which  is  referred  to  in  Meux  v. 

Maltby^  the  Lord  Chancellor,  allowing  a  demurrer  for  want  of 

parties,  desired  it  to  be  distinctly  imderstood  that  he  did  not 

think  the  Court  ought  to  permit  persons,  who  could  only  sue  as 

I  partners,  to  sue  in  a  corporate  character.     That  was  precisely  the 

I  objection  of  the   appellant  to   the   frame  of   this  suit;  and  an 

I  objection  which  was  sustained  by  the  cases  of  Vansandan  y. 

Moore^  (A)  Blain  v.  Agar^  (J)  and  Davis  v.  Fisk.  (m) 
I  Parol  testimony  was  illegally  received  in  the  Court  below,  to 

omi»ioin  In  a  supply  terms  and  stipulations  that  were  not  Qon-^ 
to^iS"8'?ppuS''by  tained  in  the  Written  contract,  (w)  In  this  con- 
paroi  evidence.  tract,  nothing  was  mentioned  with  respect  to  the 
quality  of  the  minerals  under  the  estates,  or  the  quantity  of 
materials  used  for  the  manufacture  of  iron,  or  the  cost  of  the 
manufacture  or  of  the  materials.  To  allow  parol  evidence  to  be 
given  of  representations  in  respect  of  any  of  these  particulars, 
would  render  it  nearly  impracticable  to  maintain  any  contract, 
penned  in  general  terms,  after  communications  between  the  par- 

(a)   11  Vea.  429.-  (fe)  16  Ves.  321. 

(c)  4  Ru88.  562.  (d)  1  Sim.  8. 

(i?)  2  Sim.  &  Stu.  267.  {g)  2  Sim.  369. 

(A)  2  Swanst.  277.  (i)  6  Ves.  777. 

Ik)  1  Rubs.  441.  (/)  1  Sim.  37  ;  2  Sim.  289. 
(m)  1  Younge,  425. 

(n)  See  the  argument  below  on  tins  point.   Younge,  433-444,  and  the  judg- 
ment, 460-403. 
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ties,  and  would  trench,  in  this  case,  which  was  a  contract  for  the 
sale  partly  of  freehold  property,  on  the  wholesome  provisions  of 
the  Statute  of  Frauds,  (a)  The  rule  deduced  by  the  Lord  Chief 
Baron  from  the  cases  at  law  cited  below  may  be  admitted ; 
namely,  *  that  a  person  knowingly  making  a  misrepresenta-  *  813 
tion  of  material  facts  which  is  not  within  the  observation 
of  the  opposite  party,  may  be  sued  in  an  action  for  damages  for 
the  injury  the  latter  has  sustained,  although  the  particulars  so 
misrepresented  be  no  part  of  the  terms  of  the  wiitten  contract. 
But  if  those  particulars  be  part,  though  not  of  the  written  con- 
tract, yet  of  the  contract,  and  be  omitted  in  the  writing,  the  rule 
against  the  admission  of  parol  evidence  to  supply  the  tei-ms  of  a 
written  agreement  will  apply.  Binsted  v.  Coleman^  (b)  Lordlm- 
ham  V.  Childy  (c)  Haynes  v.  Hare^  (rf)  Rich  v.  Jackson^  (e)  Ome- 
rod  V.  Hardman^  (g)  Woollam  v.  Heam^  (Ji)  Mortlock  v.  Buller^  (i) 
where  the  distinction  is  stated  between  performing  and  rescinding 
contiBcts,  —  which  should  not  be  overlooked  in  this  case,  —  and 
between  the  remedies  of  the  parties  at  law  and  in  equity. 

The  company  might  perhaps  maintain  an  action  of  deceit,  if 
they  could  prove  before  a  jury  the  case  they  alleged     Damage  in  an 
by  their  bill;  but  if  they  sued  on  the  contract,  »«tion  for  deceit. 
treating  the  alleged  misrepresentation  as  part  of  it,  as  they  have 
done  in  their  bill,  endeavouring  to  incorporate  into  the  contract 
t^rms  and  conditions  that  do  not  appear  in  it,  they  would  be 
nonsuited.     Meyer  v.  Evereth^  (Jc)  Q-ardiner  v.  Chray^  (J)  Poivell 
V.  JEdmunds^  (ni)  Bradshaw  v.  Bennett^  (n)   Pickering  v.  JDow- 
Man,  (o)     Had  the  plaintiffs  brought  an  action  for  deceit, 
they  should  *  prove  both  deceit  and  damage.     Comyn's    *314 
Digest,  (j))  Shepp.  Abr.,  (9)    Williams   v.   Morland,  per 
LrriLEDALE,  J.,  (r)  Baily  v.  Merrett^  per  Croke,  J.,  (8).  Pasley  v. 
Freeman^  by  three  Judges,  (t)     Vernon  v.  Keys^  per  Lord  Ellen- 
BOBOUGH,  C.  J.,  (u)  and  Forster  v.  Charles^  per  Tindal,  C.  J.  (v) 

(a)  29  Ch.  2,  c.  3.  (b)  Bunb.  65. 

(c)   1  Bro.  C.  C.  92.  (d)  1  H.  Bl.  662  et  seq. 

(J)  4  Bro.  C.  C.  513-518,  and  6  Ves.  334,  note. 

(g)  5  Ves.  730.  (h)  7  Ves.  211-218. 

(0  10  Ves.  308.  {k)  4  Camp.  22. 

(0  Id.  144.  (m)  12  East,  6, 

(n)  5  C.  &  P.  48.  (0)  4  Taunt.  779. 

(p)  Tit.  Action  on  the  case  for  deceit,  A.  8. 

(7)  Action  of  the  case  for  deceit.  (r)  2  B.  &  C.  916. 

(a)  3Buls.  95.  (/)  3T.  R.  51. 

(u)  12  East,  636.  \v)  7  Bing.  107. 
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The  rule  in  equity  is  thus  stated  in  Jeremy's  Equity  Jurisdic- 
tion :  (a)  "  Where  a  party  to  a  transaction  is  aware  of  the  truth, 
and  is  bound  in  conscience  to  divulge  the  same,  nevertheless  con- 
ceals it,  his  conduct  is  also  considered  to  be  a  fraud ;  he  will,  if 
injury  ensue  therefrom,  be  responsible  for  the  consequences  to 
the  party  with  whom  he  is  dealing ; "  and  numerous  authorities 
are  there  cited  for  the  proposition. 

Supposing  this  to  be  an  agreement  which  could  not  be  enforced 
compennfttionthe  in  eouitv,  but  stiU  that  the  plaintiffs  are  entitled 

proper    relief.     To  ^^    t»       t        -tt  ^  i       ^  -i 

rescind  the  con-  to  somc  relief,  the  Housc  would  then  consider 
tice. '  whether  they  were  to  have  relief  by  rescinding  the 

contract,  or  by  compensation.  There  is  no  doubt  that  if  all 
the  particulars  alleged  by  the  bill  to  have  been  withheld  from  the 
respondents  had  been  communicated  to  them,  still  they  would 
have  concluded  the  purchase,  though  at  a  reduced  price.  Having 
got,  substantially,  what  they  contracted  for,  compensation  for  any 
injury  they  received  by  reason  of  any  deficiency  in  value  would 
meet  the  justice  of  the  case.  Drewe  v.  Corp^  (6),  Dyer  v.  Har- 
grave^{c)  HaheyY.  Grants  (^d)  Homihlow  y,  Shirley ^(^e)  Newham 

V.  May.  (ff) 
*  815        *  The  decree  in  the  present  case  was  made  several  years 

after  the  contract  was  entered  into;  a  great  alteration 
took  place  in  the  interval,  in  the  value  of  the  property,  by  reason 
of  the  repeated  falls  in  the  price  of  iron.  It  is  impossible  to 
restore  the  parties  to  their  original  situation,  and  therefore  to 
rescind  the  contract  would  be  doing  an  enormous  injustice  to  the 
appellant,  more  especially  when  it  is  recollected  that,  during  the 
same  interval,  the  respondents  have  been  exhausting  the  mines 
and  lessening  the  value  of  the  property  by  various  acts  of  owner- 
ship over  it.  Lord  Tentebden's  observations  in  Street  v.  Blay^  (A) 
Bac.  Ab.  tit.  Assumpsit ;  Hunt  v.  Silk^  (t)  Beed  v.  Blandford.  (Jk) 
The  alleged  deficiency  in  the  value  of  this  property  consists  of 
the  excess  in  the  cost  of  raising  the  materials,  which  might  be 
easily  ascertained  by  a  jury,  and  a  proportionate  compensation 
awarded. 

There  was  no  proof  that  the  appellant  fraudulently  misrepre- 

(a)  P.  887.  (6)  9  Ves.  368. 

(c)  10  Ves.  505.  {d)  13  Vea.  73. 

(g)  Id.  81. 

\g)  13  Price,  749;.  8.  c.  McClel.  511. 

(A)  2  B.  &  Ad.  460.  (i*)  5  East.  449. 

ijc)  2  You.  &  J.  278. 
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sented  or  suppressed  any  material  fact  relatine:     Notice,   wniver. 

-  **  .        '^  ./.,  11  "••        Acqnleiiceiice.  Acta 

to  the  property;  and  even  if  the  alleged  mis-  ofownewhip. 
representations  had  been  proved,  the  plaintiffs  knew  or  might 
have  known  all  that  the  vendor  knew,  and  they  waived  all 
objections  for  several  months  after  they  took  possession,  and 
therefore  »they  are  now  precluded  from  the  relief  they  ask. 
Campbell  v.  Fleming,  (a)  P.  Taylor,  their  copurchaser,  co- 
partner, and  principal  manager,  was  at  Corngreaves,  before  and 
after  the  original  contract  was  entered  into.  In  August,  1825, 
P.  and  J.  Taylor  viewed  the  property;  the  directors,  in  their 
report  of  August,  1825,  speak  of  all  the  particulars  of  the  con- 
cern with  a  confidence  and  minuteness  which  were  justified 
by  the  knowledge  *  they  had  thus  obtained.  In  September,  *  316 
1825,  P.  Taylor  went  to  the  property,  and  remained  there 
nearly  a  month ;  Harrison,  an  agent  of  the  purchasers,  and  one'of 
their  principal  witnesses,  was  on  the  property,  and  remained  there 
the  greater  part  of  a  month;  on  the  27th  and  28th  October, 
R.  Small,  Leathley,  and  Donaldson,  with  P.  Taylor  and  Harrison, 
J.  Morrison,  and  W.  Brunton,  agents  competent  to  assist  them, 
were  on  the  property  viewing  the  same,  and  investigating  the 
accounts :  with  all  these  means  of  knowledge,  they  reported  to 
the  company  that  the  appellant  had  substantially  established  the 
truth  of  his  original  statements.  The  general  rule  on  this  point 
is,  that  w^here  a  purchaser  has  information  or  the  means  of  in- 
forming himself  of  all  the  facts  respecting  the  property  he  is 
purchasing,  he  shall  be  deemed  cognizant  of  them.  3  Bac.  Ab. 
tit.  Mortg. ;  Taylor  v.  Stibbert^  (i)  Eyre  v.  Dolphin^  (c)  Powell 
V.  Dillon^  (d)  Taylor  v.  Baker ^  (e)  Malpas  v.  Acland,  {g)  And 
so  notice  of  a  deed  binds  a  party  to  all  its  contents.  Walter  v. 
Maunde^  (A)  Sail  v.  Smithy  («)  Prosser  v.  Watts,  (A)  Hamilton  v. 
Royuy  (?)  Ly%ney  v.  Selhy.  {m) 

The  respondents  took  advantage  of  the  situation  in  which  they 
had  placed  the  appellant,  by  making  the  purchase  public,  and 
securing  his  trade  to  themselves,  to  obtain  from  him  a  reduction 
of  oO,OOOZ.  of  the  purchase-money,  and  a  release  of  their  per- 
sonal responsibility,  upon  a  pretence  which  they  did  not  venture 

(a)  1  Ad.  &  E.  40.  (6)  2  Ves.  Jr.  437. 

(c)  2  Ball  &  B.  801.  (</)  Id.  416. 

(0  5  Price,  306.  \g)  3  Buss.  273. 

(A)  1  Jac.  &  W.  181.  (0  14  Ves.  426. 

(*■)  6  Madd.  59.  (0  2  Sch.  &  Lef.  827. 
(m)  2  Ld.  Bavm.  1120. 
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to  put  forward  in  the  new  agreement,  and  which  was  wholly 
without  foundation.  The  appellant  submitted  to  this 
*317  *  reduction,  as,  in  his  view,  it  put  an  end  to  any  possi- 
bility of  further  dispute.  After  this  act  of  confirmation, 
they  paid  225,000Z.  of  the  purchase-money,  and  possession  of  the 
property  and  works  was  given  to  P.  Taylor,  and  the  «ompany's 
circular  letter  was  distributed,  by  which  they  appropriated  the 
trade  to  themselves.  P.  Taylor  resided  on  the  property,  with- 
out any  complaint  made,  for  nearly  six  months.  In  November, 
1825,  R.  Small  and  Shears  were  upon  the  property  several  days, 
making  inquiries,  assisted  by  J.  Harrison.  In  December,  1825, 
J.  Morrison  was  again  on  the  property  examining  the  mines, 
and  mapping  the  underground  workings.  In  February,  1826, 
F.  Foster  and  the  mine  agent  surveyed  the  property,  and  made  a 
highly  favorable  report  of  its  value.  The  purchasers  had  retained 
all  the  old  agents  and  workmen,  and  by  carrying  on  the  business 
for  months,  knew,  or  had  the  means  of  knowing,  whether  the 
representations  which  had  been  made  by  the  appellant  were  true 
or  not.  In  March,  1826,  they  made  a  report  to  the  proprietors, 
setting  forth,  in  glowing  terms,  the  vast  resources  of  the  property 
and  the  advantages  which  the  company  would  derive  from  it. 
During  the  whole  of  this  period,  with  all  these  additional  means 
of  knowledge,  they  deliberately  treated  with  the  appellant  for 
indulgence  and  pecuniary  accommodation,  upon  the  assumption 
of  the  contracts  being  binding  and  conclusive.  Having  kept 
possession  of  the  estate,  mines,  and  works,  and  changed  the  char- 
acter of  the  property  by  cutting  down  trees  and  other  acts  of 
ownership  only  consistent  with  a  performance  of  the  contract, 
the  respondents  are  not  entitled  to  rescind,  but  ought,  in  the  cir- 
cumstances of  the  case,  to  be  held  bound  and  concluded  by  the 
statements  contained  in  the  reports  of  August,  1825,  and 

*  818    of  March,  1826,  *and  by  the  correspondence  in  evidence, 

and  by  the  acts  and  declarations  of  P.  Taylor. 
The  subject-matter  of  the  misrepresentations  alleged  to  have 
The  alleged  mis-  ^^^^  made  by  the  appellant,  particularly  the  state- 
r.S^"mattor  for  "^ents  Contained  in  the  P.  T.  paper.  No.  1,  and 
an  i«iue.  ^]^g  j)^  papers.  No.  1  to  No.  12,  being  matters  of 

account  and  inquiry,  issues  might  have  been  directed  to  ascer- 
tain what  was  the  true  intent  and  character  of  the  statements 
contained  in  them,  and  whether  they  were  misrepresentations  or 
not.  If  matters  of  fact  are  controverted,  Courts  of  Equity, 
aware  of  the  deficiency  of  trial  by  written  depositions,  direct  the 
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matter  to  bo  tried  by  a  jury,  (a)  0'  Connor  v.  Cook^  (6)  Warden 
of  St.  PauVs  V.  Morris^  (c)  Sampson  v.  Sampson,  (rf)  But  in 
this  case  the  Court  below,  instead  of  directing  the  necessary 
issues  and  inquiries,  decided  in  the  first  instance  upon,  perhaps, 
the  most  voluminous  mass  of  evidence  that  was  ever  produced  in 
any  cause ;  embracing  extensive  matters  of  accounts ;  the  tes- 
timony conflicting  ;  the  conclusions  drawn  by  many  of  the  wit- 
nesses necessarily  hypothetical ;  and  the  accounts,  or  the  results 
of  the  accounts,  tendered  on  behalf  of  either  party,  not  antici- 
pated, or  met  by  the  other  party.  The  Lord  Chief  Baron 
admitted  that  the  evidence  was  "  a  maze  and  a  labyrinth,"  (e)  yet 
his  Lordship  came  to  a  conclusion  on  it  that  the  P.  T.  paper 
contained  ^^  a  misstatement  to  a  large  amount,"  in  respect  of  the 
cost  of  manufacturing  pig-iron,  and  his  Lordship  arrived  at  that 
conclusion  on  the  depositions  of  Wilkinson  and  Dransfield,  two 
accountants,  whose  evidence,  as  speaking  of  the  contents 
of  written  accounts,  *  without  the  account  books,  should  *  819 
never  have  been  admitted.  Roberts  v.  Doxon^  (ff)  Meyer  v. 
Seftan.  (A) 

Other  evidence,  equally  inadmissible,  was  read  at  the  hearing 
of  the  cause,  in  respect  of  material  facts  and  declarations  that 
were  not  put  in  issue  by  the  pleadings,  so  that  the  appellant  had 
not  any  notice  of  them,  and  therefore  was  not  in  Evidence  of  mat- 
a  condition  to  contradict  or  explain  them.  All  «"'by^]?eV£l5I 
evidence  of  that  nature  should  have  been  rejected.  *"*■•  *n»dmiM!bie. 
Sidney  v.  Sidney^  (t)  Clarke  v.  Thtrton^  (k)  Smith  v.  Clarke^  (J) 
Hall  V.  Maltby^  (m)  Blake  v.  Mamely  (n)  Earl  v.  Picken^  (p) 
Williams  v.  Llewellyn^  (p)  Hunter  v.  Atkins^  (q)  Fitzgerald  v. 
C Flaherty^  (r).  All  material  facts,  declarations,  and  admis- 
sions, should  be  put  in  issue  properly  and  technically,  with  the 
name  of  the  witness,  the  time  when,  and  the  place  where,  such  . 
declarations  or  'admissions  were  made,  so  that  the  defendant 
might  be  able  to  deny  or  explain  them. 

The  answer  of  a  defendant  when  opposed  only  by  one  witness 

(a)  3  Bla.  Com.  452.  (6)  8  Yes.  536. 

(c)  9  Ves.  168.  \d)  3  Ves.  &  Bea.  42. 

(0  Younge,  470.  (g)  1  Peake's  N.  P.  Caa.  116. 

(A)  2  Stark.  N.  P.  Caa.  274.  (»)  3  P.  Wms.  277. 

{k)  11  Ves.  240.  (/)  12  Ves.  480. 

(m)  6  Price,  240-259.  (n)  2  B.  &  B.  85-47. 


(o)  1  Russ.  &  My.  547.  (/»)  2  You.  &  J.  68. 

(9)  3  My.  &  K.  113-156.  (r)  1  Moll.  350-366. 
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One  witness  a-  was  suflScicDt.  It  was  Contended  in  the  Court 
EfswL  norsaffid!  bclow,  on  the  authority  of  Walton  v.  Bobba,  (a) 
*"*•  Janson  v.  Rany^  (6)  that  one  witness,  aided  by 

circumstances,  outweighed  the  answer;   but  in  Hobbs  v.  Nor- 
ton^ ((?)  Allen  V.  Jordan^  (rf)  Ibbotson  v.  Rhodes^  («)    Only   v. 
WalkeVy  (^g)  Speed  v.  JfarfiV^  (A)  Mortimer  v.  Orchard^  (%)  and 
Pilling  v.  Armitage^  (A)  it  was  held  that  no  decree  can 

*  320    be  obtained  against  a  defendant's  *  answer  on  the  proof  of 

one  witness.  Then  d  fortiori^  if  the  evidence  of  the  alleged 
admissions  was  improperly  received,  no  decree  could  be  made 
against  the  appellant's  answer. 

It  was  against  justice  and  equity  to  make  James  and  Edwards 

defendants  to  the  suit.     No  relief  was,  or  could  be,  prayed 

Unjnst  to  make  agaiust  them.    To  make  them  defendants  for  costs 

witnesses     defend-  ,        i         .-»••*  .  i      • 

•ats,  was  a  mere  manoeuvre  to  deprive  Mr.  Attwood  of 

their  evidence,  one  of  them  being  his  agent  in  the  sale  of  this 
property,  the  other  his  clerk,  both  well  qualified  to  explain 
all  these  transactions,  There  was  no  proof  of  any  collusion  or 
conspiracy  against  them.  The  bill,  therefore,  ought  to  have 
been  dismissed  as  against  them,  in  which  event  their  depositions 
might  be  read  for  Mr.  Attwood.  The  practice  of  making  wit- 
nesses defendants  was  not  sanctioned  by  Courts  of  Equity. 
Madd.  Cha.,  (J)  Mitf.  Pleadings,  (m)  Hovenden's  Supplement 
to  Vesey.  (n)  There  are  some  exceptions  to  the  general  rule,  as 
in  the  cases  of  attorneys  and^  agents  having  an  interest  in,  or 
deriving  benefit  from,  the  subject-matter ;  in  the  cases  of  indi- 
vidual members  or  secretaries  of  corporations,  as  having  the  corpo- 
rate funds,  or  to  fix  them  with  personal  liability ;  sometimes  in  the 
cases  of  arbitrators,  as  necessary  parties,  their  names  being  to  the 
award  or  instrument  to  be  set  aside  ;  and  in  the  cases  of  auctioneers 
as  holding  deposits.  Barre  v.  Gore^  (o)  Amot  v.  Biscoe^  (jo)  Fen- 
ton  V.  Bughes^  (y)  Fenmek  v.  Reed^  (r)  Dummer  vT  The  Corporation 
of  Chippenham^  («)  LeTexier  v.  Margravine  of  An9pach^  (f) 

*  821    *  Gibbons  v.  Waterloo  Bridge  Company^  (ti)  Fetch  v.  Dal- 

(a)  2  Atk.  19.  (ft)  Id.  140.                (c)  1  Vera.  137. 

(rf)  Id.  161.  (tf)  2  Vera.  544. 

\g)  8  Atk.  408.  (A)  2  Comyn,  587. 

(i)  2  Vea.  Jr.   243.  {k)  12  Ves.  78. 

(0  Vol.  2,  p.  185.  (m)  P.  188  (4th  ed.). 

(n)  P.  127.  (o)  3  Atk.  401. 

(p)  1  Ves.  Sen.  94.  {q)  7  Ves.  287-239. 

(r)  1  Meriv.  114.  (s)  14  Vea.  245^252. 

(0  5  Vea.  322  ;  15  Vea.  159.    .  (u)  5  Price,  491. 
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ton,  (a)  Bowlei  v.  Stewart^  (6)  Wych  v.  3feaZ,  (c)  Cookson  v. 
Ellison^  and  Neuman  v.  Godfrey^  (rf)  two  cases  applicable  to  the 
present ;  Plummer  v,  ilfay,  (e)  Diaron  v.  Parker  and  Taylour  v. 
Rochfort.^g)  In  all  these  cases  the  reasons  of  the  rule,  and  of 
the  exceptions  going  rather  to  prove  the  rule,  are  stated.  The 
present  case  does  not  fall  within  any  of  the  exceptions. 

The  arguments  for  the  respondents  were  to  the  following 
effect : — 

As  to  the  objections  to  the  frame  of  the  bill  in  respect  of  par- 
ties, the  appellant  knew  at  the  time  of  the  contract  Parties -not  too 
that  the  purchase  was  not  for  the  three  individuals  "^*°y* 
who  contracted  with  him,  but  for  the  whole  company,  for  whom 
the  three  directors  were  agents.  There  was  no  pretence,  there- 
fore, for  calling  this  suit  a  breach  of  faith,  as  being  instituted  by 
all  the  directors. 

The  objection  that  the  parties  were  too  few  was  equally  ground- 
less.   It  ought  to  have  been  raised  by  demurrer  to 
the  bill  in  the  £rst  stage ;  it  is  too  late  to  take  it 
at  the  hearing.    All  the  partners  in  the  company  were  parties  to 
the  suit  by  representation.     All  may  sue  on  a  contract  made  by 
some.    Skinner  v.  Stocks,  (A)    There  were  571  shareholders  when 
the  bill  was  filed ;  if  all  were  made  parties,  the  cause  could  never 
be  brought  to  a  hearing.     The  main  question  was,  whether  the 
.  money  of  the  company  had  been  subtracted  by  fraud.    All  the 
parties  were  in   the  same  interest  as   to  that  question.     The 
plaintifls  below  were  the  persons  to  whom  by  the  deed  of 
'  partnership  the  entire  management  of  the  affairs  of  the    *  822 
company  was  entrusted.     They  parted  with  the  money  of 
the  company ;  they  had  a  right  to  get  it  back,  and  for  that  pur- 
pose they  filed  the  bill  on  behalf  of  themselves  and  all  the  other 
shareholders.     This  decree  binds  all  the  partners,  for  it  binds 
Small,  Shears,  and  Taylor,  and  without  them  the  other  partners 
could  not  sue.    In  addition  to  the  cases  mentioned  in  the  argu- 
ment in  the  Court  below  on  this  point,  (t)  Metix  v.  Maliby^  (Jc) 
Weale  v.  The  Middlesex  Waterworks  Company^  (Z)  Baldvnn  v. 

(a)  8  Price,  9,  (5)  1  Sch.  &  Lef.  209-227. 

(c)  3  P.  Wms.  311.  (cO  2  Bro.  C.  C.  252  and  332. 

(«)  1  Ves.  Sen.  426.  {g)  2  Ves.  Sen.  219  and  281. 

(A)  4  B.  &  Aid.  487.  (0  Younge,  416. 

(t)  2  Swanst.  277.  (0  1  Jac.  &  W.  869. 
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Latprence,  (a)  and  Weld  v.  Bonham^  (6)  were  now  particularly 
referred  to,  and  it.  was  suggested  that  the  observations  made  by- 
Lord  Eldon  in  Van  Sandau  v.  Moore  and  Davis  v.  FUk  (cited  for 
the  appellant),  were  no  more  than  dicta^  his  Lordship's  object 
being  to  discourage  the  bubble  companies  then  springing  up  in 
great  numbers. 

As  to  the  other  objections  on  the  points  of  law  and  of  practice 
Frand  being  the  and  evidcncc,  misrepresentations  and  concealment 
tract,  jMiroi  evi"  being  the  basis  of  this  contract,  parol  testimony 
We.  was  admissible  to  prove  the  fraudulent  misrepre- 

sentations- There  was  now  no  existing  contract  in  the  contem- 
plation of  equity,  the  fraud  avoided  it,  and  the  party  drawn  in  by 
the  fraud  is  absolved  from  the  obligation.  JEkins  v.  Tresham^  (c) 
Lysnet/  v.  Selbt/^  (rf)  Clermont  v.  Tashurgh^  (e)  Flight  v.  Booths  (g) 
Ferguson  v.  Carringtan^  (A)  Edwards  v.  M'^Leay^  (t)  Orant 
♦  323  V.  Munt,  (A)  Bobell  v.  Stevens,  (Z)  Maddeford  *  v.  Aust- 
wick,(fn)  Harris  v.  Kemble,(ji)  Street  v.  Blag;  (o)  and  see 
the  arguments  below,  and  the  cases  there  cited.  (jt>) 

To  the  objection  to  the  suit  and  decree  on  U\e  ground  that 
James  and  Edwards  were  mere  defendants,  and  thereb}-  Attwood 
was  deprived  of  their  evidence,  the  answer  was  that 
wards  properly  they  had  uot  appealed  from  the  decree,  and  that 
Attwood  had  their  depositions  read  de  bene  edse^ 
and  the  Lord  Chief  Baron  took  them  into  his  consideration  ;  but 
as  his  Lordship  held  them  to  be  participating  in  this  fraud  with 
Attwood,  his  Lordship  could  not  give  any  credit  to  their  evi- 
dence. It  was  most  common  to  make  attorne3r8  and  other  agents 
defendants  to  bills  for  discovery,  for  costs  and  for  other  purposes, 
even  though  no  relief  be  prayed  against  them :  King  v.  Martin,  (9) 
Dummer  v.  The  Corporation  of  Chippenham,  (e)  and  other  cases 
which  have  been  mentioned  in  the  argument  for  the  appellant.  («) 

To  the  objection  taken  for  the  appellant  on  the  law  and  prac- 

Evidence  of  mat-  ^c®  applicable  to  his  case ;  viz.,  that  facts  and 

th7*?i^iSSrlkd"  statements  were  given  in  evidence  which  were  not 

miMibie.  properly  put  in  issue,  the  answer  was,  that  it  is  the 

(a)  2  Sim.  &  Stu.  18.  (Jb)  Id.  91. 

(c)  Keb.  510.  (d)  Ld.  Raym.  1118. 

(0  1  Jac.  &  W.  114-120.  (s)  1  Bing.  N.  C.  370. 

(A)  9  B.  &  C.  59.  (0  Coop.  308. 

(*)  Id.  178.  (0    3  B.  &  C.  623. 

(m)  1  Sim.  89.  (n)   1  Sim.  Ill,  and  2  Dow  &  C.  463. 

(0)  2  B.  &  Ad.  460.  ip)  Younge,  416  and  460. 

(q)  2  Ves.  Jr.  641.  (r)  14  Ves.  245.  (*)  Supra,  320. 
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constant  practice  in  actions  at  law  to  give  evidence  of  facts  and 
of  admissions,  though  no  notice  is  given  of  them  by  the  pleadings, 
and  the  Courts  of  Law  use  their  discretion  whether  they  would 
grant  a  new  trial  even  in  cases  of  surprise.  Courts  of  Equity 
have  a  discretion  also  whether  they  would  not  put  the  matter  in  a 
train  of  further  inquiry.  In  neither  jurisdiction  is  the  evi- 
dence stated  in  the  pleadings.  There  is  an  exception  *  to  *  324 
the  general  rule,  when  a  party  has  admitted  that  he  had 
done  an  act  with  a  fraudulent  intention,  which  is  a  conclusion  of 
law ;  then  evidence  of  that  admission  cannot  be  received  against 
him  without  charging  it  in  the  pleadings.  But  it  was  never  held 
that  one  may  not  give  the  facts  in  evidence  without  charging 
them,  leaving  the  Court  to  di*aw  its  own  conclusion.  It  was  not 
so  held  in  Hall  v.  Malthy^  (a)  Gordon  v.  Gordon^  (6)  Wheeler  v. 
Trotter^^e)  and  the  five  cases  before  Sir  A.  Hart  in  Ireland,  (df) 
The  respondents  never  attempted  to  prove  an  admission  by  Att- 
wood  that  he  committed  a  fraud.  This  objection  was  not  taken 
in  the  Court  below,  and  ought  not  to  be  now  listened  to.  The 
only  point  to  which  this  objection  applied  was  the  conversation 
deposed  to  by  Pontardent,  in  which  Attwood,  or  James,  in  his 
hearing,  said  the  profit  of  the  business  was  90,0002.  a  year,  which 
was  the  least  material  part  of  this  case. 

The  reduction  of  the  purchase-money,  and  release  of  the  three 
respondents  from  personal  liability  to  the  payment     ^o  waiver  of 
of  it,  could  not  be  construed  into  a  waiver  of  the  ^"**" 
fraud  afterwards  discovered ;  they  were  the  inducements  to  the 
purchasers  to  renew  the  treaty,  after  the  first  contract  was  put  an 
end  to  by  Attwood's  delay  in  showing  his  title.     By  reason  of 
that  delay,  the  purchasers  were  dischanrged  from     Time  of  the  et- 
their  liability  to  perform  the  first  contract.     Time  to  buy. 
was  of  the  essence  of  that  contract,  and  it  could  not  have  been 
enforced.     Cornish  v.  Rowley^  (e)  Wilde  v.  Fort^  (jg)  Maryon  v. 
CarUr,  (A)     These  cases  showed  that  time  is  of  the  essence  of  a 
mercantile  contract,  and  after  the  time  for  showing  the  title 
elapses,  the  *  vendor  cannot  maintain  an  action.     The  same    *  325 
natter  that  would  be  a  defence  to  an  action  would,  in  a 
case  of  this  sort,  be  available  in  equity  against  a  bill  for  specific 

(a)  6  Price,  240.  (6)  3  Swanst.  472. 

(c)  Id.  174,  note.  \d)  1  Moll.  347-S66. 

(0  1  Selw.  N.  P.  175  (5th  ed.).  {g)  4  Taunt  384. 

(A)  4  C.  &  P.  295. 
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performance.  Wright  v.  Howard^  (a)  Parker  v.  Firiih^  (6)  Cob- 
lake  V.  Till,  (c)  Doloret  v.  Rothschild,  (d)  Withy  v.  (7o«tfe.  (e) 
Upon  the  authority  of  these  cases  it  would  be,  at  least,  a  doubt- 
ful question  whether  Mr.  Attwood  could  have  enforced  in  equity 
the  performance  of  the  first  contract  after  the  time  had  elapsed. 
He  was  therefore  glad  to  compromise  the  disputable  claim  by  the 
release  of  the  purchasers  from  personal  liability. 
It  was  not  necessary  to  prove  damage  sustained,  in  order  to 

An  action  for  de-  Tesciud  the  coutract.  It  was  clear  from  the  evi- 
thoW  ^SlTdiSlSS  dence  that  the  respondents  could  sustain  an  action 
■uBtained.  ^j^  ^^  ^^gg  £qj.  ^j^g  fraud,  and  wou'd  recover  a  ver- 

dict without  proving  damages.  Where  there  is  a  breach  of  duty, 
damage  is  not  an  essential  point  of  proof.  Marzetti  v.  WU^ 
Hams,  (<g)  Blofeld  v.  Payne,  (u)  In  Vernon  v.  Keys,  (t)  Lord 
Ellenborough  says,  ^^  a  seller  is  unquestionably  liable  to  an  action 
of  deceit,  if  he  fraudently  misrepresent  the  quality  of  the  thing 
sold  to  be  other  than  it  is  in  some  particulars  which  the  buyer 
has  not  equal  means  with  himself  of  knowing ;  or  if  he  do  so 
in  such  a  manner  as  to  induce  the  buyer  to  forbear  making 
inquiries,"  &c. 

This  was  not  such  a  case  as  the  Court  would,  instea^i  of  re- 

The   party   im-  sciudiug  the   coutract,   direct  compensation.     In 

posed    on  may  ro-  ^it-ii  .  i  \  a\ 

Bcind  the  contract  cascs  of  iraud,  the  party  imposed  upon  has  the 

for  fraud   or   take  .  .,        .  .     ^       "^  ^ ,  i-ii 

compeMation.  option  01  havmg  the  contract,  into  which  he  was 
drawn  by  the  fraud,  rescinded,  or  of  taking  compensation 
*  826  *  if  he  prefers  it.  Duke  of  Norfolk  v.  Worthy,  (Jc)  Stewart 
V.  Alliston,  (Z)  Flight  v.  Booth,  (m)  In  Dyer  v.  Sar- 
grave,  referred  to  on  behalf  of  the  appellant,  the  plaintiff  did 
not  insist  on  avoiding  the  contract,  but  the  question  there  was, 
what  amount  of  compensation  he  was  entitled  to. 

It  would  be  impossible  to  try  all  the  complicated  facts  of  this 
An  imue  imprac-  ^^^  ^7  ^^7  ^nc  issuc,  and  the  case  could  not  be 
ticabieauduneW.  gplit  into  scvcral  issucs.  After  the  time  and  ex- 
pense of  the  trial  of  an  issue  the  results  must  be' the  same  as  the 
Judge  in  equity  came  to.  The  issue  in  Wright  v.  Tatham  took 
eight  days  to  try.     The  issue  in  De  Beauvoir  v.  Rhodes  took 

(a)  1  Sim.  &  Stu.  190.        *  (6)  Id.  199,  note, 

(c)  1  Ru8S.  376.-  {d)  1  Sim.  &  Stu.  590. 

(«)  1  Turn.  &  R.  78.  (^)  1  B.  &  Ad.  415. 

(A)  4  B.  &  Ad.  410.  (0   12  East,  687. 

(it)  1  Camp.  387.  (0  1  Meriv.  26. 
(m)  1  Bing.  N.  C.  376. 
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seyen,  and  the  result  was  just  what  the  Vice-Chancellor  had 
before  pronounced.  The  fraud  ui  this  case  was  to  be  gathered 
from  a  variety  of  circumstances  fitter  for  an  equity  Judge  than 
for  a  jury  to  grapple  with.  Any  evidence  Attwood  could  have 
on  the  trial  of  an  issue,  he  might  have  obtained  in  the  Court  of 
Equity,  by  a  bill  of  discovery,  or  by  an  examination  on  interrog- 
atories ;  no  suggestion  of  an  issue  was  ever  made  by  the  other 
side  in  the  Court  below.  The  respondents  asked  for  an  issue  in 
1829,  but  the  application  was  opposed  by  Attwood,  and  refused 
by  the  Court. 

[The  outline  of  the  arguments  on  both  sides,  on  the  merits  of 
the  case  and  on  the  question  whether  the  statements  in  the  P.  T. 
paper  were  estimates  of  the  capabilities  of  the  mines  and  works, 
or  statements  of  what  they  did  actually  produce  at  a  fixed  time, 
may  be  collected  from  the  speeches  of  the  lords,  in  stating  their 
opinions.  The  counsel  for  the  appellant,  although  they  in- 
sist^ that  the  P.  T.  and  D.  papers  were  estimates  only, 
*  still  contended,  that  taking  them  to  be  actual  statements  *  827 
of  costs  and  produce,  the  property  was  capable^  in  June, 
1825,  of  producing  what  was  so  stated,  and  the  respondents  sus* 
tained  no  loss,  but  that,  not  being  able  to  pay  the  purchase-money 
and  the  price  of  iron  having  fallen,  they  attempted  to  get  rid  of 
the  purchase  for  that  reason,  and  not  for  any  misrepresentation.] 

March  22,  1838. 
The  Earl  op  Devon. —  My  Lords,  it  becomes  my  duty  to  call 
your  Lordships'  attention  to  this  case,  which  is  of  very  great  im- 
portance, whether  it  be  considered  in  respect  of  the  magnitude 
of  the  stake  in  contest,  or  the  length  of  time  which  has  been 
occupied  in  the  discussion  and,  I  may  add,  in  the  consideration 
of  the  case.  The  noble  lords,  who  had  attended  the  discussion, 
had  the  advantage  of  the  most  able  and  elaborate  arguments  at 
the  bar,  and  they  had  that  great  advantage  which  was  to  be 
derived  from  having  the  result  of  much  of  that  argument  put 
upon  paper,  (a)  having  all  the  evidence  in  print  before  them,  and 
having  all  that  assistance  which  could  be  afforded  to  them  for 
their  deliberate  investigation  of  the  case.  Whatever  may  be  the 
result  of  this  case,  all  parties  must  be  satisfied  that  it  has  had  the 
most  ample  inquiry  and  consideration. 

(a)  The  appellant's  counsel  gave  in  statements  in  writing,  containing  vari- 
008  calculations  and  the  result  of  them,  and  copies  of  these  papers  were  given 
to  the  respondents'  counsel. 
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My  Lords,  upon  the  points  of  law  arising  with  reference  to  the 

frame  of  the  suit,  it  is  not  necessary  for  me,  in  the  view  which  I 

take  of  the  case,  to  express  a  decided  opinion ;  it  is  sufficient  to 

say,  that  I  incline  to  concur  in  the  view  taken  by  the  noble 

*  328    Chief  Baron  ;  *  I  believe  that  it  is  not  inconsistent  with  the 

rules  and  practice  of  Courts  of  Equity  to  sustain  a  suit 
under  the  circumstances  of  this  case  between  such  parties,  plain- 
tiffs and  defendants,  as  appear  upon  this  record.  But  before 
coming  to  the  consideration  of  the  merits  of  the  case,  it  may  be 
well  to  express  my  opinion  upon  a  collateral  point  that  occurs 
upon  this  decree ;  I  mean  the  direction  that  the  costs  ordered  to 
be  paid  to  Philip  Taylor  by  the  respondents  shall  be  paid  over 
to  them  by  Mr.  Attwood.  Whatever  shall  be  the  judgment  of 
the  House  upon  the  main  point  of  the  decree,  I  cannot  think 
that  this  direction  ought  to  stand.  It  appears  to  me  to  be  incon- 
sistent with  any  rules  or  practice  of  a  Court  of  Equity,  with 
which  I  am  acquainted,  to  fix  a  defendant  with  costs,  not  in 
respect  of  any  charge  established  against  .him,  but  on  account  of 
his  having  been  in  some  way  or  other  mixed  up  with  transactions 
upon  which  a  charge  was  founded,  which  charge  has  failed,  and 
in  respect  to  which  the  suit  has  been  dismissed.  I  am  well  aware 
of  the  awkward  consequences  which  might  follow  the  adoption 
of  this  opinion,  inasmuch  as  an  alteration  of  the  decree  in  this 
respect  only  would  leave  the  costs  to  fall  upon  the  respondents, 
upon  whom  in  all  probability  the  Chief  Baron  would  not  have 
imposed  them ;  but  I  think  that  this  difficulty  must  not  stand  in 
our  way  if  we  are  of  opinion  that  this  direction  is  informal.  Mr. 
Attwood  had  a  right  to  complain  by  his  appeal  of  this  as  well  as 
of  other  parts  of  the  decree,  and  the  House  must  give  an  opinion 
upon  it  one  way  or  the  other.  This  matter,  however,  turns  so 
much  upon  the  practice  of  the  Court  from  which  I  have  been  for 
some  years  removed,  that  I  speak  upon  it  with  greater  diffidence 

even  than  I  do  upon  the  other  part  of  the  case.  I  am  quite 

*  829    sure  the  House  will  receive  the  best  *  advice  upon  it  from 

my  noble  and  learned  friend  on  the  woolsack. 
I  come  now  to  the  main  point  in  the  cause :  I  hope  that  by 
such  of  your  Lordships  as  at  all  know  me,  it  will  readily  be 
believed  that  I  approach  it  with  great  anxiety,  when  I  say  that  I 
feel  compelled,  after  most  mature  consideration,  to  take  a  view 
of  this  important  case  different  from  that  which  was  taken  in  the 
Court  below  by  the  noble  and  learned  Chief  Baron.  The  circum- 
stances of  such  difference  added  greatly  to  the  hesitation  which 
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I  felt  in  forming  my  opinion,  but  having  been  one  of  the  few 
peers  who  attended  closely  to  the  discussion  at  the  bar,  I  felt  it 
my  bounden  duty  to  consider  the  whole  cause  most  anxiously 
and  repeatedly  with  a  view  to  its  decision ;  and  I  cannot  now 
shrink  from  offering  my  opinion,  such  as  it  is,  to  your  Lordships ; 
and  it  is  right  to  t^y  that  the  very  full  and  laborious  arguments 
which  have  been  addressed  to  us  from  the  bar,  and  the  great 
assistance  afforded  by  the  numerous  papers  that  have  for  the  first 
time  been  presented  to  us,  have  given  us  an  advantage  in  con- 
sidering this  case  which  the  Lord  Chief  Baron  did  not  enjoy.  In 
addressing  myself  then  to  this  appeal,  with  a  view  to  its  decision, 
my  first  consideration  was  this,  what  is  the  sort  of  cases  in  which 
the  powers  of  a  Court  of  Equity  have  been  interposed  to  set 
aside  contracts,  deliberately  entered  into  by  competent  parties, 
on  the  ground  of  fraud  and  misrepresentation  ?  I  find  the  prin- 
ciple of  the  Court  in  this  respect  laid  down  by  two  very  eminent 
Judges  in  the  case  of  Edwards  v.  M'*Leay  by  Sir  William  Grant 
M.  R,  (a),  and  afterwards  on  appeal  by  Lord  Eldon,  who,  in  giv- 
ing his  judgment,  thus  expressed  himself:  (h)  ^^The  case 
resolves  *  itself  into  this  question,  whether  the  representa-  *  880 
tion  made  to  the  plaintiff  was  not,  in  the  sense  in  which 
we  use  the  term,  fraudulent  ?  I  am  not  apprised  of  any  such 
decision,  but  I  agree  with  the  Master  of  the  Rolls  that  if  one 
party  makes  a  representation  which  he  knows  to  be  false,  but  the 
&lsehood  of  which  the  other  party  had  no  means  of  knowing, 
this  Court  will  rescind  the  contract."  The  expression  of  Lord 
Eldon,  that  he  "  was  not  apprised  of  any  such  decision,"  is  not 
immaterial,  I  do  not  refer  to  it  as  implying  any  doubt  what- 
ever of  the  jurisdiction ;  but  when  a  Judge  of  Lord  Eldon's 
experience  states  himself  not  to  be  aware  of  any  case  in  which 
that  jurisdiction  had  been  practically  applied,  we  may  iind  an 
additional  reason  for  the  principle  that  nothing  but  the  most  clear 
and  decisive  proof  of  fraudulent  representations,  made  under 
Buch  circiunstances  as  show  that  the  contract  was  based  upon 
them, — such  a  case,  indeed,  as  Lord  Eldon  in  his  experience  had 
not  known  to  occur, — will  justify  the  interference  of  a  Court  of 
Equity ;  and,  my  Lords,  with  reference  to  this  general  principle, 
the  Lord  Chief  Baron,  in  his  judgment  upon  this  case,  expresses 
himself  very  clearly  upon  the  same  point.  He  says,  (c)  "  It 
appears  to  me,  therefore,  that  as  far  as  the  cases  at  law  go,  where 

(a)  Coop.  308.  (6)  2  Swanst.  289. 

(c)  1  Yoimge,  461. 
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a  misrepresentation  of  a  material  fact,  not  within  the  observation 
of  the  opposite  party,  is  made,  the  person  making  the  misrepre* 
sentation,  knowing  at  the  same  time  that  his  statements  are 
untrue,  under  such  circumstances  an  action  may  be  maintained 
at  law,  according  to  the  decisions  I  have  stated,  for  the  purpose 
of  recovering  a  compensation  in  damages  for  the  injury  the  party 

has  sustained,  notwithstanding  the  contract  was  in  writing, 
*331    ♦and  notwithstanding  those  particulars  may  be  no  part  of 

the  terms  of  the  written  contract.  If  that  hb  so,  it  would 
follow  also  that  in  a  Court  of  Equity,  as  it  appears  to  me,  a  party 
would  be  entitled  to  come  forward  for  the  purpose  of  obtaining 
redress,  in  order  to  get  rid  of  a  contract  founded  on  such  fraudu- 
lent misrepresentations.'' 

My  Lords,  I  entertain  no  doubt  that  the  principle  which  was 
thus  enunciated  by  these  three  eminent  Judges,  is  that  upon  which 
alone  Courts  of  Equity  ought  to  act,  and  I  think  it  peculiarly 
important  to  be  attended  to  in  the  present  case.  For  what  is 
the  history  of  this  case  ?  Previous  to  the  month  of  June,  1825, 
various  meetings,  and  discussions  had  taken  place  between  Mr. 
Attwood,  the  proprietor  of  extensive  iron-works,'  and  Mr.  Philip 
Taylor,  one  of  the  British  Iron  Company,  with  a  view  to  the 
sale  by  Attwood  to  that  company  of  those  works.  It  appears 
that  these  discussions  were  carried  on  veri)ally,  and  the  result  of 
them  was  put  in  writing,  not  by  Attwood,  but  by  P.  Taylw,  from 
his  recollection  of  what  had  passed,  in  a  paper  described  in  the 
cause  as  P.  T.  1,  for  the  consideration  of  the  company  as  to  the 
propriety  of  making  the  purchase.  The  first  question  that  occurs 
upon  this  paper  is,  whether  it  is  to  be  taken  as  a  representation 
of  actual  facts,  or  as  a  calculation  of  what  might  be  done  under 
circumstances  in  which  the  company  might  probably  possess  the 
property?  There  is  no  other  evidence  of  the  representations 
actually  made  by  Attwood,  than  what  is  furnished  by  this  paper^ 
—  I  mean,  in  that  early  part  of  the  transaction ;  and  the  evidence 
by  which  it  is  proposed  to  fix  Mr.  Attwood  by  the  contents  of 
this  document  is  derived  from  his  answer,  and  from  what  passed 

at  a  meeting  in  London,  which  took  place  in  a  subsequent 

*  832    •  stage  of  the  business.     In  the  view  which  I  take  of  the 

whole  case,  it  is  not  material  to  state  a  very  decided  opin- 
ion upon  this  part  of  it,  but  I  am  disposed  to  think  that,  neither 
from  inspection  of  the  paper  itself  (entertaining,  as  I  do,  a  very 
strong  opinion  upon  the  paper  and  the  expressions  used  in  it), 
nor  in  the  answer  or  evidence  in  the  cause,  Ls  there  proof  suffi- 
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ciently  clear  and  strong  to  fix  Attwood  with  any  definite  state- 
ment of  facts,  so  as  to  found  thereupon  a  charge* of  fraud  and 
misrepresentation. 

My  Lords,  it  is  not  unimportant  to  observe  here  in  what  man- 
ner ecme  of  the  plaintLffs,  respondents  here,  the  members  of  the 
company  who  formed  the  deputation,  describe  this  particular 
paper  in  their  report.     They  express  themselves  thus :  *'  Having, 
in  aceordaBce  with  the  resolution  of  the  Board  of  Directors  of 
the  British  Iron  Company,  on  Tuesday,  the  25th  ultimo,  pro- 
ceeded to  Dudley  Wood  and  Comgreaves,  and,  assisted  by  Mr. 
Brunton  and  others,  having,  with  every  diligence  and  attention 
of  which  we  are  capable,  examined  the  books  and  other  docu- 
ments submitted  to  us  by  Mr.  Attwood,  we  have  come  to  the 
conclusion  that  in  a  comparison  with  the  paper  (P.  T.  1)  which 
purports  to  contain  the  principles  aad  calculations  on  which  the 
negotiation  was  originally  founded,  Mr.  Attwood  has  substan- 
tially redeemed  the  pledge  he  had  given  of  proving  that  the 
information,  upon  which  the  managing  directors  concluded  their 
contract  with  )um,  is  correct  and  well-founded."    Now,  I  con- 
fess, it  strikes  me  that  if  they  had  consid^ed  and  treated  the 
paper,  as  it  was  found  necessary  for  the  purpose  of  the  argument 
to  consider  and  treat  it  in  the  course  of  the  discussion  here,  they 
would  not  have  described  it  as  they  have  done.    But  to  my 
mind  aU  consideration  of  the  P.  T.  paper  *  becomes  com-    *  833 
paratively  iinimportant,  when  we  advert  to  the  further 
progress  of  the  transactions  between  the  company  and  Attwood ; 
for  whatever  was  the  real  character  of  that  paper,  and  whatever 
the  correctness -or  incorrectness  of  its  statements,  if  the  case  made 
bj  the  bill  as  to  the  subsequent  transactions,  particularly  those 
which  took  place  at  the  meeting  at  Corngreaves  with  the  deputa- 
tion, was  made  <^ut  in  proof,  it  would  be  impossible  to  doubt  that 
there  did  exist  a  •case  of  gross  and  fraudulent  misrepresentation. 
On  the  10th  of  June,  1825^  the  first  agreement  for  purchase  is 
made,  founded  in  great  measure  (or,  as  alleged  by  the  respon- 
dents, founded  wholly)  upon  the  P.  T.  paper ;  the  title  was  to 
be  completed  by  the  Ist  of  October,  and  possession  to  be  deliv- 
ered on  that  day.     The  title  not  being  then  completed,  another 
agreement  is  entered  into  on  the  1st  of  October  for  an  extension 
of  time.     On  the  10th  of  October  there  is  a  meeting  with  a  view 
to  completion,  at  which  a  power  of  attorney  from  J.  Taylor  is 
produced,  but  Mr.  Attwood  objecting  to  the  form  of  it,  the  con- 
tract is  not  then  signed.    On  the  14th  of  Octorber  the  solicitors 
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of  the  respondents  write  to  say  that  if  the  title  is  not  completed 
by  the  1st  of  November,  they,  the  respondents,  shall  apply  to 
rescind  the  contract,  resting  themselves  wholly  on  the  ground  of 
the  delay  in  fulfilling  the  contract.  On  the  20th  of  October  a 
meeting  of  the  directors  took  place  on  the  propriety  of  going  on 
with  the  purchase ;  the  price  was  considered  at  that  meeting  very 
large,  and,  in  my  view,  I  think  it  is  important  to  observe  that  at 
that  time  the  attention  of  the  intended  purchasers  was  alive  to  the 
question  whether  they  had  not  been  led  by  some  means  or  other 
to  offer  and  to  undertake  to  pay  a  larger  price  than  they 

*  334    ought  to  pay.     Their  attention  •  was  quite  alive  to  the 

question  of  the  value  of  the  property.  At  that  meeting 
doubts  were  entertained  which  led  to  discussions  as  to  the  accu- 
racy of  the  statements  contained  in  the  P.  T.  paper,  and  it  was 
suggested  then,  and  after  communication  with  Mr.  Attwood  it 
was  decided,  that  a  deputation  of  the  directors  should  go  to 
Corngreaves  in  order  to  satisfy  themselves. 

My  Lords,  the'proceedings  at  that  time  lead  my  mind  to  the 
conclusion  that  all  through  this  transaction  the  parties  were  not 
relying  upon  the  statements  made  to  them,  but  were  determined 
to  investigate  for  themselves  into  the  accuracy  of  those  represen- 
tations, upon  which  the  contract,  into  which  they  were  about  to 
enter,  was  based.  The  view  and  object  with  which  that  deputa- 
tion was  appointed,  and  went  down  to  Corngreaves,  appears  suf- 
ficiently from  the  correspondence,  and  from  the  resolutions  of 
the  directors :  they  were  to  judge  for  themselves  upon  the  spot. 
If  they  did  not  go  down  for  that  purpose  they  went  for  nothing ; 
their  object  was  to  go  down  to  the  spot  in  order  to  get  something 
that  they  could  not  get  by  correspondence  in  London,  and  they 
were,  from  an  inspection  of  the  works  and  the  books  of  the  con- 
cern, to  judge  whether  the  representations  made  were  correct. 
Three  of  the  dii'ectors  accordingly  went  to  Corngreaves,  and 
they  went  not  unassisted,  but  they  took  with  them  Mr.  Brunton, 
a  civil  engineer  of  experience,  and  Mr.  P.  Taylor,  who  had  been 
some  weeks  residing  near  Corngreaves,  and  who  was  all  this  time 
a  member  of  the  company,  one  of  the  intended  purchasers,  and 
one  of  the  plaintiff  in  the  first  frame  of  this  suit,  and  who*  must 
now  be  taken  to  be  one  of  the  company,  imaffected  by  any  thing 

like  fi-aud  on  his  part,  but  acting  and  capable  of  affecting 

*  335    the  interest  *  of  the  concern  in  the  same  way  that  any 

other  member  acting  would  affect  it.    Mr.  James  Mor- 
rison, an  intelligent  agent,  selected  by  the  company,  was  also 
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sent  down  to  examine  the  works,  and  he  was  sent  to  examine 
specifically  the  mineral  field,  that  is,  the  extent  to  which  the 
minerals,  which  were  to  form  the  basis  of  their  operations,  went ; 
and  Joseph  Harrison,  another  agent  of  the  company,  was  brought 
to  meet  the  deputation.  How,  then,  does  the  case  stand  in  evi- 
dence as  to  the  conduct  of  this  deputation  and  their  assistants, 
and  the  result  arising  from  it?  And  first,  with  respect  to  the 
mineral  field,  as  it  is  called,  upon  the  state  and  value  of  which, 
of  course,  the  price  to  be  given  must  mainly  depend :  It  is  stated 
in  the  evidence  of  Morrison  that  he  was,  in  the  month  of  Octo- 
ber, 1825,  desired  by.  P.  Taylor  to  make  a  full  examination,  as  to 
the  continuity  of  the  coal ;  he  was  directed  expressly  to  examine 
into  one  of  those  points  with  respect  to  which,  in  other  parts 
of  the  case,  it  is  said  that  misrepresentation  was  made,  and  he 
stated  that  "he  did  go  down  the  coal  mine,  and  from  circum- 
stances which  he  then  and  there  observed,  he  did  believe  that 
there  was  a  fault  in  that  mine."  His  statement,  therefore,  tended 
to  raise  the  doubt  and  suspicion  still  further ;  but  what  was  done  ? 
As  far  as  I  can  make  out  from  the  evidence,  it  does  not  appear 
whether  any  report  of  Morrison's  inspection  was  or  was  not  made 
to  the  company  in  London  ;  and  perhaps  this  is  not  very  mate- 
rial ;  for  if  a  party  engaged  in  negotiating  for  a  purchase  of  pr6p- 
erty,  and  having  employed  competent  agents  to  inspect  that 
property,  either  does  not  call  for  or  obtain  any  report  from  those 
agents,  or  having  got  such  report,  does  not  act  upon  it,  I  think 
that  he  cannot  afterwards  turn  round  and  say  that  he  has 
been  deceived  by  placing  reliance  *  upon  the  statements  of  *  836 
the  vendor,  instead  of  availing  himself  of  the  means  of 
information  which  were  open  to  him.  Mr.  Brunton  went  down, 
also  commissioned  specially  to  examine  the  mineral  field,  and  the 
report  which  he  makes  is  very  important ;  he  makes  a  long  report 
to  the  directors ;  he  states,  "  on  the  27th  and  28th  of  October 
I  proceeded  to  examine  the  various  indications  of  the  coal,  and 
in  the  first  place  I  went  to  the  pit  now  sinking  by  Mr.  Matthew 
Attwood,  lying  to  the  east  side  of  the  Corngreaves  estate,  where 
they  are  now  going  through  the  regular  coal  measures  or  super- 
strata^ affording  very  satisfactory  evidence  that  the  coal  will  be 
found  at  this  pb.ce,  and  from  hence  it  is  lying  in  the  whole  extent 
to  the  pits  at  Corngreaves,  the  stratification  (where  it  can  be  seen) 
exhibiting  regularity."  Then  he  goes  on  stating  reasons  which 
induce  him  to  think  very  favourably  of  that  pit,  and  at  the  end 
he  says,  "  upon  the  whole,  it  is  my  opinion  that  the  property  is 
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Tery  valuable,  and  I  believe  a  mineral  field  of  equal  extent  and  ad- 
vantages is  not  now  to  be  found  in  the  neighbourhood  where  it  is 
situated."  Then,  in  a  postscript,  he  adds,  ^^  as  neither  the  ques- 
tion as  to  the  value  of  the  above-mentioned  property,  nor  the 
sum  paid  for  it,  were  stated  to  me,  I  did  not  consider  it  within 
the  range  of  the  object  of  my  mission  to  offer  any  opinion  on 
the  subject,  but  the  question  being  now  propounded,  I  have  no 
hesitation  in  giving  it  as  my  opinion  that  with  a  sufficient  cap- 
ital vigorously  and  prudently  applied,  an  ample  return  for  the 
550,000/.  paid  for  this  property  may  be  produced  from  it." 

My  Lords,  that  is  the  result :  I  will  not  trouble  your  Lordships 

with  reading  the  whole  of  the  report ;  he  makes  a  very  minute 

report,  from  which  he  draws  the  result  which  I  have  read. 

•  837    His  attention  was  *  particularly  directed  to  the  continuity 

of  the  mineral  field ;  that  applies  to  one  of  the  charges 
made  in  this  case,  that  there  was  a  fault  in  the  mine,  that  is  a 
breaking  of  the  continuity,  which  was  concealed,  and  which  ought 
to  have  been  explained  to  the  company.  With  respect,  therefore, 
to  the  alleged  fault,  I  think,  first,  that  no  misstatement  in  fact  is 
sufficiently  proved  against  Mr.  Attwood ;  and,  secondly,  that  if 
the  company  did  rely  upon  anything  said  by  him  upon  this  point, 
they  are  not,  under  the  circumstances  of  this  case,  entitled  to  be 
released  from  the  consequences  of  such  a  reliance. 

But  the  more  important  point,  and  that  which  to  my  mind 
creates  the  great  difficulty  in  this  case,  still  remains  to  be  con- 
sidered. Does  the  conduct  of  Mr.  Attwood,  or  of  his  agents,  in 
delivering  papers  and  making  statements  to  the  deputation  at 
Corngreaves,  prove  such  a  case  of  fraud  and  misrepresentation  as 
entitles  the  company  to  relief?  Throughout  this  case  it  has  ap- 
peared to  me  that  the  counsel  for  the  respondents  have  spent  more 
time  and  energy  than  it  was  prudent  to  employ,  in  endeavouring 
to  show  generally  that  Mr.  Attwood  and  his  statements  were 
unworthy  of  credit;  almost  appearing  to  lose  sight  of  the  true 
principle  upon  which  alone  they  could  obtain  relief,  even  if  they 
succeeded  in  establishing  that  fact,  and  forgetting  that  the  re- 
spondents must  succeed  by  the  strength  of  their  own  case,  as 
established  in  all  its  branches  by  evidence  applicable  to  it,  and  by 
making  out  the  case  charged  by  the  bill.  It  is  true  that  in^a  case 
of  this  nature  a  multitude  of  minute  circumstances  become  ma- 
terial, and  must  be  looked  to  in  order  to  arrive  at  a  conclusion 
upon  the  point  in  issue  ;  but  still  all  these  circumstances  must  be 
considered  solely  as  bits  and  pieces  of  evidence  bearing  upon 
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*  that  point,  and  we  must  be  careful  that  we  do  not  give  *  388 
too  much  weight  to  collateral  circumstances  of  suspicion, 
however  numerous  and  however  calculated  to  throw  discredit 
upon  the  person  charged,  if  they  do  not  apply  to  the  particular 
charge,  and  bear  upon  that  charge  so  as  to  make  them  pieces  of 
evidence  directly  bearing  upon  it.  It  is  not  indeed  inconsistent 
with  my  view  of  this  case,  to  suppose  that  Mr.  Attwood  may  have 
been  very  anxious  that  the  worst  side  of  the  picture  should  not  be 
turned  to  the  intended  purchasers  ;  that  he  was  willing  to  divert 
their  attention  from  the  proper  objects  of  inquiry,  and  that  he 
even  represented  generally  his  property  to  be  more  valuable  than 
it  really  was.  Such  oases  are  of  daily  occurrence,  in  which  the 
doctrine  of  caveat  emptor  is  to  apply,  and  parties  are  left  to  take 
the  consequences  of  their  own  want  of  caution  or  prudence.  A 
Court  of  Equity  will  only  interfere  with  this  doctrine  of  the  com- 
mon law  in  those  cases,  in  which  it  is  proved  that  one  party  has 
made  a  representation  of  a  material  circumstance  which  he  knows 
to  be  false,  and  the  falsehood  of  which  the  other  party  has  no 
means  of  knowing ;  and  in  which  it  can  be  further  shown  that 
the  contract,  which  it  is  sought  to  set  aside,  was  founded  upon 
this  misrepresentation  so  made,  and  in  reliance  of  the  facts  so 
misrepresented. 

In  this  case  the  purchasers  having  doubts  as  to  the  accuracy  of 
the  representations  made  to  them,  and  prudently  resolving  to 
examine  for  themselves,  go  to  the  spot  where  the  works  were 
carried  on  and  where  the  books  were  kept.  P.  Taylor,  their 
partner,  one  of  the  parties  about  to  make  the  purchase,  and  acting 
moreover  as  their  agent,  was  there,  and  had  been  in  the  neigh* 
bourhood  for  some  time  previous.  It  does  not  appear  that 
he  was  present  in  the  room  with  the  *  deputation  and  Att-  *  889 
wood's  agents,  nor  does  it  appear  that,  when  the  want  of 
more  recent  furnace  books  was  observed,  any  inquiry  was  made  or 
any  question  asked  of  P.  Taylor,  relative  to  this  point.  The 
members  of  the  deputation  being  very  naturally  dissatisfied  with 
seeing  only  the  furnace  books  of  James  and  Matthias  Attwood, 
are  told  that  no  similar  books  exist  of  more  recent  date  ;  but  that 
James  and  Edwards  will  produce  ^^  calculations  "  (this  word  is 
not  immaterial)  to  show  what  the  present  cost  of  the  iron  was  in 
the  several  departments  of  the  works.  They  went  out  accord- 
ingly for  this  purpose,  and  after  a  certain  time  returned,  and  there 
is  no  doubt  that  during  that  time  they  were  in  communication 
with  Attwood,  and  that  what  they  did  was  with  his  cognizance 
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and  under  his  directions ;  they  went  out,  and  after  an  interval  re- 
turned with  the  set  of  papers  called  in  this  cause,  **  the  deputation 
papers."  Now  it  is  obvious  that  these  papers  profess  to  be  taken 
from  some  books  or  documents  which  were  within  reach,  because 
the  parties  had  gone  out  for  a  short  interval,  made  these  papers, 
and  came  in  again.  The  first  obvious  point  was  to  see  what  were 
the  documents  from  which  those  were  taken.  It  was  obvious  that 
no  great  length  of  time  would  be  necessary,  with  the  aid  of  Att- 
wood's  clerks,  in  order  to  make  this  examination.  Accordingly 
it  appears  that  the  members  of  the  deputation  did  occupy  several 
hours  in  examining  and  comparing  those  papers  with  the  books, 
and  did  certify  such  examination  by  their  signatures;  if  they  did 
not  examine  them  thoroughly,  the  fault  was  their  own.  If,  after 
they  were  told  that  no  regular  furnace  books  were  kept  of  late 
years,  —  an  important  part  of  the  case,  —  they  did  not  call  for  and 
expect  such  books  or  accounts  as  were  in  fact  kept  for  the 

•  840    carrying  on  of  the  business,  the  fault  *  was  their  own  ;  in 

such  case  they  lost  sight  altogether  of  the  purpose  for  which 
they  went  down  to  Comgreaves,  for  they  might  have  received 
the  deputation  papers  in  London  just  as  well  as  in  Staffordshire, 
If,  on  the  other  hand,  they  did  examine  and  test  those  accounts 
by  comparison  with  the  documents  in  existence,  but  found  they 
did  not  give  a  satisfactory  or  sufficient  view  of  the  present  state 
of  the  work,  then  the  fault  was  equally  their  own,  in  reporting  to 
their  constituents  that  they  were  satisfied,  and  in  proceeding  to 
complete  this  purchase  upon  the  ground  of  such  satisfaction. 
The  only  answer  to  this  part  of  the  case  appears  to  be  that  James 
or  Edwards  (for  the  evidence  is  put  in  that  way),  the  agents  of 
Attwood,  made  a  statement  as  to  the  yields  of  the  then  present 
time,  which  was  false  in  fact,  and  misled  the  deputation.  This 
may  be  so  put,  independently  of  the  consideration  whether  the 
verbal  answer  given  to  a  verbal  question  by  an  agent  of  Attwood, 
not  in  his  presence,  is  sufficient  to  fix  upon  him  the  charge  of 
fraudulent  misrepresentation,  supposed  to  be  made  by  that  an- 
swer, (a) 

I  still  recur  to  this,  that  the  purchasers  had  within  their  call 
the  means  of  ascertaining  the  truth  or  falsehood  of  such  a  state- 
ment, although  not  from  furnace  books  regularly  kept,  and  that 
not  having  applied  themselves  with  ordinary  prudence  to  do  this, 
they  cannot  now,  especially  after  such  a  lapse  of  time,  throw  them- 


(a)  See  the  next  page,  and  p.  346. 
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selves  upon  a  Court  of  Equity  for  protection.  With  reference  to 
the  degree  to  which  Mr.  Attwood  is  to  be  fixed  with  what  is  sup- 
posed to  be  said  by  one  or  other  of  his  agents,  it  is  a  question  how 
fiir  you  can  call  that  proved,  which  is  stated  with  such  uncer- 
tainty as  that  the  witness  is  not  able  to  fix  the  individual 
who  made  the  statement.  I  beg  here  not  •  to  be  misunder-  *  841 
stood;  I  am  quite  aware  that  though  Attwood  did  not 
appear  himself, — if  he  was  in  the  other  room,  if  his  agent  was 
going  backwards  and  forwards  and  communicating  with  him,  and 
those  papers  which. were  brought  in  contained  misrepresentations 
in  fact,  the  whole  thing  must  be  -considered  to  be  concocted  be- 
tween them,  and  Attwood  must  be  held  to  be  answerable  for  the 
misrepresentation  contained  in  those  papers  ;  I  do  not  deny  that 
at  all.  The  only  doubt  which  I  feel  arises  out  of  this,  that,  in 
the  view  which  I  take  of  those  papers,  they  do  not  per  %e  contain 
any  fraudulent  misrepresentation.  The  only  thing  which  would 
raise  the  presumption  of  fraudulent  misrepresentation  of  facts 
taking  place  at  the  meeting  at  Comgreaves,  is  what  is  said  by  one 
of  those,  persons  in  answer  to  a  question  put,  not  in  Attwood's 
presence,  not  in  answer  to  any  question  put  to  Attwood,  not,  as  it 
appears  from  any  evidence,  witii  his  privity  or  concurrence,  but 
arising  at  the  moment  in  answer  to  a  question  put  to  this  person 
by  one  of  the  deputation.  I  doubt  much,  assuming  as  I  do  in 
this  part  of  the  case  that  the  only  charge  of  misrepresentation 
here,  if  made  out  at  all,  must  be  taken  to  be  made  out  by  that 
aa^wer,  and  not  by  the  other  part  of  the  transaction,  to  which  the 
evidence  refers,  namely,  the  furnishing  those  papers,  —  I  doubt 
whether  one  can,  with  propriety,  consider  firaud  established  against 
an  individual  in  consequence  of  an  answer  so  given  by  an  agent 
of  his,  but  the  giving  of  which  answer  does  not  appear  to  have 
been  with  the  privity  of  the  defendant.     (  Vide  infra^  p.  346.) 

My  Lords,  after  having  spent  such  time  at  Comgreaves  as  they 
thought  proper  to  do,  the  deputation  on  the  28th  of  October  pro- 
ceed to  Birmingham,  on  their  return  to  London,  and  from 
thence  (and  this  is  *  a  very  important  part  of  the  case  *  842 
in  the  view  which  I  take  of  it)  they  send  back  to  P. 
Taylor  certain  memoranda,  the  nature  and  minuteness  of  which 
tend  further  to  confirm  my  opinion  that  they  did  resolve  to  exam- 
ine for  themselves  and  by  their  own  agents,  and  did  not  rely  upon 
the  statements  of  the  vendor  as  the  basis  of  the  contract.  The 
queries  which  they  sent  back  to  P.  Taylor  are  extremely  minute  ; 
they  evidently  had  ^ith  them  at  Birmingham  their  own  notes 
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and  memoranda,  and  with  those  before  them  they  say,  "  here  are 
such  and  such  things  we  are  not  satisfied  about ;  we  must  have 
further  information  about  them ;  let  us  make  a  reference  to  P. 
Taylor  to  examine  them  more  minutely : "  and  they  do  send  back 
by  Brunton,  whose  assistance  they  had  at  that  time,  a  paper 
calling  for  further  information  upon  very  minute  particulars  ;  (a) 
and  they  say  at  the  end,  some  explanation  is  required  upon  these 
points.  Having  selected  the  points  upon  which  they  desired 
further  information,  they  state  that  a  meeting  will  be  called  for 
Thursday,  or  later  if  Brunton  is  not  prepare*:  having  evidently 
given*  Brunton  directions  to  prepare  himself  for  making  a  report, 
they  state  that  the  meeting  in  London  will  take  place  when  he  is 
prepared  to  make  that  rejiort, 

My  Lords,  in  consequence  of  that  reference,  P.  Taylor  writes 
this  letter,  dated  30th  of  October,  two  days  after  the  deputation 
made  this  reference  to  him:  ^^ Since  you  left  me,  I  have  been 
constantly  engaged  in  examining  Mr.  Attwood's  books,  and  com- 
paring the  statements  which  he  has  exhibited  with  thepi."  (by 

That  first  paragraph  is  material,  with  a  view  to  another 
*  843    point.     It  has  been  in  some  part  *  of  this  cause  supposed 

that  P.  Taylor's  attention  was  so  much  occupied  with  the 
practical  part  of  the  business  and  carrying  that  into  operation, 
that  he  had  no  time,  and  in  fact  did  not  look  into  those  books. 
Now  the  observation  upon  that  is,  that  he  distinctly  states  here, — 
he  being  (and  that  must  never  be  forgotten)  one  of  the  partners 
of  the  company  about  to  make  the  purchase, — he  says  distinctly 
that  he  has  been  occupied  ever  since  they  made  the  reference  to 
him  "  in  examining  Mr.  Attwood's  books,  and  comparing  the  state- 
ments which  he  has  exhibiUsd  with  them."  He — one  of  the 
parties  who  now  seek  to  rescind  the  contract,  having  stated  him- 
self to  have  done  that — goes  on  to  say,  ^Hhere  are  still  some 
points  which  I  have  not  fully  gone  through,  but  shall  be  able  to 
finish  all  so  as  to  leave  this  place  to-morrow  evening."  Then  he 
says,  "  I  may  observe  genei-aUy,  that,  although  it  would  not  be 
safe  or  prudent  to  estimate  profits  upon  the  dose  calculations 
which  Mr.  Attwood  has  recently  exhibited "  (speaking  of  what 
had  been  done  at  Corngreaves)  **  to  confirm  the  statements  which 
he  made  at  the  time  of  his  agreement  for  the  sale  of  his  property, 
still  these  appear  to  me  unquestionably  to  prove  that  the  data 
which  he  gave  us  at  the  time  of  the  contract  were  more  favour- 
able to  the  buyer  than  the  seller." 

(a)  Vid0  iupra^  p.  25S.  (&)  Vide  supra,  p.  259. 
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The  deputation  then  go  back  to  London  and  make  this  report 
to  their  constituents :  (a)  ^*  Having,  &c.,  proceeded  to  Dudley 
Wood  and  Comgreaves,  and,  assisted  by  Mr.  Bran  ton  and  others, 
examined  the  books  and  other  documents  submitted  to  us  by  Mr. 
Attwood,  we  have  come  to  tha  conclusion  that,  in  compari- 
son with  the  paper  which  purports  to  contain  the  *  principles  *  844 
and  calculations  on  which  the  negotiation  was  originally 
founded,  Mr.  Attwood  has  substantially  redeemed  the  pledge  he 
has  given  of  proving  that  the  information  upon  which  the  man- 
aging directors  concluded  their  contract  with  him  is  correct  and 
well-founded."    After  that  report  the  contract  was  executed. 

My  Lords,  in  the  course  of  the  argument  something  was  said 
with  reference  to  waiver  and  acquiescence.  These  terms  do  not 
appear  to  me  to  be  applicable  to  such  a  case  as  this.  The  ques- 
tion is  not  as  to  waiver  or  acquiescence  in  fraud,  but  whether  the 
parties  have  used  that  ordinary  degree  of  vigilance  and  circum- 
spection in  order  to  protect  themselves,  which  the  law  has  a  right 
to  espect  from  those  who  apply  for  its  aid.  The  whole  course  of 
the  proceeding  from  its  commencement  to  its  close  tends  to  show 
that  the  purchasers  did  not  rely  upon  any  statements  made  to 
them,  but  resolved  to  examine  and  judge  for  themselves.  They 
did  take  that  course,  but  they  pursued  it  carelessly  and  imper- 
fectly. I  think  that  I  should  have  come  to  a  conclusion  against 
the  claim  of  the  company  for  relief  at  whatever  time  their  bill 
had  been  filed;  but  I  am  certainly  fortified  in  this  view  of  the 
case  by  the  consideration  that  the  bill  was  not  filed  for  some 
months  after  the  company  had  been  in  possession,  and  when  the 
price  of  iron  had  fallen  so  considerably  as  it  had,  according  to  the 
evidence  making  a  difference  in  the  annual  profits,  supposing 
the  expenses  to  remain  the  same,  of  between  twenty  and  thirty 
thousand  pounds.  Within  the  first  fortnight  after  the  company 
was  in  possession,  their  partner  and  their  agents  must  have  had  the 
means  of  knowing  the  accuracy  or  inaccuracy  of  most  of  the 
charges  upon  which  the  calculations  previous  to  the  pur- 
chase had  proceeded ;  •  such  as  wages,  charter  price,  whilrf-  *  345 
age,  &c. ;  and  they  must  have  had  the  means  of  knowing 
whether  there  did  exist  materials  from  which  the  true  state  of  the 
yields,  and  of  all  other  material  circumstances,  flight  be  ascer- 
tained. With  respect  to  other  items,  such  as  general  charges, 
dead  work,  salaries,  &c.,  aU  of  which  are  ingredients  going  to 

(a)  Vid€  tupra,  pp.  250,  260. 
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constitute  the  price  at  which  a  ton  of  iron  could  be  manufactured 
and  sold,  —  with  respect  to  aU  that  class  of  charges, — it  appears 
to  me  to  be  absurd  to  suppose  that  any  parties  proposing  to  make 
such  a  purchase  as  this  were  to  rely  upon  the  statements  of  the 
vendor  with  respect  to  them.  The  propriety  of  inserting  them 
or  not  in  any  calculation  of  the  cost  of  manufacturing  a  particular 
article  is  a  matter  of  opinion  among  tradesmen  and  men  of  busi- 
ness,— a  judgment  upon  which  each  man  with  any  knowledge  of 
business  in  general  must  form  for  himself. 

Upon  the  whole  case,  my  Lords,  without  attempting  to  go  more 
minutely  through  the  particulars,  I  feel  bound  to  come  to  the 
conclusion  that  the  plaintiffs  in  this  suit  are  not,  upon  this  bill, 
entitled  ibo  a  decree.  I  am  aware  that  I  have  omitted  noticing 
many  points  which  deserve  consideration,  but  I  have  not  willingly 
omitted  any  point  from  my  own  review  and  examination  of  the 
case, — ^any  one  point  relied  upon  by  any  of  the  counsel  or  raised 
by  the  evidence.  I  have  had  the  advantage  t)f  reading  the  report 
of  the  most  able  and  elaborate  judgment  of  the  noble  and  learned 
Chief  Baron.  I  need  hardly  say  that  I  have  applied  myself  with 
all  the  diligence  of  which  I  was  capable  to  the  examination  of 
that  judgment,  and  I  have  adverted  to  all  the  points  which  are 
there  noticed.  I  should  be  much  ashamed  if  I  had  not  given  to 
them  the  utmost  weight  and  consideration,  but  I  am  quite 

*  846    sure  that  on  *  the  other  hand  my  noble  and  learned  fiiend 

himself  would  be  among  the  first  to  condemn  me,  if,  after 
having  given  that  full  consideration  and  its  having  brought  my 
mind  to  a  different  conclusion  from  that  which  he  had  formed,  I 
had  refrained  from  stating  it,  even  from  respect  to  his  opinion. 

My  Lords,  the  opinion  which  I  now  express  has  at  least  been 
deliberately  formed.  You  will  have  the  opportunity  of  hearing 
the  opinion  of  others  much  better  entitled  to  carry  weight  with 
you,  but  I  am  bound  to  express  my  individual  opinion,  which  is, 
that,  if  the  judgment  of  this  House  shall  be  in  accordance  with 
the  views  I  have  ventured  to  lay  before  your  Lordships,  justice 
will  be  done  to  the  parties  in  conformity  with  the  soundest  prin- 
ciples of  English  law,  and  in  reference  to  the  actual  state  of  the 
pleadings  and  the  evidence  with  which  we  have  had  to  deal.  I 
would  therefore  most  humbly  suggest  to-your  Lordships  that  this 
decree  should  be'  reserved. 

Lord  Brougham. — My  Lords,  it  has  been  my  province  to  attend 
a  very  long,  able,  and  elaborate  argument  in  this  case,  for  sixteen 
[252] 


ATTWOOD  V.  SMALL.  •346 

days,  in  the  session  of  1885,  during  which  I  heard  the  whole  of 
the  case  on  the  part  of  the  appellant,  and  the  general  outline  of 
the  case  opened  by  the  learned  counsel  for  the  respondents.  But 
having  then  acceded  to  the  proposition  which  was  made,  that 
the  further  hearing  of  the  case  should  be  postponed  till  the  then 
next  session,  from  the  consideration  of  its  being  impossible  for  us 
to  come  to  a  decision  in  that  session,  and  that  therefore  it  was 
better  we  should  hear  both  paries,  that  is,  the  residue  of  the 
respondents'  case  and  the  reply  for  the  appellant,  at  the  same 
time,  in  order  that  the  arguments  on  both  sides  might  be 
more  fresh  in  our  recollection  *  when  we  came  to  dispose  *  847 
of  the  case  in  judgment,  —  having  upon  those  grounds  ac- 
ceded to  the  proposition  to  postpone  the  case  till  the  next  session, 
the  consequence  was  that  my  indisposition,  —  which,  I  do  assure 
your  Lordships  and  the  parties,  I  regretted  on  no  account  so 
much  as  that  it  entailed  upon  your  Lordships  the  necessity  of  re- 
hearing so  large  a  portion  of  the  case,  and  upon  the  parties  the 
necessity  of  undergoing  much  expense  in  addition  to  what  they 
had  already  incurred,  —  the  result  was,  that  it  was  heard  on  the 
second  occasion  not  by  myself,  but  by  my  noble  friend  who-  has 
just  spoken,  by  the  noble  and  learned  lord  from  whose  judgment 
it  was  appealed,  and  by  my  noble  and  learned  friend  on  the  wool- 
sack. The  consequence  is  that  I  have  not  heard  the  whole  of  the 
aigument  for  the  respondents,  nor  the  reply  for  the  appellant, 
and  I  therefore  must  claim  the  indulgence  of  your  Lordships,  if 
I  abstain  from  giving  my  opinion  in  this  stage  of  the  discussion, 
and  rather  beg  my  noble  and  learned  friend  on  the  woolsack,  who 
heard  the  whole  of  the  case,  that  he  will  now  address  your  Lord- 
ships. It  will  depend  upon  how  far  I  shall  see  my  way  clear  to 
coincide  in  opinion  vrith  the  judgment  which  your  Lordships  will 
be  called  upon  to  pronounce,  whether  I  shall  address  your  Lord- 
ships at  all.  It  may  so  happen  that  I  shall  feel  myself  disqualified 
from  t^aking  a  part  in  this  discussion ;  it  may  also  so  happen  that 
I  shall  feel  myself  suflSciently  competent  conscientiously  to  dis- 
charge my  duty  by  taking  such  part ;  and  it  may  happen,  as  a 
middle  course  between  the  two,  that  I  may  have  to  protest  against 
one  or  two  principles  which  have  been  laid  down,  in  my  opinion 
erroneously.  I  allude  to  that  which  has  been  stated  by  my  noble 
and  learned  friend  somewhat  incautiously,  with  respect  to  agency 
in  making  contracts  civilly  binding. 

*  The  Earl  op  Devon. — That  I  may  not  be  misunder-  ♦  848 
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stood  in  that  in  which  I  think  my  noble  and  learned  friend 
has  rather  misunderstood  me,  I  beg  to  saj  that  I  by  no  means 
meant  to  state,  as  a  general  proposition,  that  the  principal  should 
not  be  civilly  bound  by  the  act  of  the  agent ;  but  I  did  intimate 
a  doubt  whether  it  was  fair,  if  the  whole  thing  that  could  be 
called  an  act,  was  «  declaration  or  an  answer  to  a  question  upon 
a  particular  point  in  the  principal's  absence,  that  he  was  to  be 
bound  by  that  declaration.  That  was  the  way  in  which  I  meant 
to  put  it.     (  Vide  ^upra^  p.  841.) 

The  Lobd  Chancellor. — My  Lords,  I  am  quite  willing  to  con- 
cur in  the  course  of  proceeding  recommended  by  my  noble  and 
learned  friend.  I  have  paid  the  utmost  attention  to  this  very 
important  case,  —  important  in  amount  of  property,  important 
from  the  great  variety  of  documents  which  are  to  be  referred  to 
before  it  is  possible  to  come  to  any  accurate  conclusion  upon  the 
facts,  —  I  have  devoted  to  it  as  much  time  and  attention  as  it 
appeared  to  me  the  case  required,  to  enable  me  to  come  to  a  right 
conclusion  upon  the  facts. 

Before  I  call  your  Lordships'  attention  to  those  facts,  or  to  the 
grounds  upon  which  I  have  come  to  the  conclusion  which  I  am 
about  to  state  to  your  Lordships,  I  beg  to  call  your  attention  in 
the  first  place  to  the  state  of  the  record,  because  in  one  particular 
the  record  stands  in  a  shape,  after  the  judgment  of  my  noble  and 
learned  friend  who  decided  the  case  below  (in  part  of  which 
judgment  I  entirely  concur)^  which  I  never  yet  remember  to  have 
seen  in  any  proceediug  in  a  Court  of  Equity. 

The  record  is  framed,  after  the  amendment,  upon  the 
*349  ground  that  one  of  the  purchasers,  P.  Taylor,  had  *&o 
lent  himself  to  the  unjust  purposes  of  Mr.  Attwood,  that 
it  was  proper  for  the  plaintiffs  seeking  to  be  relieved,  not  merely 
from  the  contract,  but  from  the  actual  sale  which  had  been  effected, 
to  make  him  a  defendant  upon  the  record.  I  enter  not  at  pres- 
ent, nor  do  I  know  that  it  will  be  necessary  for  me  at  all  to 
discuss  the  propriety  of  that  ordeif,  which  enabled  the  plaintiffs 
to  remove  P.  Taylor  from  his  situation  of  a  coplaintiff  into  that 
of  a  defendant.  I  look  at  the  record  as  it  stood  after  the  amend- 
ment ;  I  find  the  plaintiffs  asking  a  Court  of  Equity  to  rescind 
and  annul  the  actual  conveyance  of  an  estate,  charging  P.  Taylor, 
one  of  themselves,  one  of  the  parties  to  the  contract,  an  active 
member  of  the  body  engaged  in  this  transaction,  with  having 
abandoned  his  duty  towards  those  with  whom  he  was  associated, 
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not  only  as  a  partner  but  as  an  active  agent  for  the  company,  and 
alleging  against  him  circumstances,  which,  if  proved,  would  have 
amounted  to  gross  fraud.  If  that  case  had  been  made  out ;  if  it 
had  appeared  in  evidence  that  P.  Taylor  had  abandoned  that  duty 
which  he  owed  to  those  with  whom  he  was  associated,  and  for 
whom  he  was  acting  as  agent,  and  had  lent  himself  to  corrupt 
and  unjust  purposes  of  Mr.  Attwood,  the  record  would  undoubt- 
edly have  been  most  properly  framed,  and  Mr.  Attwood  would 
not  have  been  able,  and  a  Court  of  Equity  would  not  have  per- 
mitted him,  to  object  to  altering  the  state  of  the  record  by  making 
one  of  the  parties  with  whom  he  had  contracted  a  codefendant 
with  him.  The  allegations  against  P.  Taylor  were  fully  con- 
sidered by  my  noble  and  learned  friend,  by  whom  this  case  was 
decided  lielow,  and  in  that  part  of  the  conclusion  to  which  he 
came  I  entirely  concur,  that  the  case  against  P.  Taylor  was  not 
made  out,  that  the  allegations  of  fraud,  so  far  as  they 
appear  upon  the  bill,  were  negatived ;  I  say  *  negatived,  *  850 
as  to  any  conclusion  to  which  a  Court  of  Equity  could 
come  upon  those  facts ;  other  facts  were  attempted  to  be  brought 
to  bear  against  him,  which  were  not  proved,  and  which,  in  the 
course  of  proceeding,  a  Court  of  Equity  ought  to  throw  entirely 
ont  of  its  consideration,  inasmuch  as  neither  he  nor  Mr.  Attwood, 
who  was  as  much  interested  in  that  part  of  the  case  attempted  to 
be  made  out  against  P.  Taylor,  had  any  opportunity  of  meeting 
allegations  not  to  be  found  upon  the  record,  and  not  put  in  issue 
in  the  cause.  Looking,  therefore,  to  those  allegations  against 
P.  Taylor  which  were  upon  the  record,  I  have  not  a  moment*8 
hesitation,  nor  had  Ik  from  the  commencement  of  this  discussion 
to  the  present  time,  entertained  the  slightest  doubt  that  the  judg- 
ment of  the  Court  below  upon  this  point  was  entirely  correct. 

My  Lords,  what  is  the  residt  of  the  conclusion  to  which  the 
noble  and  learned  lord  who  decided  the  case  below  came  upon 
that  point?  It  leaves  the  record  with  P.  Taylor,  the  active 
agent  and  copartner  of  those  who  seek  to  be  relieved  from  this 
purchase,  not  only  a  defendant ;  but  I  shall  have  presently  to 
call  your  Lordships'  attention  to  the  allegations  of  the  bill,  which 
from  banning  to  end  chaige  P.  Taylor,  who  is  now  acquitted  of 
all  participation  in  the  alleged  frauds  of  Attwood,  that  he  from 
the  commencement  knew  the, whole  transaction,  that  he  did 
examine  the  books,  that  he  did  know  all  that  Attwood  knew, 
that  he  was  there  upon  the  spot ;  and  without  alleging  those  facts 
upon  the  bill,  it  would  be  impossible  to  allege  the  fraud  imputed  to. 
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him ;  it  was  because  he  was  supposed  and  charged  to  have  known 

the  fraud  alleged  to  be  practised  by  Attwood,  that  he  was  made  a 

defendant  upon  the  record ;  but  if  those  allegations  have  failed,  and 

if,  by  the  judgment  of  the  Court  below  and  the  judgment  af 

*  851    your  Lordships,  *  P.  Taylor  is  properly  acquitted  of  those 

imputations  of  fraud,  how  is  it  that  the  acts  of  P.  Taylor, 
a  party  to  the  transaction,  one  of  the  parties  purchasing,  are  not 
to  be  considered  as  operating  upon  the  rights  as  they  exist  be- 
tween the  company  and  Mr.  Attwood  ?  I  cannot  but  think,  that 
the  plaintiffs  felt  that  this  would  be  the  necessary  result  of  leav- 
ing P.  Taylor  as  a  plaintiff  upon  the  record,  they  knowing  what 
would  be  proved  in  respect  of  him,  they  knowing  that  when  the 
evidence  came  to  be  sifted,  Attwood  was  in  a  situation  of  asking 
the  judgment  of  the  Court  upon  the  facts,  as  he  should  be  able  to 
prove  them,  and  that  this  case  would  appear ;  that  one  of  the 
plaintiffs  had  from  the  commencement  known  all  the  £acts  from 
which  fraud  was  to  be  imputed  against  Attwood,  and  that  it  was, 
therefore,  found  impossible  to  go  on  with  the  cause,  P.  Taylor 
remaining  a  plaintiff.  Then  can  the  situation  of  the  plaintiff  be 
better  because  they  have  removed  him  from  the  situation  of  a 
plaintiff,  and  placed  him,  by  leave  of  the  Court,  in  the  situation 
of  a  defendant  ?  If  he  be  actually  one  of  the  purchasers,  if  he  be 
an  active  agent  of  the  company  purchasing,  if  he,  their  agent  and 
copartner,  has,  from  the  beginning,  known  the  whole  which  is 
imputed  to  Attwood ;  if  he  was  cognizant  of  all  the  facts  from 
which  fraud  is  imputed,  your  Lordships  will  find,  in  one  view  of 
the  case,  it  would  be  impossible  that  the  company  should  divest 
itself  of  the  consequences  of  that  knowled|^  on  the  part  of  one 
of  their  own  body,  which  is,  in  effect,  the  same  as  knowledge  by 
themselves.  When  I  come  to  call  your  Lordships'  attention  to 
what  I  consider  to  be  the  real  question  between  the  parties, 
the  only  one  on  which  any  great  doubt  or  diflSculty  arises,  and 

which   constitutes  in   point  of  fact,  both  in   the  argu- 

*  852    ment  *  and  in  the  pleadings,  the  main  subject  of  contest, 

this  knowledge  on  the  behalf  of  P.  Taylor  will  be  found  to 
be  of  the  utmost  possible  importance  ;  important  not  merely  on 
the  ground  of  acquiescence,  not  merely  on  the  ground  of  the 
party  seeking  to  rescind  a  contract,  or  rather  to  annul  an  actual 
conveyance,  upon  an  allegation  of  facts  which  had  been  known 
to  them  for  a  long  time  before  the  date  of  the  contract,  but  as 
leading  to  a  safe  conclusion  as  to  what  was  the  real  understand- 
ing of  the  parties  as  to  the  nature  of  the  representations  alleged 
[  256  ] 


AITWOOD  V.  SMALL.  *  852 

to  have  been  made  by  Attwood  to  the  company,  and  as  to  his  and 
their  condact  as  to  those  alleged  representations. 

My  Lords,  there  is  another  part  of  the  case,  also  occurring  upon 
the  face  of  the  record,  to  which  I  wish  to  call  your  Lordships* 
particular  attention,  because  it  not  only  is  of  great  importance  in 
the  present  case,  but  because  I  consider  it  to  be  a  point  of  the 
highest  possible  importance  in  the  administration  of  justice  in  all 
Courts  of  Equity.  The  plaintiffs  (dealing  with  Mr.  Attwood, 
whether  he  is  to  be  considered  as  the  vendor  of  the  estate,  and 
so  entitled  to  receive  the  large  sum  contracted  to  be  paid  to  him, 
or  whether  he  is  to  be  considered  the  owner  of  this  property, 
which,  according  to  any  calculation,  and  to  the  opinion  of  any 
person  examined,  is  of  very  great  value)  have  thought  it  right, 
mider,  I  call  it,  the  pretence  of  having  a  remedy  for  costs  against 
two  persons,  Edwards  and  James,  to  make  them  defendants  upon 
the  record,  having  nothing  to  pray  against  them,  from  which 
they  could  possibly  derive  any  benefit  by  making  them  defend- 
ants,—  I  mean  any  legitimate  benefit,  —  except  a  security  for 
costs,  for  fear  Mr.  Attwood,  either  the  owner  of  550,000Z.  or  of 
property  which  had  been  at  one  time  estimated  at  that 
price,  *  might  not  be  able  to  make  good  the  payment  of  ^  858 
those  costs.  My  Lords,  it  is  not  too  much  to  call  that  a 
mere  pretence;  it  could  not  possibly  be  the  reason  why  the 
plaintifEs  should  make  those  two  gentlemen  defendants  upon  the 
record ;  but  it  so  happens  that  those  two  persons  were  the  agents 
of  Attwood,  that  they  were  persons  who  intervened  between 
him  and  the  company,  and  it  is  upon  their  alleged  representations, 
upon  conduct  coming  through  them,  and  upon  what  they  are 
supposed  to  have  said,  that  the  allegation  of  fraud  is  made  in  a 
great  measure  to  depend. 

My  Lords,  it  is  not  necessary  that  I  should  now  pursue  this 
part  of  the  case  ;  if  a  proper  occasion  should  occur  in  this  House, 
I  should  not  shrink  from  the  duty  of  calling  the  attention  of  the 
House  to  the  question,  whether  that  course  of  proceeding  in 
Courts  of  Equity,  which  has,  I  know,  been  recognized  by  the 
highest  possible  authority,  is  a  course  of  proceeding  which  ought 
to  be  recognized  by  this  House.  To  me  it  has  always  appeared, 
both  when  practising  at  the  bar,  and  since  I  have  sat  on  the  seat 
(^  JQC^ment,  that  it  is  a  practice  that  ought  never  to  be  resorted 
to,  except  in  some  very  extreme  case  where  there  is  really  a  fear 
of  losing  the  costs ;  that,  where  that  is  not  the  case,  it  cannot  be 
resorted  to  except  for  the  purposes  of  injustice.    It  is  borrowing 
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from  the  criminal  law  of  this  country  one  of  its  most  objection- 
able practices  ;  parties  charged  with  a  conspiracy,  we  know,  are 
often  joined  in  an  indictment  in  order  to  prevent  the  principal 
defendant  from  having  the  benefit  of  their  testimony.  Why  an 
objectionable  course  of  proceeding  in  the  criminal  law  should 
have  been  adopted  into  the  administration  of  justice  in  the 
Courts  of  Equity  is  a  matter  which  in  due  time  it  will  be  very 
proper  to  consider ;  but,  my  Lords,  there  is  no  comparison 

*  854   between  the  evil  as  applied  in  *  Courts  of  Equity,  and  that 

which  b  applied  in  a  criminal  proceeding,  because,  although 
great  difl&culties  occur  undoubtedly  to  the  Court  and  the  jury  in 
coming  to  a  satisfactory  conclusion  where  a  material  witness  is 
included  in  the  indictment ;  yet,  if  the  case  is  not  made  out 
against  the  party  so  included,  he  is  acquitted  and  discharged  at 
once,  in  order  that  he  may  give  evidence  in  behalf  of  those  with 
whom  he  was  so  improperly  associated  in  the  indictment ;  so  that 
before  the  case  of  the  principal  party  is  submitted  to  the  jury, 
that  party  has,  at  least,  the  chance  of  being  restored  to  the  situ- 
ation, from  which  he  ought  never  to  have  been  removed,  ^of 
having  the  persons,  who  from  their  knowledge  were  competent 
to  speak  to  facts,  to  speak  to  them  on  his  behalf.  But  that  can- 
not be  done  in  depositions  taken  in  a  Court  of  Equity,  because, 
whatever  may  be  the  result  of  the  hearing,  whatever  may  be  the 
opinion  of  the  Court  before  which  such  a  case  comes  on  to  be 
heard,  the  depositions  have  been  taken  with  the  pressure  of  the 
suit  against  the  defendant ;  and  although  it  has  been  usual  to 
take  the  depositions  and  to  leave  the  Court  to  deal  with  them  as  it 
may  think  proper  at  the  date  of  the  hearing,  it  has  never  appeared 
to  me  to  be  at  all  reconcilable  with  any  principle  on  which  evi- 
dence is  examined,  to  take  the  depositions  of  a  defendant  in  the 
suit,  —  pressed  with  the  suit  and  with  the  possibility  of  having 
costs  awarded  against  him,  —  to  take  his  depositions,  affected 
as  they  are  by  the  pressure  of  circumstances  at  the  time  he  is 
examined,  and  then,  because  it  appears  that  there  is  no  case 
made  out  against  him  at  the  hearing,  to  read  his  depositions.  It 
is  unjust  against  the  party  against  whom  the  depositions  are  then 
read ;  it  is  unjust  to  the  defendant  to  make  him  a  defendant, 

and  it  is  unjust  to  the  plaintiff  to  read  his  depositions  after 

*  855   he  has  *  been  acquitted  of  the  fraud,  because  he  has  made 

his  depositions,  not  for  speaking  the  truth  or  informing 
the  Court  of  the  real  facts  of  the  case,  but  he  has  made  them 
under  the  pressure  of  a  suit  existing  against  him,  of  the  result  of 
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which  he  most  be  ignorant,  and,  therefore,  influenced  and  biassed 
not  to  state  the  truth  as  it  exists,  but  to  make  the  best  case  he 
can  for  himself.  It  b  objectionable,  therefore,  in  every  possible 
view ;  it  is  productive  of  no  good,  and  I  have  frequently  said,  since 
I  have  had  the  opportunity  of  expressing  a  judicial  opinion  upon 
the  subject,  that  I  did  not  think  any  case  would  ever  be  brought 
before  me  under  such  circumstances,  that  I  should  think  myself 
safe  in  proceeding  to  adjudicate  upon  the  merits,  where  the 
plaintifiF  had  deprived  me,  by  such  means,  of  the  opportunity  of 
knowing  what  those  who  were  most  able  to  speak  to  the  facts  on 
the  part  of  the  defendant  could  depose  to. 

My  Lords,  that  circumstance  alone  would  have  induced  me, 
before  I  could  assent  to  the  judgment,  as  it  stands,  to  have 
thought  it  absolutely  necessary  that  this  matter  should  he  put 
into  some  state  in  which  it  might  be  inquired  into  with  the 
advantage  to  the  defendant  of  being  able  to  prove  his  case,  and  I 
could  not  certainly  assent  to  a  judgment  against  the  defendant, 
who,  for 'any  thing  I  know,  had  not  been  at  liberty  to  look  into 
the  depositions  of  those  two  witnesses  (Edwards  and  James), — 
who,  for  any  thing  I  know,  might  have  been  able  to  explain  by 
Uie  testimony  of  those  who  could  speak  to  the  facts  what  really 
did  take  place,  and  so  to  explain  circumstances,  from  which, 
unexplained,  an  imputation  of  fraud  arises.  Entertaining  these 
feelings,  I  had  the  greatest  satisfaction  in  observing  the 
comse  which  this  House  took  in  the  *  case  of  De  Beauvoir  *  356 
y.  Rhodes^  (a)  where  a  similar  proceeding  had  been  adopted, 
where  persons  who  were  important  witnesses  for  the  defendant 
had  been  made  parties  on  the  record.  There  was  more  pretence 
in  that  case  than  in  this,  undoubtedly.  My  noble  and  learned 
friend,  who  at  that  time  presided  in  tlds  House,  can  better  state 
than  I  can  the  ground  upon  which  that  case  proceeded.  I  argued 
with  great  earnestness  at  the  bar,  and  I  flattered  myself  that 
the  House  proceeded  upon  a  principle  quite  consonant  with  jus- 
tice, and  would  not  adjudicate  upon  the  rights  of  the  parties 
without  putting  the  matter  in  such  a  state  that  the  defendant 
might  have  an  opportunity  of  bringing  the  facts  before  a  proper 
tribunal. 

[LoBD  Brougham.  —  Lord  Eldon  and  Lord  Plunket  entirely 
agreed  in  that  view.     We  fully  considered  and  discussed  that 

(a)  Vide  post  a  note  of  that  case. 
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very  point,  and,  as  I  am  reminded,  Lord  Wynfobd  thought  that 
justice  could  not  be  done  without  it.J 

The  Lord  Chancellor.  —  I  am  quite  sure  there  is  no  view  of 
the  case  more  consonant  with  justice  or  more  important  to  the 
administration  of  equity  than  the  view  those  noble  and  learned 
lords  took  of  the  position  of  the  parties  in  that  cause ;  and  it  will 
be  a  very  great  satisfaction,  if  what  has  fallen  from  my  noble  and 
learned  friend  shall  have  the  effect  of  checking  a  practice,  from 
which  no  plaintiff,  so  long  as  I  have  the  honour  to  preside  in  a 
Court  of  Equity,  shall  be  permitted  to  derive  any  unjust  advan- 
tage against  a  defendant.  I  cannot  myself  conceive  a  case  in 
which  I  should  feel  myself  at  liberty  to  come  to  an  adjudi- 

*  357    cation  where  the  plaintiff  had,  under  the  pretence  of  *  hav- 

ing security  for  costs,  deprived  the  defendant  of  the  means 
of  proving  his  case. 

My  Lords^  having  called  your  Lordships'  attention  to  what 
occurs  to  me,  upon  the  state  of  the  record,  I  wy.1  now  state  what 
I  consider  to  be  the  real  matter  in  issue  between  the  parties ;  but 
to  avoid  the  necessity  of  recurring  to  it  again,  I  may  say  now  in 
respect  to  some  of  the  charges,  as  the  fault  in  the  mine  and  other 
matters,  which  are  upon  the  record,  and  upon  which  the  judg* 
ment  of  my  noble  and  learned  friend  was  exercised,  I  entirely 
concur  with  him  in  the  view  he  has  taken  with  regard  to  the 
fault,  (a)  Whether  the  fault  had  been  endeavoured  to  be  con- 
cealed, whether  there  had  been  any  such  concealment  as  would 
vitiate  the  contract  and  purchase  between  the  parties,  it  is  not  at 
all  necessary  at  this  time  to  inquire,  because  the  ground  on 
which  my  noble  and  learned  friend  disposed  of  that  part  of  the 
case  appears  to  be  quite  clear,  that  whatever  was  known  to  the 
parties  must  have  been  known  to  the  purchasers  early  after  their 
possession,  which  was  in  the  month  of  November,  and  it  is  quite 
impossible,  with  the  knowledge  of  that  defect  in  the  month  of 
November,  the  purchasers  going  on  deaUng  with  the  property, 
not  as  an  ordinary  estate,  which  may  be  restored  at  the  end  of  six 
months  in  the  same  state  in  which  it  was,  but  a  property  of  this 
description,  varying  every  day,  that  they  can  set  up  such  an 
objection  at  the  end  of  six  months,  when  they  must  have  known 
the  fact  from  the  commencement.^    There  are  other  charges  of 

(a)  Younge,  488  and  508. 

»  See  Lovell  v,  HickB,  2  You.  &  Col.  46  ;  Haywood  v.  Cope,  25  Beav.  140. 
Where  a  bill  in  equity  was  brought  to  set  aside  a  sale  of  certain  timber  lands 
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minor  importance,  to  which  I  think  it  unnecessary  to  call  your 
Lordships'  attention.     I  will  proceed,  therefore,  to  state  what  I 
coneeive  to  be  the  real  matter  in  issue  between  the  parties, 
and  to  state  *  to  your  Lordships  that  course  which  I  con-    *  858 
rider  agreeable  to  justice  and  most  likely  to  lead  to  a  satis- 
fiftctory  conclusion. 

Tour  Lordships  are  aware  the  property  in  question  consisted  of 
lands  and  mines,  partly  leasehold,  and  partly  freehold.  The 
company  being  desirous  of  procuring  property  of  that  description, 
a  negotiation  is  entered  into  between  Mr.  Attwood  or  his  agent 
and  the  company  or  their  agents.  The  plaintiff  allege,  and  so 
far  undoubtedly  the  facts  prove  that  they  are  correct,  that  repre- 
sentations were  made  by  Mr.  Attwood  as  to  the  state  of  the 
property,  as  to  the  productive  power  of  the  property,  and  certain 
circumstances  material  to  be  considered  by  those  who  were 
intending  to  become  purchasers  of  the  property.  Those  repre- 
sentations in  the  first  instance  were  verbal;  they  were  after- 
wards reduced  into  writing,  not  by  Attwood,  but  by  Mr.  P. 
Taylor,  one  of  the  proposed  purchasers ;  and  there  is  evidence 
that  Attwood  afterwards  saw  this  paper,  the  P.  T.  paper  No.  1., 
which  had  been  the  subject  of  much  discussion,  and  that  he 
sanctioned  the  representation  made  upon  it,  and  adopted  it  as  his 
representation  of  the  facts.  The  negotiation  having  gone  on  for 
a  considerable  time,  till  the  day  elapsed  (the  1st  of  October)  on 
which  it  ought  to  have  been  completed,  and  there  being  still 
some  question  about  the  title,  the  bill  alleges  that  the  contract 
was  actually  at  an  end.  But  that  does  not  appear  to  be  the  fact. 
There  undoubtedly  was  a  difficulty  about  going  on  with  the  con- 
tract, and  a  doubt  whether  it  should  be  prosecuted  or  not,  that 
ended,  according  to  the  statement  in  the  bill,  and  according  to 

MTcn  years  after  the  pnrch&Be  thereof,  during  which  time  the  agents  of  the 
pnrchMen  had  made  two  ezplorationa  of  the  lands,  and  had  caused  a  large 
quantity  of  timber  to  be  cut  therefrom ;  it  was  held  that  the  purchasers  had 
M  knowledge  or  the  means  of  knowledge  of  the  condition  of  the  lands, 
through  their  agent,  which  they  were  bound  to  exercise,  before  cutting  down 
the  timber,  and  locating  the  property  as  their  own  ;  and  that  the  biU  was  not 
maintainable,  after  so  great  a  lapse  of  time,  particularly  as  it  set  forth  no  new 
diseoreries  in  relation  to  the  quantity  and  value  of  the  timber,  which  might 
not  have  been  obtained  within  a  single  year,  and  as  the  evidence  was  obscure 
as  to  material  points.  Hough  v,  Richardson,  3  Story,  660.  See  Veasie  r. 
Wniiams,  8  Story,  611 ;  s.  c.  8  How.  (U.  S.)  134 ;  Sanborn  v.  Stetson,  2 
Story,  4S1;  Person  v,  Sanger,  1  Wood,  k  M.  188  ;  Pratt  r.  Carroll,  8  Cranch, 
47 ;  1  Sagden  T.  k  P.  (8th  Am.  ed.)  253,  254,  and  notes. 
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the  evidence,  in  the  company  agreeing  to  go  on  with  it,  provided 
that  was  done  which  in  point  of  fact  fonned  a  part  of  the  original 

contract,  or  rather  of  the  original  undertaking;  namely, 
*859    *'that  those  representations,  whatever  they  were,  —  I  do 

not  at  this  moment  inquire  what  they  were,  —  appearing 
upon  the  P.  T.  paper  should  not  be  taken  on  Attwood's  repre* 
sentation,  but  proved  to  the  satisfaction  of  the  company  to  be 
correct  by  the  books  and  documents  in  Attwood's  possession. 
Accordingly  a  deputation  was  sent  down,  consisting  of  three 
members  of  the  company  and  three  professional  persons,  to  assist 
in  the  investigation,  and  the  question  turns  upon  the  course  of 
dealing  and  proceeding  at  the  time  that  deputation  went  to  Com- 
greaves. 

Now,  my  Lords,  it  is  very  important  to  bear  in  mind  what  is 
alleged  and  proved  to  have  been  the  purpose  of  that  deputation, 
because  it  is  singular  enough  that  upon  the  face  of  this  record, 
that  does  not  appear  to  me  to  have  been  very  accurately  stated. 
The  object  of  that  deputation  was  not  to  receive  any  new  repre- 
sentation, except  for  the  purpose  of  proving  the  acciuucy  of  the 
first  representation  contained  in  the  P.  T.  paper,  and  yet  the  bill 
exhausts  its  vigour  against  the  D.  papers,  which  were  produced 
at  the  time  to  that  deputation,  and  leaves  untouched,  except  so 
far  as  is  to  be  deduced  from  the  circiunstances  connected  with 
these  D.  papers,  how  far  the  P.  T.  paper  was  proved  or  not ; 
because  the  object  of  the  deputation  being  to  prove  how  far  the 
representations  made  upon  the  P.  T.  paper  were  correct,  it  may 
be  that  inaccuracy  crept  into  the  D.  papers  from  the  represen- 
tations then  made.  But  the  question  is  what  was  the  contract 
between  the  parties  ?  I  apprehend  it  was  to  go  on  with  the  con- 
tract in  the  terms  to  which  I  shall  presently  refer,  if  the  repre- 
sentations on  the  P.  T.  paper  were  proved.    It  is  very  diflScult, 

therefore,  to  support  a  case  on  any  inaccuracy  or  any  want 
*  860  of  information,  or  any  withholding  books  *  or  documents 

from  that  deputation,  unless  it  could  now  be  made  out  that 
the  representations  made  in  the  P.  T.  paper  were  not  correct. 
The  parties,  however,  go  down,  and  there  is  certain  evidence 
brought  before  them.  What  passed  at  that  meeting  is  one  of 
those  matters  which,  by  the  course  the  plaintiflb  have  adopted, 
remains  in  great  doubt  upon  the  parol  testimony,  for  this  reason, 
that  the,  plaintiffs  have  incapacitated  the  only  two  persons  who, 
being  employed  by  Attwood,  can  speak  with  any  accuracy  as  to 
what  actually  occurred.  Now,  my  Lords,  there  is  the  issue  be- 
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tween  the  parties,  the  plaintifib  asserting  that  the  P.  T.  paper  and 
the  D.  papers,  that  is,  the  original  representation,  and  the  papers 
prodnced  for  the  purpose  of  proving  and  authenticating  that 
lepresentation,  were  representations  of  what  had  actually  taken 
place  within  a  certain  time.  The  defendant,  on  the  other  hand, 
says  that  that  was  not  the  object  either  of  the  one  representation 
or  the  other ;  that  the  object  was  to  exhibit,  not  what  had  taken 
place  within  a  particular  fortnight,  but  that  the  object  was  to 
show  those  who  were  about  to  become  purchasers  what  they 
might  &irly  calculate  upon,  as  the  result  of  the  future  work- 
ing, to  be  derived  from  an  experience  of  what  had  taken  place 
before. 

My  Lords,  the  evidence  of  the  representation  intended  to  be 
made,  independent  of  what  appears  upon  the  face  of  the  papers 
themselves,  rests  upon  some  parol  testimony  given  on  behalf  of 
the  plaintiff,  testimony  on  which,  in  the  absence  of  all  evidence 
on  the  part  of  the  defendant,  I  should  think  it  extremely  dan- 
gerous to  place  any  great  reliance.  The  course  which  has  ap- 
peared to  me  to  be  most  secure  from  any  error  as  to  the  credit 
to  be  given  to  the  testimony,  and  the  most  likely  to  lead  to 
a  safe  conclusion,  is  *  this :  In  the  first  place,  to  try  and  *  861 
test  the  accuracy  of  the  case  made  on  the  part  of  the 
plaintiff,  and  of  the  defendant,  not  by  reference  to  what  any 
witness  may  state  as  to  what  he  heard  pass  in  conversation  with 
different  parties,  but  to  what  I  find  in  writing  passing  between 
the  plaintiGTs  or  their  agents  and  the  defendant ;  or,  what  is  still 
more  important,  passing  between  the  different  members  of  that 
company  which  the  plaintifb  represent.  If  I  find  no  doubt,  if  I 
find  no  difficulty  left  upon  my  mind  as  to  what  was  the  real  un- 
deistanding  of  the  parties,  not  merely  as  to  the  nature  of  the 
representations  made  or  intended  to  be  conveyed  by  these  papers, 
bat  as  to  their  acting  upon  that  information  in  the  way  in  which 
they  understood  them,  I  need  hardly  say  that  I  should  not  think 
it  sife  to  give  any  credit  to  a  witness  who  should  be  called  for 
the  purpose  of  stating  something  that  had  passed  in  conversation 
inconsistent  with  the  result  of  such  documents. 

If  your  Lordships  will  continue  to  bear  in  mind  what  is  now 
the  representation  on  the  one  side  and  the  other  on  this  important 
issue,  with  reference  to  what  was  the  representation  intended  to 
be  made  by  those  two  descriptions  of  papers,  your  Lordships  will, 
I  think,  consider  this  an  important  consideration ;  putting  your- 
selves into  the  situation  of  the  intended  purchasers,  what  is  the 
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sort  of  infonnation  which  you  would  naturally  wish  to  obtain  ? 
The  object  of  the  purchasers  must  haye  been  to  enable  them  to 
judge  whether  they  were  safe  and  right  in  paying  so  large  a  sum 
of  money,  and  in  order  to  come  to  that  conclusion,  their  object 
must  have  been  to  ascertain,  as  fietr  as  the  nature  of  the  case  would 
permit,  what  were  likely  to  be  the  fruits  of  the  expenditure  of  bo 
large  a  sum,  in  which  they  were  personally  interested,  and 

*  862    in  which  they  were  trustees  *  for  the  company  at  large. 

Would  it  have  been  satisfactory  to  the  purchasers  under 
such  circumstances  to  have  been  told  what  had  been  the  result 
of  a  fortnight  in  any  one  year  ?  Would  that  information  have 
enabled  them  to  come  to  any  satisfactory  conclusion  ?  Would  it 
have  enabled  them  to  form  any  satisfactory  guess  as  to  what  was 
likely  to  be  the  result  in  any  future  year,  under  the  varying 
circumstances,  and  all  the  changes  to  which  property  of  that 
sort  is  liable  ?  One  would  suppose  that  any  person  desirous  of 
becoming  a  purchaser  would  be  most  anxious  to  ascertain  what 
had  been  the  average  result  of  former  workings,  taking  one  year 
with  another,  taking  one  description  of  coal  with  another,  —  for 
it  appears  that  the  produce  was  affected,  not  only  by  the  nature 
of  the  materials,  but  by  the  weather  at  the  time  those  materials 
were  used,  —  in  short,  taking  all  the  contingencies  attending 
such  a  business  into  consideration,  what  was  likely  to  be  the 
result  of  the  future  workings  to  be  derived  from  the  experience 
of  the  past.  So  far,  before  we  come  to  any  conclusion  from  the 
evidence,  whether  it  be  documentary  or  parol,  that  information 
would  be  the  information  which,  under  those  circumstances,  the 
company  would  naturally  have  wished  to  obtain. 

My  Lords,  I  wish,  before  I  call  your  attention  to  the  particular 
allegations  of  the  bill,  to  state  what  I  consider  to  be  the  points  in 
issue,  and  more  or  less  affected  by  the  investigation  of  the  written 
documents,  to  which  I  am  about  to  refer.  I  apprehend  there  are 
several  points  to  which  the  investigation  of  those  documents  will 
be  most  important :  in  order  to  save  the  necessity  of  again  refer- 
ring to  them  under  each  particular  head,  I  will  now  put  your 
Lordships  in  possession  of  the  points  upon  which  it  appears  to 
me  they  afford  important  evidence.     The  first  is  whether 

*  868    *  the  representations  were  matters  of  fact,  or  only  specu- 

lative calculations  of  the  future  ;  secondly,  whether  those 

representations,  whatever  they  were,  were  acted  upon  by  the 

company ;  thirdly,  whether  they  were  true  or  false ;  and  lastly, 

whether  any  thing  has  happened  to  deprive  the  company  of  the 
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light  of  insisting  upon  inaccuracies  in  those  representations,  if 
inaociiracies  in  point-  of  fact  existed. 

Now,  my  Lords,  the  allegations  in  the  bill  will  be  found 
material  in  considering  how  far  the  written  documents  bear 
upon  any  or  either  of  those  propositions.  The  bill  alleges  that 
cm  the  12th  of  May,  upon  opening  the  negotiations,  the  company 
informed  the  defendant  that  they  should  take  the  opinion  of 
P.  Taylor  and  another  engineer,  and  that  they  would  probably 
require  to  see  the  works ;  that  on  the  13th  they  informed  the 
defendant  that  they  were  willing  to  purchase,  provided  it  could 
be  shown  that  the  property  and  works  were  worth  the  money  ; 
that  the  defendant  undertook  to  show  what  the  works  had  done 
and  were  capable  of  doing,  and  the  actual  cost  of  material  and 
labour  required  for  manufacturing  iron  at  the  works ;  that  on 
the  2Sth  of  May,  P.  Taylor  went  down  to  Comgreaves,  and  that 
the  defendant  gave  him  a  statement  of  the  quantity  of  iron-stone 
and  coal  raised  from  the  mines,  and  the  cost  of  manufacturing 
the  same,  and  the  profits  made  thereof,  but  would  not  permit  him 
to  inspect  the  books  (your  Lordships  will  see  when  I  come  to 
some  of  the  written  documents,  how  far  that  allegation  is  true)  ; 
that  on  the  6th  of  June  a  meeting  took  place,  at  which  the  P.  T. 
paper  was  produced,  and  the  defendant  then  acknowledged  that 
those  were  the  representations  he  had  made.  Then  a 
letter  of  the  5th  of  June  (a)  is  set  out  *  in  the  bill,  in  *  364 
which  the  company  accept  the  purchase,  but  on  the  under- 
standing that  Attwood  should  afford  P.  Taylor  every  facility  to 
ascertain  the  correctness  of  the  representations  which  had  been 
made  to  him  respecting  the  property,  and  should  they  prove 
otherwise  in  any  essential  point,  the  offer  was  to  be  considered 
as  not  binding.  Your  Lordships  will  find  that  P.  Taylor  was 
upon  the  wprks  and  remained  upon  the  works  for  a  considerable 
time  in  the  months  of  September  and  October,  before  the  renewed 
contract,  which  took  place  late  in  thje  month  of  October.  Then 
the  ^cement  itself  is  stated;  but  it  is  not  material  now  to 
detain  your  Lordships  by  going  over  the  details,  except  to  show 
that  the  money  was  to  be  paid  by  instalments,  100,0001.  in 
October,  1825,  100,0002.  in  April,  1826,  and  so  on.  Then  the 
bill  states  that  the  time  having  elapsed,  and  there  being  a  doubt 
whether  the  contract  should  go  on  or  not,  the  1st  of  October 
having  come  and  the  title  not  having  been  oompleted,  a  meeting 

(a)  Vide  supra,  p.  289. 
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took  place  on  the  2l8t  of  October,  at  which  it  was  proposed  to 
the  defendant  to  renew  the  contract,  if  he  would  permit  a  depu- 
tation to  go  down  to  the  works  to  ascertain  the  accuracy  of  the 
statements  in  the  P.  T.  paper.  That  being  assented  to  bj 
Attwood,  three  directors,  Small,  Leathley,  and  Donaldson,  and 
three  professional  persons,  Morrison,  Harrison,  and  Brunton, 
acquainted  with  mineral  property,  were  to  go  down  to  inspect 
the  mines.  Then  the  bill  states  that  which  is  matter  of  parol 
evidence,  —  and  therefore  I  do  not  go  over  it,  —  what  passed  at  the 
time  the  deputation  went  down.  It  then  states  (for  the  purpose 
of  making  out  a  case  against  P.  Taylor)  the  letter  to  which  your 
Lordships'  attention  has  already  been  called  by  my  noble 

*  865    and  learned  friend,  the  letter  to  P.  Taylor ;  (a)  *  a  most 

important  letter,  which  appears  upon  the  documents,  and 
which  cannot  be  too  much  pressed  upon  your  Lordships'  attention ; 
that  whatever  passed  at  the  time  the  deputation  was  there,  that 
whatever  information  they  had  derived,  that  they  were  not  alto- 
gether satisfied  with  what  had  then  passed  is  clear,  because 
having  left  Comgreaves,  they  sent  some  of  the  papers  back  again 
to  P.  Taylor,  with  a  direction  to  him  to  make  certain  inquiries ; 
and  that  document  and  P.  Taylor's  answer  have  always  appeared 
to  me  to  be  a  part  of  the  case  most  important,  and  which,  with 
all  the  evidence  offered  on  the  other  side,  I  have  always  con- 
sidered as  very  nearly  conclusive  on  some  of  the  most  important 
points  in  dispute  between  the  parties. 

My  Lords,  the  bill  then  goes  on  to  state  in  various  passages,  in 
order  to  make  out  a  case  against  P.  Taylor,  that  he  was  cognizant 
of  the  fraud ;  that  he  was  aware  of  the  misrepresentations  at  that 
meeting  stated  to  have  been  made  to  the  company,  and  upon  that 
ground  it  was  they  asked  that  he  might  be  made  a  defendant ; 
and  John  Taylor,  his  brother,  is  alleged  to  be  made  ^  defendant 
because  it  was  supposed  he  would  not  wish  to  appear  in  the  char- 
acter of  a  plaintiff  against  his  brother. 

Now,  there  is  not,  I  apprehend,  much  doubt  or  difficulty  as  to 
the  matter  in  issue.  There  are  some  facts,  about  which  there  is 
no  dispute ;  there  is  no  doubt  that  there  were  not  any  furnaces 
at  Comgreaves ;  it  is  equally  dear  that  although  there  were  six 
at  Dudley  Wood,  five  only  were  in  action.  The  representation, 
or  rather  what  is  intended  to  be  conveyed  by  the  P.  T.  paper, 
has  never  been  considered  as  intended  to  assert  any  thing  as  to 

(a)  Styara,  p.  258. 
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what  had  occurred  at  Comgreayes,  becauee  it  is  obvious  that 
there  being  no  furnaces  at  Comgreaves,  that  must  have 
been  mere  *  speculation.  Accordingly,  it  begins,  "Six  •866 
furnaces  to  be  erected  on  the  freehold ;"  (a)  assuming 
that  six  furnaces  will  be  erected  upon  the  freehold,  it  begins  with 
a  statement  that  "  360  tons  of  pigs  will  require  1200  tons  of  coal 
at  4«.,  all  charges ; "  and  it  goes  on  exhausting  the  calculation  as 
far  as  Comgreaves  is  concerned,  upon  the  assumption  that  there 
were  to  be  six  furnaces  erected  there,  and  that  those  six  furnaces 
would,  by  the  application  of  a  certain  quantity  of  material,  and 
a  certain  quantity  of  labour,  produce  certain  results.  That  is  not 
the  groimd  on  which  it  is  said  that  there  is  any  misrepresentation 
of  facts.  Then  comes  this  statement :  '*  The  above  statements 
have  been  made  out  upon  data  as  to  the  cost  of  materials  and 
charges,  which  considerably  exceed  the  actual  costs  and  charges 
as  shown  by  the  books  kept  at  the  works.  Thus  three  tons,  six 
cwts.,  two  qrs.,  eighteen  lbs.  of  coals  are  allowed  to  each  ton  of 
pig-iron,  amounting  to  the  weekly  sum  of  2402.,  but  the  quantity 
actually  used  is  two  tons,  sixteen  cwt.,  two  qrs.,  being  a  weekly 
charge  of  208Z."  (6) 

Now  that,  undoubtedly,  is  a  representation  of  the  result  of  for- 
mer experience  ;  there  is  nothing  in  it  to  confine  it  to  a  particular 
period ;  there  is  nothing  to  show  this  is  the  produce  of  a  particu- 
lar working  at  a  particular  time ;  namely,  the  fortnight  which 
preceded  the  6th  of  June,  when  the  contract  was  made  ;  but  it 
k  a  representation  of  what  had  been  found  to  be  the  result  of 
former  workings  and  of  past  experience.  Again,  it  says,  "  Eigh- 
teen cwt.  of  limestone  are  supposed  to  be  required  to  each  ton  of 
pig,  whereas  the  books  show  the  actual  consumption,  ten  cwt., 
three  qrs.,  eight  lbs.,  making  a  difference  of  472.  per  week 
*on  the  cost  of  that  article."  That  statement  is  open  to  *  367 
the  same  observation.  Then  comes  a  statement  for  the 
purpose  of  leading  to  the  conclusion  of  what  past  experience  will 
prove.  "  The  charge  of  labour  for  making  pig-iron  is  stated  at 
15«.,  whereas  the  average  charge,  according  to  the  books,  is  13«. 
0}d. ;"  an  expression  showing  that — which,  to  my  mind,  is  the 
fedr  inference  from  the  rest — it  is  not  a  representation  of  what 
had  taken  place  at  any  particular  period,  but  that  an  average  of 
former  workings  was  intended  to  be  conveyed  by  this  paper. 
The  following  is  more  like  an  assertion  of  fact :  ^^  There  are  six 

(a)  Supra,  p.  254!  (6)  P.  266. 
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furnaces  on  the  leasehold  property,  making  860  tons  pig  per 
week."  This  was  known  to  all  the  parties,  for  they  had  been 
over  all  the  works,  at  least  at  that  time  P.  Taylor  had  been  there ; 
whether  he  had  been  there  or  not,  it  was  a  matter  open  to  the 
eyesight,  that  though  there  were  six  furnaces  at  Dudley  Wood, 
five  only  had  been  worked.  To  suppose  that  Attwood,  referring 
to  the  books,  not  asking  the  parties  to  take  this  on  his  own  state- 
ment, but  saying  the  books  will  show  so  and  so,  intended  to  rep- 
resent to  those  to  whom  he  was  presenting  this  i)aper,  that  there 
were  six  furnaces  making  360  tons  of  pig,  whereas  there  were 
five  only  at  work,  and  therefore  not  producing  860  tons  of  pig,  is 
a  supposition  which  is  perfectly  incredible.  But  that  there  were 
six  furnaces  which,  according  to  past  experience,  were  capable, 
if  at  work,  of  producing  360  tons  of  pig,  is  perfectly  consistent 
with  the  fact  naturally  intended  to  be  represented  by  the  in- 
tended vendor  to  the  intended  purchasers ;  and  though  the  lan- 
guage is  not  framed  as  it  m^ht  be  to  convey  that  meaning,  it  is 
much  more  consistent  with  that,  which  may  be  supposed  to  have 

been  the  meaning,  than  with  the  supposition  that  Mr. 
*  368    Attwood  was  *  asserting  as  a  fact  that  six  furnaces  were 

at  work  when  there  were  only  five.  Throughout  the 
whole  of  that  paper  I  can  find  nothing  which  can  be  considered 
as  intending  to  assert  any  fact  as  to  any  particular  time.  It 
states  results,  it  states  calculations,  it  states  what  may  be  con* 
sidered  as  being,  in  the  mind  and  opinion  of  the  party  making 
that  statement,  a  fair  result  of  former  experience,  and  he  refers 
not  to  his  own  authority,  but  says  the  books  show  such  and 
such  to  have  been  the  result  of  past  experience. 

If,  then,  my  Lords,  there  is  no  representation  on  the  P.  T. 
paper  intending  to  show  the  fact  at  a  particular  time,  how  is 
it  possible  that  the  D.  papers  should  show  that?  The  object 
of  the  D.  papers  was  to  verify  the  P.  T.  paper,  and  the  P.  T. 
paper  did  not  raise  any  question  as  to  a  particular  time,  but  was 
merely  intended  to  convey  the  result  of  past  experience  during 
such  periods  as  the  purchasers  might  think  it  proper  to  go  back 
to  for  the  purpose  of  invest^ting  the  accounts  in  order  to 
come  to  a  safe  conclusion  as  to  the  future.  Is  it  consistent 
with  the  object  the  deputation  had  in  view  that  they  should  pur- 
sue a  course  of  inquiry  so  perfectly  foreign  to  the  object  for 
which  they  went  down ;  namely,  to  test  the  accuracy  of  the  P.  T. 
p|per,  and  to  obtain  that  information  ^hich  is  the  sort  of  infor- 
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matioD  which  they  would  require  for  the  purpose  of  coming  to  a 
safe  conclusion  ? 

The  deputation  papers  (a)  appear  to  me  to  prove  two  things ; 
first,  that  they  were  not  intended  to  refer  to  any  particular  time^ 
but  to  draw  a  result  from  the  aveorage  experience  of  the  past,  and 
that  they  were  not  taken  on  Mr.  Attwood's  statement,  but  from 
an  actual  inspection  of  the  books*  Except  the  date  of 
*the  6th  of  June,  1825, 1  find  nothing  upon  the  face  of  *S69 
these  papers  to  fix  them  to  any  particular  period,  and  I 
i^prehend  that  that  date  must  have  found  its  way  there  because 
it  was  the  date  of  the  original  contract.  I  think  one  of  them 
bears  date  the  28th  day  of  May.  Why  the  6th  of  June  appears 
on  one  document,  and  the  281^  of  May  on  the  other,  I  do  not 
know ;  but  there  is  nothing  upon  the  date  tending  to  show  that 
it  was  the  result  of  any  particular  period.  The  paper  D.  1 
begins,  ^'  Cost  of  making  860  tons  of  forge  pig-iron."  Now, 
whether  the  company  had  or  had  not  knowledge  of  the  situa- 
tion  and  circumstances  of  the  property  at  the  time  the  P.  T. 
paper  was  framed,  it  is  quite  clear  that  when  the  deputation 
papers  were  framed,  they  were  then  aware  that  there  were  not 
six  furnaces  at  work,  but  five  furnaces  only,  and  yet  the  state- 
ment on  the  face  of  the  first  of  these  papers  is  the  ^^  Cost  of 
making  860  tons  of  forged  pig-iron  at  the  Dudley  Wood  and 
Netherton  furnaces,"  as  if  six  furnaces  were  at  work.  Then  it 
goes  on,  "  1170  tons  of  coal."  The  P.  T.  paper  had  stated  1200 
tons  of  coal  as  required  for  that  purpose ;  some  subsequent  in- 
vestigation had  reduced  the  statement  to  1170,  but  how  is  that 
introduced  ?  **'  1170  tons  of  coal,  average  price  at  9«.  5d.  a  ton ; " 
that  is  subdivided  in  the  handwriting  of  one  of  the  deputation, 
^*'  98.  payable  to  Lord  Dudley,  and  5<2.  carriage."  It  is  obvious 
that  that  is  not  the  average  of  a  fortnight,  but  that  the  parties 
were  looking  to  that  which  they  naturally  would  be  in  search  of, 
namely,  the  calculation  of  average  for  the  time  past.  Then 
comes  a  note  at  the  bottom  of  that  first  paper,  which  refers  to 
9«.  8d.,  Dudley  Wood :  «  This  average  is  only  10«.  Hid."  Then 
there  is  this  note :  ^^  The  only  additional  charge  on  making  pig- 
iron  consists  of  a  machine-man  and  a  clerk,  which  can- 
not exceed  2d.  per  ton ;  "  **  Taken  from  *  Mr.  Attwood's  *  870 
books.''  That  is  the  statement  of  Mr.  Leathley,  one  of 
the  deputation,  who  was  sent  down  for  the  purpose  of  testing 

(a)  Supra,  pp.  257,  258. 
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the  accuracy  of  the  P.  T.  paper  by  the  books ;  and  he  states 
upon  this  paper  that  Attwood's  books  had  been  inq)ected,  and 
he  puts  this  note,  *^ Taken  from  Mr.  Attwood's  books;"  and 
there  are  notes  written  by  the  same  person  on  several  of  the 
other  papers,  in  which  a  difference  appears  in  the  cost,  as  in  the 
next  D.  paper.  No.  2,  "  Cost  of  coal  at  Comgreaves,"  and  then 
in  No.  3,  is  this  note,  *'  The  above  is  an  estimated  cost.''  ^^  Cost 
of  making  860  tons  of  forge  pig-iron  at  Comgreaves,"  necessarily 
was  an  estimated  cost,  because  there  had  been  no  furnaces  at 
Comgreaves.  The  note  says,  **  Estimated  cost."  Considerable 
argument  was  raised  ilppn  that  expression,  that  it  was  meant  to 
draw  a  distinction  between  estimated  cost  at  Comgreaves,  where 
no  furnaces  had  been  erected,  and  actual  cbst  at  Dudley  Wood, 
where  furnaces  had  been  erected;  that  the  expense  might  be 
more  or  less  of  carrying  on  those  works  at  Comgreaves  than  it 
was  found  to  be  at  Dudley  Wood  and  Netherton.  It  does  not 
necessarily  follow  that  those  other  costs  were  not  estimated  from 
the  past  averages.  It  does  not  follow  (which  is  the  inference 
attempted  to  be  drawn)  that  the  others  were  statements  of  actual 
expenditure  at  a  given  time.  It  may  well  be  that  one  was  an 
estimate,  because  there  was  nothing  on  which  they  could  form  a 
conclusion,  except  what  information  they  might  draw  from  the 
other  workings ;  and  that  the  others  were  so  far  statements  of 
facts  as  there  was  the  experience  of  the  past  to  which  they  might 
have  recourse  for  the  purpose  of  calculating  the  probable  result 
of  future  working. 

The  purpose  for  which  I  was  desirous  of  calling  your 
*  871  Lordships'  attention  to  those  papers  was,  that  I  *  saw  noth- 
ing upon  the  face  of  them,  nothing  but  that  date,  which 
stands  at  the  head  of  them,  by  which  it  could  be  supposed  they 
were  intended  to  represent  the  actual  result  of  any  particular 
period.  Another  point  material  to  be  considered,  upon  which  a 
great  deal  of  the  result  of  the  argument  turns,  is  whether  those 
representations  both  in  the  P.  T.  paper  and  the  D.  papers  were 
intended  to  represent  the  actual  expense  of  labour  employed  in  pro- 
ducing a  particular  quantity  of  iron,  or  whether  they  were  intend- 
ed to  represent  what  is  called  the  dead  work,  included  in  the  actual 
labour  producing  a  particular  quantity  of  material.  It  is  obvious 
that  nothing  can  be  so  vague  or  present  so  much  difficulty  in  com- 
ing to  any  thing  Uke  an  accurate  representation,  as  the  mode  in 
which  the  expense  of  dead  work  is  to  be  divided  among  the  expenses 
of  producing  any  particular  quantity  of  metal.  There  may  be  work 
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going  on  for  a  great  length  of  the  time  during  which  there  is  nothing 
produced ;  great  expenditure  there  must  be  on  the  opening  of  every 
new  mine,  as  there  may  be  in  the  working  of  an  old  mine,  if  any 
accident  happens ;  if  ^e  water  gets  in,  labour  and  expense  may 
possibly  be  required  for  the  purpose  of  commencing  operations 
and  producing  actual  ore.  Then  surely,  if  you  are  to  calculate 
what  the  profits  upon  property  of  that  description  are  likely  to 
be,  it  is  very  important  to  calculate  and  ascertain  what  is  the 
expense  of  real  labour  which  does  not  produce  any  immediate 
benefit,  though  it  may  lead  to  ultimate  benefit ;  but  to  apportion 
that  expense  to  any  particular  quantity  of  produce  is  next  to 
impossible,  prospectively,  because,  although  you  know  what  you 
have  to  expend  in  labour  which  is  not  productive  of  immediate 
benefit,  you  do  not  know  amongst  what  quantity  of  ore 
you  are  to  divide  that.  You  may  spend  a  *  thousand  pounds  *  872 
in  dead  work ;  you  are  not  to  divide  that  amongst  the  first 
thousand  tons  of  stone  produced,  because  that  lOOOZ.  expended 
may  enable  you  to  produce,  without  any  further  material  expen- 
diture in  dead  work,  a  quantity  of  stone  of  which  you  can  form 
no  calculation.  It  is  therefore  utterly  impossible  to  come  to  any 
safe  conclusion  by  including  in  the  average  of  the  labour  expended 
in  producing  a  particular  quantity  of  metal  any  such  apportion- 
ment of  the  dead  work.  But,  on  the  other  hand,  the  labour  of 
working  a  particular  quantity  of  material  produced  is  not  open 
to  that  difficulty,  because  you  take  a  certain  quantity  of  ore,  and 
a  certain  quantity  of  coal,  proved  by  experience  to  be  sufficient 
for  the  purpose  of  converting  that  ore  into  metal  in  its  different 
stages ;  and  when  you  have  those  given  quantities  and  the  labour 
of  raising  the  ore,  the  mine  being  in  a  good  state  of  working, 
you  have  then  no  great  difficulty  in  coming  to  a  conclusion  as  to 
the  quantity  of  materials  or  the  quantity  of  labour  required  for 
bringing  a  certain  quantity  of  ore  into  a  marketable  state. 

My  Lords,  much  depends  upon  the  result  of  the  calculations 
on  both  sides  as  to  what  was  intended  to  be  represented  by  these 
papers.  It  is  said  that  the  sum  appropriated  as  the  expense  of 
producing  a  particular  quantity  of  metal  is  too  small.  It  would 
be  too  small  undoubtedly,  if  sdl  the  expense  of  working  during 
that  period  is  to  be  taken  into  account,  but  the  question  is,  did 
the  parties  intend  it  so  to  be  ?  The  parties,  though  they  were 
not  iron  masters,  had  the  advice  of  professional  persons,  compe- 
tent to  advise  them  upon  the  subject ;  but  it  required  no  knowl- 
edge of  a  particular  trade  to  see  the  utter  impossibility  of  stating 
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with  any  accuracy  how  much  of  the  dead  work  yoa  are  to 

*  878    throw  on  the  produce  of  a  particular  *  quantity  of  metaL 

There  is  on  one  of  these  papers  of  the  28th  of  May,  1825, 
"  For  merchant  bar-iron.  No.  7,"  this  note  with  P,  Taylor's  initials : 
*'  The  above  charges  appear  to  be  correct,  but  it  would  be  safer 
to  take  the  calculations  originally  handed  in  by  Mr.  Attwood,  as 
an  average  to  reckon  profits  upon."  That  same  opinion  is  to  be 
found  in  another  document  coming  from  P.  Taylor,  and  therefore 
it  is  not  unimportant  to  call  your  Lordships'  particular  attention 
to  it. 

Now,  having  called  your  Liordships'  attention  to  what  appears 
to  me  to  be  the  main  question  between  the  parties,  as  to  what 
they  understood  these  papers  really  were  intended  to  represent, 
let  us  see  from  the  evidence  whether  they  were  or  not  verified  or 
falsified  by  the  subsequent  inspection  and  investigation  of  the 
l)ooks  of  Mr.  Attwood.  I  before  stated  that  I  considered  the 
documents  to  which  I  am  about  to  refer  as  leading  to  no  very 
doubtful  conclusion  upon  this  point ;  and  having  already  stated 
what  appears  on  the  face  of  the  papers,  I  am  endeavouring  to 
ascertain,  from  what  the  parties  themselves  said  and  did,  how 
they  imderstood  them.  According  to  the  best  attention  that  I 
have  been  able*  to  give  to  these  docimients,  I  draw  these  conclu- 
sions from  the  inspection  of  those  books ;  first,  that  the  papers  were 
considered  as  averages  of  the  past,  and  were  not  intended  to 
include  dead  work ;  secondly,  tteit  the  company  had  full  access 
to  the  books  and  admitted  the  accuracy  of  the  statements,  that 
with  all  the  information  they  had  they  not  only  acted  on  the  con- 
tract, but  induced  the  defendant  to  vary  its  provisions  in  their 
favour :  and  from  this  I  think  your  Liordships  will  be  of  opinion 
that  there  is  much  in  the  conduct  of  Mr.  Attwood,  during  these 
proceedings,  which  is  not  likely  to  have  been  the  conduct  of  a 

person  who  was  conscious  that  he  was  practising  a  fraud 

*  874    *  upon  those  with  whom  he  was  dealing.     One  fact,  which 

is  of  an  earlier  date,  and  therefore  I  wish  to  call  your  Lord- 
ships' attention  to  it,  is  this :  The  great  objection  that  Mr.  Att- 
wood made,  in  the  month  of  October,  to  carrying  on  this  contract 
at  all  was,  that  he  had  contracted  personally  with  three  persons. 
He  had  got  the  personal  liability  of  the  three ;  the  company  were 
willing,  notwithstanding  the  delay  which  had  taken  place  in 
completing  the  title,  to  renew  the  negotiation,  but  he  refused  to 
enter  into  any  such  contract  unless  they  got  John  Taylor,  one  of 
the  directors,  who  was  then  in  Cornwall,  to  concur.  Wishing  to 
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preserve  his  liability,  Attwood  refused  to  have  any  thing  more 
to  do  with  them,  unless  they  got  his  concurrence ;  they  with  great 
trouble  got  a  power  of  attorney  from  J.  Taylor.  There  was  some 
defect  in  it,  and  still  he  refused  to  have  any  thing  to  do  with 
them.  Now,  at  that  time  he  had  got  a  contract  for  600,0002.,  and 
if  he  had  thought  that  he  had  got  a  highly  beneficial  contract, 
and  that  contract  by  misrepresentation,  it  does  not  appear  likely 
that  he  would  have  acted  in  this  manner.  It  is  not  like  the  con- 
duct of  a  man  who  was  eager  to  carry  on  a  bargain,  of  which  he 
was  conscious  he  had  improperl}^  got  the  benefit.  There  is  a 
subsequent  part  of  Mr.  Attwood's  conduct  which  perhaps  is  open 
to  observation,  and  certainly  it  has  struck  me  as  a  circumstance, 
above  all  others,  appearing  to  lead  to  suspicion  that  he  was  con- 
scious that  he  had  at  least  got  an  exceedingly  good  bargain, 
namely,  the  facility  with  which  he  parted  with  the  sum  of  50,- 
000/.  There  does  not  appear  to  have  been  the  least  pretence  for 
asking  to  take  off  that  sum.  The  original  contract  stated  that 
he  held  a  particular  part  of  the  property  at  will.  The  depu- 
tation went  down,  and  after  they  returned,  they  *  said  they  *  876 
found  out  that  he  had  made  a  promise  to  obtain  a  renewal 
of  it.  There  is  no  representation  in  the  contract  of  a  promise  to 
renew  it,  yet  it  appears  that  on  the  mere  asking,  he  took  off  50,- 
000{.  of  the  600,000;.  One  might  infer  from  that  fact  that  he 
was  glad  to  take  550,0002.  for  that,  for  which  he  was  to  have  got 
600,0002.  That  is  the  least  inference  that  can  be  drawn  from  it. 
But  at  the  same  time  we  cannot  but  recollect  how  much  the  times 
had  changed  from  the  month  of  June,  1825,  when  the  original 
contract  was  made, — that  year  when  property  of  this  description 
was  caught  at  by  speculative  companies,  willing  to  give  any  price 
for  it, — and  the  period  at  which  he  was  called  upon  to  throw  off 
that  50,0002. ;  and  feeling  that  there  was  a  question,  at  least, 
whether  he  could  compel  the  company  (from  the  nature  of  the 
contract,  and  his  not  having  been  able  to  complete  his  title  within 
the  given  period),  whether  he  should  be  in  a  situation  to  compel 
the  company  to  complete,  one  may,  I  think,  find  some  reason 
for  the  facility  with  which  he  gave  up  the  50,0002.,  not  inconsist- 
ent with  his  feeling  perfectly  satisfied  as  to  the  integrity  of  the 
contract  for  the  original  sum. 

My  Lords,  it  appears  that  P.  Taylor  and  Harrison  were  at 
Congreaves  in  October  and  November,  1825,  and  that  they  had 
access  to  the  books.  On  that  subject  there  is  no  dispute,  that  is 
to  say,  no  balance  of  testimony.    Now  this  was  partly  in  October 
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and  partly  in  November,  whUe  the  original  contract  was  pending, 
before  the  renewed  contract  was  entered  into ;  and  the  original 
contract  is  stated  in  the  bill,  and  proved  by  the  letters ;  and  here 
the  evidence  is  left  very  short,  and  it  is  mere  conjecture  why 
they  were  there,  or  why  it  was  Mr.  Attwood  permitted  them  to 
have  access  to  his  books.     The  letters  which  accompanied 

*  876    *  the  contract  gave  a  power  to  the  company  to  take  an  un- 

dertaking from  Mr.  Attwood  that  what  was  stated  in  the 
P.  T.  paper  should  be  subject  to  proof.  Whether  they  were  there 
for  that  purpose  does  not  appear.  If  they  were,  it  was  in  execu- 
tion of  the  undertaking  which  Attwood  had  given.  If,  on  the  other 
hand,  they  thought  proper  at  that  time  to  trust  entirely  to  the 
statement  of  Mr.  Attwood  in  the  P.  T.  paper,  then  at  least  it  was 
evidence  on  the  part  of  Attwood  that  he  was  not  conscious 
that  any  thing  which  his  books  contained  would  furnish  to  those 
with  whom  he  was  conti'acting  a  ground  for  retiring  from  the 
contract,  which  he  was  anxious  to  carry  into  execution.  If  so,  it 
shows  that  whether  they  were  there  for  the  purpose  of  making 
those  inquiries  on  the  part  of  the  company  or  not,  they  had  an 
opportunity  of  doing  so,  and  that  the  company  having  done  so 
extraordinary  a  thing,  if  they  did  it,  as  to  have  entered  into  a  con- 
tract for  the  purchase  of  property  on  the  representation  of  the 
vendor,  without  taking  any  means  of  satisfying  themselves  of  the 
accuracy  of  the  representations  which  he  made,  it  is  very  extra- 
ordinary that  a  person  so  active  in  the  management  of  the  affairs 
of  the  company  as  P.  Taylor,  being  there  with  the  assistance  of 
Harrison,  should  not  have  taken  that  opportunity  of  end^vour- 
ing  to  ascertain  from  the  books,  to  which  he  had  access,  whether 
those  representations  were  correct  or  not.  The  fact,  however,  is, 
that  they  were  there,  and  it  is  proved  that  they  had  access  to  the 
books,  and  to  some  extent  (to  what  extent  does  not  appear)  they 
availed  themselves  of  that  opportunity,  and  did,  in  fact,  make  some 
investigation. 

My  Lords,  there  were  also  papers  produced,  which,  I 
♦877    think,  according  to  the  evidence,  stand  thus:   ♦They  are 

merely  calculations,  and  are  marked  J.  H.  1  and  J.  H.  2, 
of  Oct.,  1825.  I  think  they  are  in  Joseph  Harrison's  handwrit- 
ing, and  he  says  he  knows  no  more  about  them,  but  that  he 
copied  certain  papers  by  P.  Taylor's  directions.  But  there  is  the 
document  in  the  handwriting  of  the  party  ;  whether  the  calcula- 
tions were  made  by  Harrison  or  P.  Taylor,  or  by  whom  made,  does 
not  appear.  I  do  not  think  any  further  inference  is  to  be  drawn 
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from  those  papers,  than  that  they  show  the  fact  that  they  were 
there,  and  that  they  availed  themselves  of  the  opportunity  of 
being  there  to  make  those  inquiries  which  it  was  not  only  ex- 
tremely natural  that  they  should  make,  but  which  it  was  their 
bounden  duty  to  make,  in  order  to  ascertain  how  far  the  company 
ought  to  be  bound  by  the  agreement  which  they  had  entered  into. 
But  Harrison  does  state  that  in  November,  1825,  he  examined 
the  books  relative  to  the  wages  of  the  men,  to  ascertain  the  cost 
of  the  workmanship  for  the  coal  and  iron-stone  for  October,  and 
that  he  communicated  the  result  to  P.  Taylor.  Now  that  calcu- 
lation, which  is  marked  J.  H.  4,  differs  from  the  representation  to 
be  collected  from  the  papers ;  that  is  to  say,  it  is  not  consistent 
with  that  which  ought  to  have  been  represented,  if  the  object  was 
to  state  the  expenditure  in  a  particular  fortnight.  Now,  what  is 
to  be  inferred  from  that?  Why,  that  so  early  as  that  period  the 
parties  acting  for  the  company,  from  their  own  observation  and 
their  own  calculations  taken  from  the  books,  had  ascertained  that 
the  rate  of  wages  was  not  consistent  with  the  pay  during  that 
exact  fortnight  to  which  the  plaintiffs  allege  the  information  was 
intended  to  be  applied.  Then  the  question  is,  did  they  under- 
stand the  representation  to  be  confined  to  that  fortnight  ? 
for,  if  they  did  so  understand  ♦it,  this  would  at  once  have  *  378 
shown  them  that  it  was  an  inaccurate  representation :  on 
the  other  hand,  if  the  representation  was  not  intended  to  be  con- 
fined to  that  fortnight,  but  to  be  an  average  running  over  a  long 
period  for  the  purpose  of  enabling  them  to  calculate  the  probable 
result  of  the  future,  then  it  would  give  them  the  means  of  so  far 
testing  the  accuracy  of  the  representation,  and  it  would  not  strike 
them  that  any  misrepresentation  had  taken  place,  inasmuch  as 
there  might  not  be  any  inconsistency  between  the  result  of  the 
calculation  as  contained  in  the  J.  H.  4  paper  and  the  general  aver- 
age, although  it  was  inconsistent  with  the  rate  of  wages,  if  taken 
during  the  particular  fortnight  to  which  the  plaintiffs  wish  to 
have  it  confined.  He  then  states  that  he  made  up  the  books  for 
the  quarter  to  October,  and  delivered  them  to  P.  Taylor.  That 
also  shows  expenses  inconsistent  with  the  expenses  of  the  fort- 
night in  question,  but  whether  inconsistent  with  the  general 
average  or  not  is  not  material  for  the  present  purpose. 

Mr.  Brunton  is  examined,  —  and  whatever  evidence  we  get  from 
witnesses  examined  for  the  plaintiffs  is  very  valuable,  because  we 
cannot  suspect  any  statements  made  by  them  to  be  different  from 
that  which  really  was  the  case,  so  far  as  affected  those  for  whom 
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they  were  called ;  and  here  is  undoubtedly  the  benefit  which  the 
defendant  derives  from  having  had  P.  Taylor  associated  with  him 
as  a  defendant,  and  a  case  attempted  to  be  made  against  P.  Taylor, 
because  not  only  the  allegations  in  the  bill  framed  against  P. 
Taylor  are  (if  he  has  been  properly  acquitted  of  participation 
in  fraud)  favourable  statements  for  Attwood,  but  the  evidence 
brought  in  order  to  affect  P.  Taylor  states  many  circum- 

*  379  stances  which  are  also  very  favourable  for  Attwood.  For  *  in- 

stance, Mr.  Brunton  says  that  P.  Taylor  said  that  the 
defendant  had  thrown  open  his  books  and  given  the  utmost  sat- 
isfactory corroboration  of  all  he  had  staled  before.  Here  is  the 
agent  of  one  of  the  parties,  acting  for  one  of  the  company,  who 
states  that  P.  Taylor  said  so ;  and  although  that  is  no  evidence  of 
the  fact  (for  it  is  merely  hearsay  of  what  P.  Taylor  said),  yet  if 
we  are  to  consider  P.  Taylor  as  one  of  the  persons  with  whom 
Mr.  Attwood  is  dealing,  one  of  those  to  whom  he  had  a  right  to 
look  for  the  remainder  of  his  purchase-money,  of  course  whatever 
P.  Taylor  said  on  the  subject  is  important  evidence,  and  important 
as  showing,  not  only  what  P.  Taylor's  opinion  was  as  to  Mr. 
Attwood's  conduct,  but  P.  Taylor's  construction  of  the  contract 
itself,  and  of  the  representation  intended  to  be  made  in  the  P. 
T.  paper.  That  representation  would  not  be  correct,  as  I  under- 
stand the  evidence,  if  it  were  confined  to  the  fortnight ;  it  would 
be  correct,  at  least  in  Taylor's  opinion,  if  it  were  not  intended 
to  be  confined  to  the  fortnight,  but  intended  to  be  addressed  to  a 
general  average  for  the  time  past. 

My  Lords,  there  is  a  very  important  document,  as  coming  from 
P.  Taylor,  which  is  G.,  "  Pig-iron  made  at  Netherton,  two  fur- 
naces." It  is  dated  the  31st  October,  1825.  It  begins  October, 
1824,  and  enumerates  a  variety  of  quantities  of  iron,  and  then 
there  is  this  note :  '*  During  this  period  the  furnaces  were  checked, 
being  short  of  supplies."  Then  it  goes  on,  and  then  comes  this 
note:  "Compared  with  Mr.  Attwood's  books. — U^oseph  Harbi- 
son." "  Although  there  has  been  a  considerable  stock  of  iron- 
stone at  the  Wolverhampton  mine  work,  the  furnaces  have  been 
kept  short  of  supplies,  through  the  deficiency  of  water 

*  380   in  the  Dudley  tunnel,  &c.     The  inconvenience  *  in  the 

Dudley  tunnel  will  now  be  remedied  by  the  proprietors 
having  taken  measures  to  give  a  regular  supply  of  water,  and 
thereby  prevent  the  recurrence  of  future  interruptions.  —  P. 
Taylor,  J.  Harrison."  Then  there  h  another  column,  of  pig- 
iron  made  at  Dudley  Wood  furnaces,  containing  similar  quantities 
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carried  out,  and  this  note  at  the  bottom :  '^  Twenty-six  weeks  for 
three  furnaces,  and  45  tons  a  week.  During  this  period  the  fur- 
naces stood  a  month  for  want  of  materials,  therefore  twenty-two 
weeks  for  three  furnaces  would  be  53  tons  5  cwt.  each.  Besides, 
the  fmmaces  being  so  repeatedly  stopped  and  thrown  out  of  order 
would  reduce  the  make  one-fourth,  if  not  a  third,  of  the  quan- 
tity they  would  produce  by  full  supplies  and  regular  work.  — 
P.  Taylor."  "  Compared  with  Mr.  Attwood's  books.  —  J.  Har- 
RisoN."  Now,  this  is  a  document  brought  home  to  P.  Taylor  and  to 
Harrison,  at  least  showing  that  their  attention  was  directed  to  that 
investigation ;  that  they  had  access  to  the  books  ;  that  the  quan- 
tities had  been  the  subject  of  inquiries,  and  that  they  had  come 
to  certain  conclusions,  which  they  authenticated  by  their  signa- 
tures ;  showing  an  investigation,  and  that  they  had  the  oppor- 
tunity and  means,  by  examining  the  books,  of  coming  to  some 
conclusion  as  to  the  quantity  of  pig-iron  made  at  those  two  places. 

Another  document,  the  letter  from  the  deputation  to  P.  Taylor 
on  the  25th  of  October,  (a)  to  which  your  attention  has  already 
been  drawn  by  my  noble  and  learned  friend,  is  one  which  appears 
to  me  to  be  of  the  highest  possible  importance4 

I  purposely  pass  over  for  the  present  what  is  alleged  to 
have  taken  place  at  the  time  the  deputation  went  *  down,  *  881 
because  I  am  trying  to  test  the  accuracy  of  the  case  on  the 
one  side  and  on  the  other  by  that  which  does  not  depend  on  the 
parol  testimony,  but  that  which  is  to  be  found  on  the  written 
documents  coming  from  the  parties.  The  case  made  by  the 
plaintiff  is  that  the  deputation  did  that  which  it  is  most  ex- 
traordinary they  should  have  done ;  having  been  desired  by  the 
company  to  go  down,  because  they  would  not  trust  Attwood's 
representations  in  the  P.  T.  paper,  they  went  down  to  test  their 
accuracy  by  an  inspection  of  the  books ;  and  the  case  stated  and 
that  wMch  the  plaintiffs  ask  your  Lordships  to  believe  is,  that 
having  gone  down  for  that  purpose,  they  again  take  his  represen- 
tations, as  they  had  done  before  in  a  different  shape  ;  that  whereas 
he  had  made  certain  representations  on  the  P.  T.  paper,  they 
went  down  and  did  not  test  the  accuracy  of  those  representa- 
tions, but  upon  some  statement  made  by  Mr.  Attwood,  or  his 
agents,  of  there  not  being  books  forthcoming,  which  he  had 
pledged  himself  to  produce,  and  which  he  had  invited  them  to 
examine  to  test  his  first  representations,  they  take  his  represen- 

(a)  Supra,  pp.  258,  259. 
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tations  again  as  contained  in  the  D.  papers,  and  those  representa* 
tions  are  false.  It  would  have  been  most  extraordinary  conduct 
on  the  part  of  the  deputation,  if  they  so  acted.  They  went  down 
because  Attwood's  statement  required  to  be  proved ;  a  very  natu- 
ral caution.  Whatever  opinion  they  might  have  had  of  Attwood, 
those  who  were  purchasing  for  others  to  any  amount,  especially 
to  such  an  amount  as  this,  were  bound  to  use  all  possible  dili- 
gence andcare  in  their  power  to  be  perfectly  safe  in  the  course 
they  were  pursuing.  It  was,  therefore,  their  interest  as  pur- 
chasers ;  it  was  their  bounden  duty  as  acting  for  the  great  body 
who  had  deputed  them,  not  to  be  satisfied  unless  they 

*  382    found  those  representations  *  verified,  not  by  any  thing 

that  Attwood  or  his  agents  told  them,  but  by  the  produc- 
tion of  the  dociunents  themselves ;  and  it  was  their  bounden 
duty  if  they  found  that  Attwood  could  not,  for  want  of  mate- 
rials, furnish  them  with  that  evidence  of  the  accuracy  of  his  for- 
mer representations,  to  inform  the  body,  for  whom  they  were 
acting,  of  it. 

My  Lords,  this  letter  from  the  deputation  to  P.  Taylor  states 
that  1200  tons  of  coal  were  in  the  P.  T.  paper  stated  to  be  neces- 
sary to  make  360  tons  of  pig-iron,  but  that  to  the  deputation  it 
was  stated  that  1170  tons  was  all  that  was  required  for  that  pur- 
pose. The  first  question  is,  ^^  1170  tons  of  coals  used,"  &c.  [His 
Lordship  read  the  queries  put  to  P.  Taylor  by  the  deputation,  and 
P.  Taylor's  answer,  (a)]  Now,  my  Lords,  it  does  appear  to  me, 
after  these  documents,  one  coming  from  the  deputation,  the  other 
from  P.  Taylor  to  the  deputation,  that  it  is  impossible  to  maintain 
the  proposition  on  which  the  plaintiffs  case  is  rested,  namely,  that 
the  inquiry  was  for  a  particular  fortnight,  and  that  the  depu- 
tation trusted  to  Attwood's  representations,  and  did  not  test  the 
acciuacy  of  the  P.  T.  papers  by  an  accurate  investigation  of  the 
books.  They  state  themselves  that  they  had,  to  a  ceiiain  degree, 
made  inquiries  while  they  were  there  ;  and  P.  Taylor,  acting  for 
them,  states  that  he  had  carried  out  the  inquiry  by  an  accurate 
examination  of  the  books.  Now,  if  the  fortnight  in  question  had 
been  the  subject-matter  of  the  representation  made  by  Attwood 
to  the  company,  the  investigation  of  the  books  would  have  dis- 
proved the  accuracy  of  it ;  but  if  it  was,  as  the  defendant  alleges, 

not  a  representation  of  the  result  of  a  particular  period^ 
*38S    but  the  general  result  of  *past  experience,  carried,  as 

(a)  Supra,  pp.  258,  250. 
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the  deputation  themselves  say,  in  one  instance  to  a  period  of 
eleven  years,  then,  according  to  the  evidence  as  produced  on  the 
part  of  the  defendant  from  those  who  have  examined  the  books* 
it  would  be  an  accurate  representation.  It  is,  therefore,  quite 
inconsistent  with  that  which  the  parties  themselves  say,  to  sup- 
pose that  the  fortnight  was  the  subject-matter  of  the  investigar 
tion,  and  it  is  quite  inconsistent  with  that  which  they  state,  namely, 
of  their  having  trusted  to  the  representations  of  Attwood,  and  not 
having  gone  through  the  process  by  themselves  or  their  agents  of 
examining  the  books,  if  you  believe  the  authenticity  of  these 
documents,  about  which  there  is  no  possibility  of  question.  But, 
my  Lords,  there  is  another  letter  of  the  2d  of  November,  from 
P.  Taylor  to  Mr.  Malton,  in  which  he  says,  '^  the  deputation  have 
examined  Mr.  Attwood's  statement,  and  have  had  ample  proof 
of  its  truth."  Now,  these  observations  would  of  course  go  for 
nothing,  if  the  plaintiffs  made  out  a  case  of  P.  Taylor  conspiring 
with  Attwood ;  but  if  P.  Taylor  did  not  conspire  with  Attwood, 
— and  he  must  either  be  convicted  of  conspiring  with  him,  and 
60  be  properly  placed  in  the  character  of  a  defendant,  in  which 
case  Attwood  could  derive  no  benefit  from  any  thing  that  P. 
Taylor  has  said  or  done ;  or,  if  he  be  not  so  convicted,  then 
he  must  for  all  purposes  be  considered  as  one  of  the  purchasers, 
and  as  an  active  agent  of  the  purchasers.  It  is  certainly  to  be 
observed  that  those  acts,  which  are  imputed  to  P.  Taylor,  as 
having  thrown  him  into  the  interest  of  Attwood,  and  so  to  have 
deprived  him  of  tlie  fair  exercise  of  his  judgment  and  his  agency 
on  behalf  of  the  company,  had  not  taken  place  at  this  time.  On 
the  next  day  after  that  last  letter,  on  the  8d  of  November, 
we  have  the  report  of  Brunton,  who  ♦  says,  *'  an  experi-  ♦  884 
ment  of  making  pig-iron  with  the  Comgreaves  coal  was 
made  at  the  Netherton  furnaces."  So  that  this  shows,  not  only 
that  they  were  examining  the  books,  but  that  they  were  actually 
pennitt^  to  make  experiments.  He  then  says  that  he  had  not 
been  informed  what  the  sum  was  which  the  company  had  agreed 
to  pay,  but  that  he  thought  it  would  make  an  ample  return  for 
650,000Z.  Then  comes  a  very  important  document  of  the  same 
date,  —*  a  report  of  the  deputation  themselves,  (a) 

Now  your  Lordships,  if  the  plaintiffe'  proposition  is  correct,  are 
to  suppose  that  these  gentlemen,  so  deputed  to  investigate,  took 
the  representations  of  Attwood,  and  did  not  perform  their  duty 

(a)  Report  of  8d  Nov.,  1825,  iupra,  p.  250. 

[279] 


*  887  CASES  IK  THB  HOUSE  OP  LORDS. 

isted,  namely,  that  instead  of  having  the  personal  liability  of 
the  three  parties  contracting,  he  had  agreed  to  take  security 
upon  the  property.  He  says,  "  It  would  be  very  imprudent  for 
us  to  pay  him ;  his  remedy  is  only  against  the  property,  and 
it  must  take  time  before  he  would  be  able  to  enforce  it."  But 
still  no  complaint  is  made,  nor  suggestion  of  any  misrepresenta- 
tion on  the  part  of  Mr.  Attwood  as  affecting  the  contract.  On 
the  same  day,  P.  Taylor  writes  to  Mr.  Martineau,  ^^  I  am  much 
vexed  at  the  state  of  our  finances.  I  have  used  every  exertion 
to  do  what  could  be  done,  and  I  feel  it  hard  that  you  have  not 
been  enabled  by  your  friends  to  do  your  part.  Mr.  Attwood  is 
expected  here  to-morrow,  and  I  will  obtain  help  from  him  if  it 
is  to  be  done."  On  the  16th  of  February,  Small  writes  to  P. 
Taylor,  and  directs  him  to  apply  to  Attwood  to  get  time  for  the 
payment  of  the  50,0002«  On  the  28d,  he  again  writes  to  him, 
trying  to  get  Attwood  to  purchase  500  shares,  ^^  but,"  he  says, 
**  we  must  not  press  him  to  do  too  much  for  us."  Then  on  the 
2d  of  March,  there  is  a  report  to  the  company  calculating  the 
profits  at  80,000Z.  a  year.  And  on  the  5th  of  April  Small  writes 
to  P.  Taylor  thus :  ^^  The  accounts  show  the  cost  of  making  bars 
and  rods  at  42.  instead  of  21.  5«."  That  was  a  most  important 
fact,  highly  injurious  undoubtedly  to  the  future  prospects  of  the 
company,  leading  them,  if  they  thought  there  was  any  case 

*  888    for  *  it,  to  direct  an  investigation  how  it  happened  that 

they  were  paying  41.  for  making  bars  and  rods,  when  they 
had  expected,  and,  according  to  the  plaintiffs'  case,  had  had  it 
represented  to  them,  that  they  should  only  have  to  pay  21.  5$. 
Still  there  was  no  complaint  of  misrepresentation  on  the  part  of 
Attwood.  That  letter  of  the  5th  April  I  certainly  think  of 
material  importance,  because  it  falls  in  precisely  with  the  same 
observations  which  I  addressed  to  your  Lordships  before,  when 
I  drew  your  attention  to  the  knowledge  which  the  parties  had 
obtained  of  the  additional  expense  which  they  were  incurring  in 
carrying  on  their  works. 

On  the  28th  April,  1826,  in  a  letter  from  P.  Taylor  to  the 
directors,  is  the  first  intimation  of  any  intention  on  the  part  of  the 
directors  to  declare  war  with  Mr.  Attwood.  I  believe  the  actual 
notice  was  on  the  12th  May,  but  the  28th  of  April  is  the  date  of 
the  first  letter  I  can  find,  in  which,  as  between  themselves,  there 
was  any  resolution  taken  of  disputing  the  validity  of  the  purchase. 
On  the  4th  May,  P.  Taylor  writes  to  Mr.  Small,  and  I  think  what 
he  states  there — assuming  always  that  he  is  to  be  considered  as 
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one  of  the  purchasers,  and  not  as  a  party  conspiring  with  the 
vendor — is  of  very  great  importance,  inasmuch  as  it  shows  what, 
as  between  themselves,  even  at  that  period,  was  considered  as 
the  reason  of  their  resisting  the  future  performance  of  that  con- 
tract. He  says  there :  ^^  I  think  Edwards  sees  a  storm  coming, 
and  I  believe  he  expects  that  Mr.  Attwood  will  have  the  works 
again  from  our  not  being  able  to  pay  for  them.  By  the  bye,  you 
bad  better  not  speak  of  our  poverty  in  letters  to  either  Best  or 
any  other  person  likely  to  leave  such  a  letter  on  a  counting-house 
desk.  I  am  sure  you  will  excuse  this  hint.  You  will  give 
me  *the  earliest  notice  of  the  shot  being  fired  at  Mr.  *889 
Attwood.'* 

My  Lords,  there  the  correspondence,  so  far  as  it  appears  to  me 
to  be  necessary  to  draw  your  Lordships*  attention  to  it,  concludes; 
but  some  of  the  facts  which  are  not  in  dispute  also  bear  upon  the 
same  propositions  to  which  I  have  called  your  attention  in  these 
letters.  The  contract  was  originally  to  be  performed  and  posses- 
sion given  on  the  1st  October,  1825.  Possession  was  not  actually 
given  till  the  9th  of  November,  but  from  the  1st  of  October  the 
interest  of  the  company  commenced.  Until  the  company  were 
actually  in  possession  the  works  were  carried  on  by  Mr.  Attwood, 
or  under  his  directions.  The  accounts  therefore  of  that  period 
throughout  the  month  of  October  till  the  9th  of  November  were 
under  his  direction,  and  were  kept  for  the  company,  and  were 
delivered  over  to  them  when  they  took  possession  on  the  9th  of 
November.  Still  it  was  part  of  the  contract  that  they  should 
take  to  the  accounts  existing  between  the  proprietor  and  the 
workmen.  When  they  saw  these  books,  they  saw  of  course  at 
what  rate  they  were  paying  for  labour ;  they  saw  the  dealings 
with  the  workmen ;  they  knew  what  the  contract  with  them  was ; 
and  as  that  did,  in  fact,  differ  from  the  period  to  which  the  plain- 
tiff would  wish  to  confine  the  question,  namely,  the  particular 
fortnight,  they  would  at  once  have  said :  ^^  Why,  we  were  led  to 
suppose  that  the  price  of  that  fortnight  was  the  price  at  which 
we  were  hereafter  to  pay,  but  we  find  a  considerable  departure 
from  it,  if  we  are  to  look  at  that  fortnight.  If,  on  the  other  hand, 
we  are  not  to  look  at  that  fortnight,  but  the  average  of  the  time 
past,  why  then  the  same  observation  will  not  apply.*' 

Now,  my  Lords,  do  these  documents  to  which  I  *  have    *  390 
called  your  attention,  —  do  they  or  do  they  not  establish 
those  propositions :  first,  that  the  plaintiffs  considered  the  P.  T. 
and  the  D.  papers  as  calculations  founded  on  averages,  for  the 

[288] 


*  892  CASES  IN  THE  ROUSE  OF  LORDS. 

i 

*  893  rectly  represented,  *  I  do  not  apprehend  it  would  at  all 

assist  the  case  on  the  part  of  the  plaintiffs,  because  it 
is  not  addressed  to  that  particular  point,  which  was  made  the        | 
subject  of  grievance,  and  which  was  not  the  omission  of  onj 
items  of  charge,  but  a  misstatement  in  the  amount  of  the  charge 
as  to  the  particulars,  of  which  particulars  there  was  no  dispute.        I 

My  Lords,  I  have  before  observed  upon  the  situation  of  Ed-        ! 
wards  and  James,  and  stated  that  if  I  had  found  the  case  on  the        I 
part  of  the  plaintiffs  made  out  by  the  evidence  as  it  stands,  I        I 
should  have  thought,  undoubtedly,  there  was  sufficient  to  have 
made  it  proper  for  the  due  attainment  of  the  ends  of  justice  to 
put  this  matter  in  a  course  of  further  inquiry,  so  as  to  have  given 
to  the  defendant  the  opportunity  of  bringing  his  case  before  a        | 
proper  tribunal,  with  the  examination  of  those  witnesses  of  whose         I 
testimony  he  has  been  deprived  by  the  course  which  has  been         I 
adopted  by  the  plaintiffs.     But  having  satiafied  myself,  not  from         i 
the  parol  testimony,  —  as  to  which  great  doubt  and  difficulty  arise         i 
as  to  the  credit  to  be  given  to  it  in  the  present  state  of  the  cause, 
in  the  absence  of  those  two  witnesses,  —  but  from  the  documen-         I 
tary  evidence,  to  which  I  have  called  your  Lordships'  attention,         j 
I  feel  myself  bound  to  say  that  I  do  not  think  the  plaintiffs  have         i 
made  out  such  a  case  as  entitles  them  to  have  undone  the  trans-         i 
action  to  which  they  have  been  parties,  and  under  which  they        | 
have  so  long  acted.  i 

My  Lords,  if  fraud  had  been  made  out,  and  the  circumstances 
constituting  that  fraud  had  been  concealed  from  the  parties         \ 
against  whom  it  was  put  into  operation,  no  time  scarcely  would 
have  been  so  long  as  to  bar  the  plaintiff  of  the  right  of  redress :         i 
but  we  are  now  trjdng  two  propositions  by  this  evidence,  first, 

whether  fraud  was  practised ;  and  secondly,  whether  that         i 

*  894  which  is  alleged,  as  fraud,  or  rather  the  *  facts  from  which 

fraud  is  inferred,  were  not  known  to  the  plaintiffs,  or  to 
those  by  whose  conduct  and  by  whose  knowledge  they  must  be 
affected  from  the  very  commencement  of  this  transaction.  I  have 
satisfied  myself  that  both  these  propositions  are  in  favour  of  the 
defendant.  I  do  not  find  the  fact  of  fraud  made  out,  although  ; 
undoubtedly  it  may  be  supposed  that  the  bargain  was  a  very 
good  one  for  Mr.  Attwood.  That  is  not  the  matter  in  question, 
but  that  the  fraud  alleged,  which  alone  can  be  resorted  to  for  the 
purpose  of  supporting  the  plaintiffs  case,  is  not  made  out  in 
fact,  and  that  the  circumstances  from  which  that  fraud  is  endeav- 
oured to  be  inferred  by  the  plaintiffs  are,  in  my  opinion,  proved         ! 
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to  hare  been  known  to  them  from  the  beginning,  —  from  which 
I  infer  that  the  imputation  of  fraud,  from  those  circumstances,  is 
not  properly  deduced ;  that  they  were  satisfied  themselves  that 
no  fraud  had  been  practised,  because,  with  their  knowledge  of 
the  facts,  if  they  had  considered  that  fraud  had  taken  place,  they 
undoubtedly  would  have  interfered  sooner,  and  were  bound  to 
interfere  sooner. 

My  Lords,  taking  this  view  of  the  case,  I  feel  m'yself  bound 
to  submit  to  your  Lordships  that  the  result  of  this  investigation, 
long  and  arduous  as  it  has  been,  ought  to  lead  to  a  reversal  of 
the  decree,  and  to  a  dismissal  of  the  bill  with  costs.  It  is  un- 
necessary for  me,  therefore,  to  say  any  thing  as  to  the  frame  of 
the  record,  or  as  to  the  alleged  want  of  parties,  (a) 

LoLD  Ltndhttbst. — My  Lords,  I  have  listened  with  great  atten- 
tion and  respect  to  the  arguments  that  my  two  noble  and  learned 
friends  have  addressed  to 'your  Lordships  upon  the  present  occi^ 
don,  and  also  to  the  opinion  which  they  expressed  upon  a 
former  day,  *  when  I  met  them  in  private  upon  the  subject  *  895 
of  this  cause.  I  regret  to  say,  however,  that  the  conclu- 
sion that  I  have  come  to  differs  from  that  which  has  been  stated 
by  them.  I  do  not  mean  to  set  my  opinion  and  judgment  in 
competition  with  theirs,  particularly  in  the  review  of  a  decree 
which  was  pronounced  by  myself ;  ^  but  I  think  when  I  hesitate 
to  adopt  their  opinion,  I  owe  it  to  myself,  and  I  owe  it  also  to 
your  Lordships,  to  state  distinctly  the  grounds  upon  which  that 
hesitation  is  founded. 

My  Lords,  I  do  not  understand  that  there  is  any  difference 
between  us  with  respect  to  the  law  upon  this  case. .  ^^ere  repreMn- 
Much  upon  that  point  was  urged  at  the  bar,  but  I  tSe'^'iiSIJ™  "^iS 
take  the  law  to  be  clearly  settled,  and  I  venture  to  l^^^^ior^^, 
state  it  to  be  this,  —  because  I  feel  in  that  I  am  ;Sd'&MpJ2i"ni 
oonfirmed  by  the  opinion  of  my  two  noble  and  SS^^SiJfV "'thS 
learned  friends,  —  that  where  representations  are  ^rty^mawng  the^ 
nuwle  with  respect  to  the  nature  and  character  of  ?oiZSSati»4 
the  property  which  is  to  become  the  subject  of  pur-  Z^^^i^^  %^l 
chase,  affecting  the  value  of  that  property,  and  S{ii°Sl,^Si„^rSt 
those  representations  afterwards  turn  out  to  be  in-  ^^  ^^' 

(a)  See  note  at  the  end  of  this  case. 

'  See  remarks  of  Lord  Bbouqham  in  Jordan  v.  Money,  5  H.  L.  Cas.  227, 
228. 

*  See  Directors  &c.  of  Central  Railway  Co.  of  Venezuela  v,  Eisch,  L.  B. 
2  H.  L.  99, 120,  121;  ante,  238,  notes  (1)  and  (2). 
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correct  and  false,  to  the  knowledge  of  the  party  making  them,  a 
foundation  is  laid  for  maintaining  an  action  in  a  Court  of  Com- 
mon Law  to  recover  damages  for  the  deceit  so  practised,  and  in  a 
court  of  equity  a  foundation  is  laid  for  setting  aside  the  contract, 
which  was  founded  upon  a  fraudulent  basis.  I  do  not  understand 
that  that  proposition  is  disputed  by  either  of  my  noble  and  learned 
friends ;  it  was  distinctly  laid  down  and  decided  in  the  case  re- 
ferred to  in  the  judgment  below,  and  which  has  been  referred  to  at 
your  Lordships'  bar, — I  mean  JDobell  v.  iStevens.  (a)  That  was  one 
of  those  ordinary  cases  which  frequently  come  before  the 

*  896    Courts  of  Common  Law.   It  was  a  case  of  the  purchase  *  of 

a  public-house  ;  a  false  representation  —  false  to  the  knowl- 
edge of  the  party  making  it  —  was  made  by  the  vendor  with 
respect  to  the  extent  of  the  custom,  with  respect  to  the  quantity 
of  beer  that  was  drawn  during  a  certain  period.  The  books  were 
in  the  house  ;  it  was  part  of  the  case  that  the  purchaser  might 
have  had  access  to  them  if  he  thought  proper ;  but  notwithstand- 
ing that  circumstance,  it  being  proved  that  the  representation  was 
false,  the  Court  of  King's  Bench  were  of  opinion  that  an  action 
for  damages  might,  under  such  circumstances,  be  sustained.  The 
same  principle  was  acted  upon,  even  after  the  conveyance  was 
executed,  in  the  case  which  was  referred  to  by  my  noble  and 
learned  friend,  I  mean  Edwards  v.  M^Leay^  (i)  where  there  was 
a  false  representation,  within  the  knowledge  of  the  party,  made 
as  to  a  part  of  the  property  that  was  purchased  by  the  plaintiff. 
The  Master  of  the  Rolls  (Sir  W.  Grant)  was  of  opinion  that 
that  was  a  ground  upon  which  a  Court  of  Equity  might  proceed 
and  ought  to  proceed,  for  the  purpose  of  vacating  the  contract, 
which  was  founded  upon  that  basis.  This,  then,  being  the  ad- 
mitted law  upon  the  subject,  the  sole  question  for  consideration 
in  this  case  is  a  mere  question  of  fact,  the  question  being  whether 
or  not  any  false  representation  with  respect  to  the  productive 
power  and  nature  of  this  property  was  made  by  Mr.  Attwood,  or 
by  his  agents  by  his  authority  and  acting  for  him,  he  or  they 
knowing  at  the  time  that  that  representation  was  made  that  the 
representation  was  false.  My  Lords,  that  is  the  charge  that  is 
made,  and  if  it  shall  turn  out  that  that  charge  is  proved,  that  it 
is  established  in  point  of  fact,  the  next  question  for  consideration 

will  be  this,  whether  any  thing  has  occurred  since  the 

*  897   *  period  of  the  contract  to  deprive  the  parties  of  a  right 

(a)  3  B.  &  C.  623.  (h)  Coop.  308  ;  2  Swanst.  287. 
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of  resorting  to  a  Court  of  Equity  for  the  purpose  of  obtaining 
redress  for  th^  injury  which  they  have  so  sustained. 

Now,  my  Lords,  this  being  a  question  of  fact,  and  there  being 
an  allegation  of  fraud,  it  certainly  did  occur  to  me  in  the  progress 
of  this  cause  that  it  might  be  right  to  direct  an  issue,  for  the  pur- 
pose of  ascertaining  the  fact.     But  it  was  stated,  that  at  the  time 
when  this  question  was  before  the  Lord  Chief  Baron  Alexander, 
a  proposal  had  been  made  on  the  part  of  the  British  Iron  Com- 
pany that  an  issue  should  be  directed,  and  that  the  verdict  of  a 
jury  should  be  obtained  with  respect  to  the  merits  of  the  case. 
The  cause  was  not  at  that  time  in  such  a  state  that  the  Chief 
Baron  had  authority  to  direct  an  issue  without  consent,  and  that 
consent  was  withheld  on  the  part  of  Mr.  Attwood.     During  the 
whole  course  of  the  argument  before  me,  there  never  was  a  sug- 
gestion made  by  the  counsel  on  either  side  that  they  were  desirous 
that  an  issue  should  be  directed.    On  the  contrary,  the  cause  was 
conducted  by  them  throughout  in  such  a  way,  entering  into  such 
details,  that  I  took  it  for  granted  that  it  was  their  wish  that  the 
Court  should  decide  it  without  the  intervention  of  a  jury ;  and  I 
thought  that  that  wish  was  founded  upon  this  consideration,  that 
the  cause  was  of  so  complicated  a  nature,  involving  such  a  variety 
of  facts  and  questions  so  minute'  in  themselves,  and  the  discussion 
of  which  would  occupy  such  a  length  of  time,  that  it  was  not  a 
case  which  could  properly  be  submitted  to  the  consideration  of  a 
jury ;  that  it  would  be  mere  matter  of  chance  how  the  question 
would  be  decided ;  that  it  might,  and  probably  would,  depend 
upon  the  reply ;  and  that  the  case  was  so  circumstanced 
that  it  might  *  depend  upon  the  accidental  demeanor  of  *  898 
a  particular  witness.     I  considered,  therefore,  that  a  con- 
sideration of  these  circiunstances  led  the  counsel  to  pursue  the 
course  which  they  did  pursue,  of  pressing  it  upon  me,  as  I  con- 
sidered they  were  pressing  it  upon  me,  for  decision,  and  that 
there  was  no  wish  whatever  that  an  issue  should  be  directed.     I 
have  stated  thus  much,  my  Lords,  because  it  was  thrown  out  in 
the  discussion  at  the  bar  that  this  was  a  case  In  which  an  issue 
ought  to  have  been  directed.    Had  that  issue  been  directed,  then 
I  diould  have  pursued  the  course  which  has  been  pointed  out  by 
my  noble  and  learned  friend  on  the  woolsack,  the  course  which 
was  adopted  in  the  case  of  De  Beauvoir  v.  Rhodes,  (a)  I  should 
have  done  that,  —  which,  there  being  no  issue  directed,  I  thought 

(a)  Vide  post,  a  note  of  that  case. 
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I  had  no  power  to  do,  —  I  should  have  directed  that  upon  the 
trial  of  that  issue,  Edwards  and  James,  who  were  parties  to  this 
record,  should  be  examined  as  witnesses,  if  Mr.  Attwood  thought 
proper  to  call  them,  upon  the  part  of  the  defendant. 

My  Lords,  before  I  enter  more  particularly  into  the  points  of 
the  case,  let  me,  merely  for  the  purpose  of  preparing  the  way  for 
the  observations  which  I  intend  to  make  upon  these  points,  just 
state  the  circumstances  of  the  case :  —  A  proposal  was  made,  on 
the  part  of  Mr.  Attwood,  by  Mr.  James,  to  the  British  Iron  Com- 
pany, for  the  purchase  of  the  property.  Attwood  did  not  in  the 
first  instance  appear  in  the  transaction,  but  in  a  very  short  time 
he  appeared  for  the  purpose  of  conducting  the  treaty.  It  was  one 
of  the  stipulations  that  every  thing  should  be  kept  secret.     I  do 

not  object  to  that,  I  think  it  was  very  natural ;  it  would 
*899    have  had  an  injurious  *  tendency   upon  Mr.   Attwood 's 

interest,  if  the  treaty  for  this  property  had  been  earned  on 
to  a  certain  point,  and  afterwards  broken  off,  and  those  circum- 
stances had  been  known  to  his  customers.  But  I  make  the  ob- 
servation for  this  purpose,  that  as  the  British  Iron  Company, 
during  that  period,  were  by  the  injunction  of  secrecy  restrained 
from  making  many  inquiries,  which  they  otherwise  would  have 
had  the  power  and  the  opportunity  of  making,  it  rendered  good 
faith  and  correct  dealing  more  incumbent  upon  Mr.  Attwood  in 
every  part  of  this  transaction.  My  Lords,  in  the  conduct  and 
course  of  this  treaty,  certain  facts  were  stated  by  Mr.  Attwood,  — 
the  negotiation  was  carried  on  between  him  and  James  on  the  one 
side,  and  the  British  Iron  Company  through  Mr.  Philip  Taylor  on 
the  other.  Certain  representations  were  made:  they  were  made 
by  word  of  mouth,  and  they  were  reduced  into  writing  by  Mr.  P. 
Taylor,  into  the  form  of  that  paper  called  the  P.  T.  paper.  The 
representations  contained  in  that  paper  were  the  basis  of  the  first 
agreement :  it  was  upon  the  faith  of  them  that  agreement  was 
entered  into.  By  that  first  agreement,  the  title  was  to  have  been 
completed  on  the  first  of  October.  Circumstances  occurred  to 
prevent  the  execution  of  that  intention.  A  supplementary  agree- 
ment was  entered  into  ;  that  agreement  was  to  have  been  signed 
on  the  first  of  October.  The  parties  attended  for  that  purpose, 
but  John  Taylor  was  absent ;  he  was  a  necessary  party,  and  Att- 
wood would  not  sign  the  agreement,  unless  it  was  also  signed  by 
him.  The  matter  was  postponed.  On  the  10th  October  they 
met  again  for  the  purpose  of  signing  the  agreement :  P.  Taylor 
was  there  with  a  power  from  J.  Taylor.  The  form  of  that  power 
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was  not  agreeable  to  Mr.  Attwood.  He  objected  to  sign 
♦  the  agreement,  so  the  meeting  broke  up.  In  consequence  *  400 
of  this  delay,  and  some  inquiries,  I  suppose,  that  had  taken 
place,  a  diEFerence  of  opinion  existed  among  the  directors.  Some 
of  them  were  of  opinion,  and  were  desirous  of  acting  upon  that 
opinion,  that  they  had  the  power  of  putting  an  end  to  the  agree- 
ment. They  took  legal  advice  upon  that  point,  and  they  were 
mformed  that,  from  the  nature  of  the  agreement,  as  the  title  had 
not  been  made  out  on  the  first  of  October  agreeably  to  the  stipu- 
lation, they  had  a  right  to  abandon  that  agreement  if  they  thought 
proper.  Others,  however,  were  desirous  that  the  agreement  should 
go  on.  Doubts  were  suggested  as  to  the  correctness  of  the  state- 
ments contained  in  the  P.  T.  paper,  and  at  last  they  came  to  the 
detenbination,  which  has  been  alluded  to  by  my  noble  and  learned 
friends,  that  an  application  should  be  made  to  Mr.  Attwood  for 
permission  to  send  down  a  deputation  to  verify  the  statements 
contained  in  the  P.  T.  paper.  That  application  was  made  to  Mr. 
Attwood  in  the  presence  of  James,  and  Mr.  Attwood  consented. 
Then  that  brings  us  to  the  consideration  of  what  was  the  in- 
terpretation of  the  P.  T.  paper,  what  is  stated  in  the  answer,  and 
what  is  the  issue.  On  the  part  of  the  plaintiffs  it  was  said,  this 
is  a  representation,  as  to  part  of  it,  of  the  actual  cost  of  making 
pig-iron  at  the  time  when  that  representation  was  made,  of  the 
actual  state  of  the  works,  and  their  productive  power.  What  is 
said  on  the  other  side  ?  That  this  is  a  hypothetical  statement, 
embracing  a  great  variety  of  considerations  ;  it  supposes  the  iron- 
stone taken  from  the  Wolverhampton  mines  to  be  taken  from  the 
quick  and  unbroken  mines ;  it  supposes  the  iron-stone  to 
he  calcined  upon  the  spot ;  it  supposes  a  *  variety  of  other  *  401 
circumstances  and  considerations :  it  is  a  mere  hypothetical 
statement  comprehending  those  points  to  which  I  have  referred. 
What  is  the  point  in  difference,  therefore,  between  the  parties  ? 
Whether  it  was  a  hypothetical  statement,  for  that  is  the  issue 
taken  in  the  answer  of  Mr.  Attwood,  or  a  statement  of  actual 
£act8  as  they  existed.  It  is  not  a  question  as  to  whether  or  not  it 
was  a  representation  of  what  took  place  on  the  6th  of  June,  or 
upon  the  average  of  a  year  or  six  months.  But  the  question  is, 
whether  it  was  a  representation  of  the  actual  working  of  the  mines 
at  the  time,  or  a  representation  of  what  at  a  future  period  would 
be  the  expense  of  working  the  mines  upon  the  stipulations  and 
conditions  to  which  I  have  referred.  That  does  not  appear  in  one 
single  place  only  in  the  answer,  but  it  is  the  whole  issue  ;  below 
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it  was  the  entire  issue;  the  whole  argument  turned  upon  it, 
whether  it  was  a  hypothetical  statement  or  a  representation  of 
actual  facts  as  to  what  was  the  working  of  the  mines.  That  was 
the  question  put  before  Chief  Baron  Alexander.  The  propo- 
sition put  before  him  on  the  one  side  was  that  it  was  a  hypotheti- 
cal statement ;  on  the  other  side  it  was  said  that  it  was  a  statement 
of  actual  facts.  What  was  the  opinion  of  Chief  Baron  Alex- 
ander, expressed  distinctly?  That  it  was  a  representation  of 
actual  facts,  —  a  statement  of  the  productive  powers  of  the  mines 
at  the  time  when  the  representation  was  made.  Let  us  inquire 
into  this,  and  see  how  the  evidence  bears  upon  it. 

The  communication  that  was  made  to  Mr.  Attwood  was  made 
by  a  person  of  the  name  of  Pontardent,  accompanied  by  Mr. 
Stevens.     The  effect  of  Pontardent's  evidence  was  felt  at  the  bar, 

because  observations  disparaging  him  were  made,  —  upon 
*  402    what  foundation  ?    *  Was  there  any  evidence  to  support 

them  ?  He  was  not  then  in  the  employment  of  Mr.  Mar- 
tin eau  (one  of  the  solicitors  for  the  plaintiffs),  but  the  managing 
clerk*  of  a  most  respectable  house  in  the  city.  Another  observa- 
tion made  was  that  the  plaintiffs  did  not  examine  Mr.  Stevens. 
Mr.  Stevens  was  a  member  of  a  most  respectable  house  in  the 
city,  and  why  was  not  he  examined  ?  because  he  was  virtually 
a  party  to  the  suit,  being  a  shareholder ;  and  could  not  be  ex- 
amined. But  the  presence  of  such  a  person  as  Mr.  Stevens  on  the 
occasion  spoken  of  by  Pontardent  was  a  guarantee  for  the  state- 
ment made  by  him  as  to  what  passed  at  that  time.  Now,  what 
was  the  representation  ?  It  was,  that  Mr.  James  said,  in  the  pres- 
ence of  Mr.  Attwood,  "  What  are  the  statements  which  you  wish 
to  be  verified  ?  "  The  answer  was,  "  Why,  the  statements  that 
were  made  by  you  at  the  time  the  contract  was  entered  into." 
James  said,  "  I  should  like  to  see  those  statements."  An  adjourn- 
ment took  place  for  that  purpose.  A  second  meeting  was  held, 
and  then  James,  in  the  presence  of  Mr.  Attwood,  said,  "  If  you 
mean  the  statements  of  your  actual  profits,  they  are  perfectly 
correct,  and  you  may  go  down."  The  paper  was  produced ;  he 
looked  at  the  paper :  ^^  That  is  the  statement ;  the  deputation 
may  go  down."  A  few  words  more  passed,  and  Mr.  Att- 
wood assented ;  he  was  present  during  the  whole  of  the  con- 
versation. What  then  is  the  P.  T.  paper?  A  representation 
of  the  hypothetical  statements  of  contingencies  that  might  arise 
at  some  future  period,  of  the  iron-stone  to  be  gotten  in  a  particu- 
lar way,  when  the  mines  shall  be  in  a  particular  situation,  to  be 
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calcined  upon  the  spot  ?  No  such  thing ;  it  is  a  representation 
of  the  actual  profits.  That  was  the  statement  made  by  James 
in  the  presence  of  Mr.  Attwood.  Is  not  that,  then,  a 
*  confirmation  of  what  I  shall  presently  contend  appears  *  408 
upon  the  face  of  the  document  itself,  so  far  as  relates  to 
that  which  is  the  material  part  of  the  inquiry,  —  that  that  docu- 
ment was  a  statement  of  the  actual  condition  of  the  mine,  and 
what  the  mine  was  capable  of  effecting  ? 

My  noble  and  learned  friend  on  the  woolsack  has  spoken  of 
the  probability  of  the  case.  Why,  my  Lords,  I  should  put  the 
issue  on  the  probability  of  the  case.  Here  is  a  company  formed 
of  a  great  number  of  shareholders,  bound  to  pay  up  their  instal- 
ments within  a  given  time.  How  necessary  was  it,  therefore,  to 
have,  at  no  distant  period,  a  good  profit  upon  the  working  of  the 
mines?  The  material  point  to  ascertain  was,  what  were  the 
mines  likely  to  produce  immediately  from  the  period  when  they 
were  put  into  action,  when  the  company  had  taken  possession  ? 
All  the  probability  is  one  way ;  it  is  in  favour  of  the  representa- 
tion that  this  was  a  statement  of  the  actual  condition  of  the  mine 
as  to  its  working.  The  other  parts  of  the  paper,  I  admit,  contain 
speculations  as  to  the  future,  because  they  applied  to  parts  of  the 
property  that  were  not  at  that  time  in  a  condition  to  be  worked. 
Bat,  my  Lords,  might  there  not  have  been  evidence  ?  might  there 
not  have  been  some  question  put  to  Mr.  James  for  the  purpose 
of  ascertaining  whether  this  was  a  representation  of  actual  facts, 
or  the  hypothetical  statement  which  Mr.  Attwood,  in  his  answer, 
states  it  to  have  been  ?  Janfts  was  examined  on  interrogatories. 
Was  any  interrogatory  put  to  him  whether,  in  preparing  that 
paper,  it  was  a  statement  of  the  actual  condition  of  the  mine,  or 
whether  it  was  founded  upon  that  hypothetical  statement  which ' 
Mr.  Attwood  alleges  ?  No  such  question  was  put.  James 
was  one  of  the  parties  in  the  transaction ;  he  must  *  have  *  404 
known  what  was  the  intention  of  the  paper ;  he  was  the 
party  who  communicated,  in  conjunction  with  Mr.  Attwood,  with 
P.  Taylor,  and  yet,  though  he  is  over  and  over  again  questioned 
as  to  a  great  variety  of  circumstances,  no  interrogatory  is  put  to 
him  with  respect  to  that  most  material  and  important  fact.  How 
does  it  lie,  then,  in  the  mouth  of  Mr.  Attwood,  to  say  that  this 
was  not  intended  to  represent  the  actual  state  of  the  mine,  and 
what  was  done  at  that  time,  but  that  it  was  founded  upon  the 
hypothetical  considerations  which  are  stated  by  him  in  his  answer  ? 

Now,  my  Lords,  let  us  look  at  the  paper  itself.     I  apprehend, 
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as  far  as  relates  to  that  part  of  it  to  which  I  am  adverting, 
namely,  that  part  of  the  property  which  was  then  in  work,  the 
Dudley  Wood  and  Netherton  mines,  that  it  is  a  distinct  state- 
ment of  their  actual  condition  at  the  time.  What  does  it  say  ? 
It  says,  ^^  there  are  six  furnaces  on  the  leasehold  property,  making 
860  tons  of  pig-iron  per  week.  The  six  furnaces  require,  to  make 
860  tons  a  week,"  so  many  tons  of  coals,  at  9«.  4(2.,  so  much  iron- 
stone at  such  a  price,  so  much  limestone  at  so  much,  general 
charges  so  much.  To  make  that  quantity  of  pig-iron  *'  the  six 
furnaces  require."  When  do  they  "require?"  Now,  at  the 
moment  I  am  making  this  statement.  Is  it  not  quite  clear  that 
that  is  the  natural  interpretation  of  that  part  of  the  paper  ?  And 
what  is  the  result  ?  It  was  of  the  utmost  importance  to  know 
what  was  the  cost  of  making  a  ton  of  iron,  and  4^  8«.  per  ton  is 
found  to  be  the  price.  What  is  the  result  of  this  statement  ?  It 
requires  those  materials,  at  those  prices,  to  make  so  many  tons  of 
iron  in  a  week,  and  the  result  will  be  that  you  may  make  iron  at 
the  price  of  4Z.  8«.  per  ton.  My  Lords,  I  concur  entirely 
*  405  in  the  opinion  expressed  by  the  late  Lord  *  Chief  Baron, 
that  this  is  a  representation  of  actual  facts.  But  another 
part  of  this  paper  says :  "  thus  3  tons,  6  cwt.  2  qrs.  18  lbs.  of  coals 
are  allowed  to  each  ton  of  pig-iron,  which,  on  this  calculation, 
amounts  to  the  weekly  sum  of  240Z.,  but  the  quantity  actually 
used," — used  when?  used  at  this  time.  •  I  do  not  mean  to  say 
used  this  precise  week,  or  this  precise  hour,  but  substantially  used 
at  this  time. 

My  noble  and  learned  friend  talked  of  an  average  of  eleven 
years ;  when  did  that  average  terminate  ?  If  it  had  been  an 
average  down  to  the  present  time  there  might  have  been  some- 
'thing  in  that  argument,  but  if  it  terminated  in  1821,  it  was  no 
average  from  which  the  actual  state  of  the  mines  could  be  deduced. 
Then  the  statement  in  this  paper  goes  on  again :  "  18  cwt.  of 
limestone  are  supposed  to  be  required  to  each  ton  of  pig ;  whereas 
the  books  show  the  actual  consumption  of  10  cwt.  8  qrs.  8  lbs." 
What  books?  The  expression  must  mean  the  books  of  the 
present  time,  not  the  books  in  the  time  of  James  and  Matthias 
Attwood,  many  yeai-s  before ;  that  would  be  an  obvious  absurdity. 
Then  what  is  the  inference  I  draw  ?  I  say  that  the  statement  in 
the  answer,  which  is  the  issue  that  we  are  to  try,  of  the  hypo- 
thetical interpretation  of  this  instrument,  is  not  established  by 
any  evidence  or  any  attempt  at  any  evidence  ;  that  the  question 
might  have  been  asked  of  James,  and  it  has  not  been  asked ;  that 
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Pontardent's  evidence  is  distinct  to  show  that  this  was  meant  to 
1)6  a  representation  of  what  was  actually  going  on  at  the  time, 
and  the  probabilities  are  all  in  favor  of  it ;  and  lastly,  that  upon 
the  very  face  of  the  document  iiself,  it  appears  to  me  clearly  to 
show,  when  we  are  looking  at  this  part  of  the  paper,  which  is  the 
only  material  part  of  it,  that  it  was  meant  to  represent 
what  was  actually  going  on  at  the  time,  *  inasmuch  as  it  ^406 
was  necessary  that  the  directors  should  know  what  the 
mines  were  capable  of  effecting  at  the  time,  in  order  that  when 
they  came  to  the  works  they  might  be  in  a  condition  to  satisfy 
those  persons  whose  affairs  they  were  conducting,  and  be  enabled 
to  declare  the  dividends  and  to  keep  up  the  price  of  shares  in  the 
market. 

My  Lords,  the  deputation  went  down  for  the  purpose  of  veri- 
fying these  statements.  A  number  of  papers  were  produced 
which  are  known  by  the  name  of  the  D.  papers.  I  shall  direct 
your  Lordships'  attention  mainly  to  one  of  them,  because  it  is 
that  upon  which  almost  the  whole  question  turns.  It  is  of  no 
use.  to  endeavour  to  fortify  this  case  by  minutice.  The  paper  D. 
No.  1,  upon  which,  I  repeat,  the  whole  question  turns,  was 
brought  into  the  room  and  submitted  to  the  deputation,  who 
examined  it.  Now,  what  does  D.  No.  1  mean  to  represent?  Mr. 
Attwood  takes  precisely  the  same  issue  upon  D.  1  that  he  does 
upon  P.  T.  He  says  it  was  a  hypothetical  statement.  That  is 
the  issue.  He  says  this  is  correct,  provided  certain  circumstances 
take  place  ;  and  it  was  so  represented.  Now  look  at  the  paper 
first  of  all ;  and  let  me  make  this  observation,  arising  out  of  an 
observation  made  by  my  noble  and  learned  friend  on  the  wool- 
sack: if  this  paper  was  intended  to  verify  the  P.  T.  paper,  and 
the  P.  T.  paper  was  a  representation  of  actual  facts,  and  not  a 
hypothesis,  it  follows  that  the  D.  1  paper  must  also  be  a  repre- 
sentation of  actual  facts,  or  else  it  is  no  verification  whatever. 
What  does  the  D.  1  paper  state  ?  Look  at  the  face  of  it.  My 
noble  and  learned  friend  has  referred  to  the  date  ;  is  not  that  a 
material  fact  ?  These  papers  were  not  drawn  up  upon  the  6ih  of 
June,  the  date  of  D.  1 ;  they  were  drawn  up  upon  the 
28th  of  October.  Now,  if  they  were  -not  meant  to  *  be  a  *  407 
representation  of  actual  facts,  the  date  would  naturally 
have  been  the  date  of  the  28th  October,  when  they  were  drawn 
up ;  but  the  date  was  the  6th  of  June,  referring  to  the  time  when 
the  P.  T.  papef  was  prepared.  What  does  it  mean  to  represent,, 
then  ?    Why,  the  price  of  making  pig-iron  at  the  time  of  the 
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date,  the  6th  of  June,  1825.  Is  not  that  the  obvious  inference  ? 
I  do  not  mean  to  say  that  it  is  conclusive.  Again,  with  reference 
to  another  observation,  when  you  come  to  D.  3,  what  does  Mr. 
Leathley  say?  He  says,  ^^the  above  is  an  estimated  costi" 
because  it  related  to  the  forge  iron  at  Corngreaves.  But  is  he 
not  then  evidently  drawing  a  distinction  between  that  document 
and  the  other,  by  saying,  ^^  this  is  an  estimated  cost "  ?  What  is 
the  inference?  That  the  other  is  the  actual  cost  and  not  the 
estimated  cost.'  Here  again,  my  Lords,  I  come  to  the  argument 
of  probability,  and  I  beg  leave  to  urge  that  strongly  upon  your 
Lordships'  attention.  It  was  most  material  to  know  what  the 
actual  state  of  the  mines  was ;  what  they  were  capable  of  pro- 
ducing ;  what  they  were  4hen  doing ;  and  how  Mr.  Attwood  was 
then  making  iron.  Those  were  to  be  the  foundation  of  the 
agreement,  in  order  that  the  parties  might  know  what  would  be 
the  result  of  their  operations  when  they  took  possession  of  the 
mines.  All  this  argument  is  consistent ;  the  whole  argument  arising 
out  of  the  P.  T,  paper  is  supported  by  the  argument  arising 
out  of  the  D.  papers,  and  the  argument  arising  out  of  the  D.  papers 
is  supported  by  the  argument  arising  out  of  the  P.  T.  paper. 

All  that  I  have  hitherto  said  is  inference,  except  that  which 
arises  from  the  inspection :  but  your  Lordships  have  positive 
evidence,  the  distinct,  positive  oath  of  Mr.  Harrison,  upon  the 

subject.     Some  observations  were  made  at  the  bar  to  the 
*  408   disparagement  of  *  Mr.  Harrison.    No  such  observations 

were  made  in  the  court  below.  On  the  contrary,  to  the 
best  of  my  recollection,  he  was  there  described  as  a  most  honour- 
able and  respectable  man.  But  was  there  any  evidence  to  sup- 
port the  altered  tone  respecting  him?  None  whatever:  Mr. 
Harrison  stands  uiiimpeached.  What  does  he  say  upon  the 
subject?  He  says  that  these  papers,  when  they  were  brought 
in^  were  represented  as  actual  statements  of  what  was  doing  at 
the  works,  at  the  day  they  bore  date.  His  evidence  is  that  James 
and  Edwards  ^^  stated  and  represented  to  the  complainants,  Robert 
Small,  Leathley,  and  Donaldson,  that  the  same  was  the  actual 
cost  of  making  360  tons  of  forge  pig-iron  at  the  Dudley  Wood 
and  Netherton  furnaces  mentioned  in  the  said  paper,  on  the  6th 
of  June,  1825,  being  the  day  mentioned  in  the  said  paper,  under 
the  circumstances  stated  in  the  said  paper."  The  circumstances 
stated  in  the  said  paper  are  very  obviously  these,  —  half  the  iron- 
stone coming  from  Dudley  Wood  and  half  from  Wolverhampton : 
^^  And  that  the  said  Henry  James  and  Richard  Edwards,  at  the 
[296] 


ATTWOOD  V.  SMALL.  •408 

said  meeting,  stated  and  represented  that  the  sum  of  4L  Os.  Si., 
mentioned  in  the  said  paper,  was  the  cost  per  ton  of  making  forge 
pig-iron  at  the  said  Dudley  Wood  and  Netherton  furnaces  at  the 
time  and  under  the  circumstances  last  above-mentioned,  and  that 
the  only  additional  charge  would  be  for  a  machine-man  and  a 
derk,  which  could  not  exceed  2d.  a  ton,"  My  Lords,  the  whole 
course  of  the  argument  at  the  bar,  and  the  course  of  the  argu- 
ment in  your  Lordships'  House,  show  the  importance  of  this 
question,  —  What  did  these  papers  intend  to  represent?  My 
noble  and  learned  friends  say  they  were  not  intended  to  repre- 
sent the  actual  cost  of  making  iron  at  that  time.  I  have 
endeavoured  to  satisfy  you  *  that  they  were  so  intended,  *  409 
from  inspection  of  the  documents  themselves,  from  the 
eyidence  of  the  witnesses,  from  the  probability  of  the  case,  and 
from  other  circumstances ;  and  that  there  was  no  attempt  what- 
ever made  to  prove  by  any  interrogatory  being  put  to  James, 
that  the  construction  put  upon  those  documents  and  the  state- 
ments made  by  Mr.  Attwood.  in  his  answer  (which  was  the 
issue  to  try)  were  founded  in  fact.  I  think,  my  Lords,  then,  I 
am  justified  in  coming  to  the  conclusion,  to  which  I  came  in  the 
Court  below,  that  these  were  meant  to  be  representations  of  the 
actual  state  of  the  mines  at  the  time  when  these  representations 
were  made. 

Now,  my  Lords,  let  us  examine  farther  as  to  what  took  place 
with  the  deputation.  The  books  were  produced:  the  parties 
were  assembled  in  the  drawing-room  of  Mr.  Attwood's  house. 
In  the  back  room  were  James  and  Edwards  and  Best,  and  Mr. 
Attwood ;  and  in  an  adjoining  room.  Walker,  a  copying  clerk. 
These  papers  were  prepared  in  that  back  room,  and  they  were 
brought  in  to  the  deputation,  and  Mr.  Attwood's  books  were 
produced.  There  is  no  dispute  with  respect  to  part  of  the  case. 
The  price  of  coal  was  9«.  a  ton.  There  could  be  no  controversy 
about  that  fact.  It  was  a  contract  with  Lord  Dudley,  and  the 
price  was  fixed  for  a  quarter  at  9«.  per  ton ;  so  that  there  could 
be  no  deception,  and  that  price  appeared  in  the  books.  Whei^, 
therefore,  it  is  said  that*  at  a  future  period  it  was  10«.  6d.  a  ton, 
and  that  the  deputation  knew  that,  why  was  that  ?  Because  the 
quarter  was  worn  out,  and  a  new  contract  entered  into.  The 
price  of  limestone  also  was  under  a  contract  with  Lord  Dudley. 
Those  minute  charges  that  were  entered  on  the  papers  were  all 
verified  by  the  books.  But  the  question  at  issue  does  not 
arise  upon  them.     The  main  *  point  for  consideration   *410 
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was  this:  What  quantity  of  materials  will  produce  a  ton  of 
iron?  Was  any  book  produced  for  that  purpose?  No.  Why 
not  ?  Because  it  was  said  there  were  no  books,  no  accounts 
had  been  kept.  The  deputation  went  down  to  examine  the 
books.  All  the  books  that  were  there  and  applicable  to  the 
sub  ect  were  produced,  and  they  did  examine  them.  Bu 
when  the  books  of  the  time  of  James  and  Matthias  Attwood 
were  produced,  Harrison  said  very  naturally,  "These  books 
only  come  down  to  1821.  These  will  not  give  us  the  infor- 
mation we  want."  What  is  the  answer  ?  "  We  have  no  other 
books.  We  have  no  subsequent  books,  which  can  give  you  any 
further  information."  What  were  they  to  do  ?  All  the  books 
which  Mr.  Attwood  had,  or  which  he  stated  he  had,  they  had 
made  use  of  for  the  purpose  of  verifying  the  documents.  He 
said,  as  to  this,  the  most  important  part  of  the  case,  upon  which 
the  whole  question  turned,  "  We  have  no  yield  books  subsequent 
to  James  Attwood's  time  (1821).  But  we  will  make  you  out 
calculations : "  and  then  they  retire  for  the  purpose  of  making 
out  calculations.    And  what  are  the  calcidations  they  make  ? 

Now,  is  not  parol  evidence  to  be  made  use  of  for  the  purpose 
of  proving  fraudulent  representations  ?  And  if  the  representa- 
tions to  which  I  am  now  referring  were  false  and  fraudulent,  and 
were  false  and  fraudulent  within  the  knowledge  of  the  party,  I 
wish  to  know  whether  that  is  not  sufficient  ground  to  vacate  a 
contract  built  upon  that  basis?  What  is  the  representation 
made  ?  They  produce  calculations  forming  an  average  of  eleven 
years,  not  eleven  years  coming  down  to  the  time  when  they 
were  produced,  but  the  last  eleven  years  of  the  time  of  James 

and  Matthias  Attwood.     The  deputation  ask,  "  You  have 
*  411    *  no  other   accounts   but   these  ?  "     "  None   whatever." 

**  Well,  will  you  undertake  to  say  that  the  works  are 
now  the  same  that  they  were  at  the  time  of  James  and  Matthias 
Attwood  ?  "  "  Yes  ;  they  are  precisely  the  same."  "  Then,  upon 
that  undertaking,  upon  that  engagement,  upon  that  promise,  we 
will  take  the  books."  Mr.  Harrison  says  upon  that  subject, 
"One  of  the  complainants,  &o.  (Donaldson),  asked  whether 
there  was  any  further  quantity  of  materials  used,  or  any  ad- 
ditional charge  then  than  there  was  in  James  Attwood's  time,  or 
was  set  forth  in  the  statement  ?  to  which  the  said  H.  James  or 
R.  Edwards,  the  said  R.  Edwards  this  deponent  believes,  said, 
'  There  certainly  was  not,  excepting  for  a  machine-man  and  a 
clerk,  which  could  not  exceed  2d.  per  ton.'  "  Is  not  that  a  dis- 
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tinct  and  clear  representation  made  to  the  person  who  swears  to 
I         it  in  giving  his  evidence  ? 

But,  my  Lords,  this  is  not  all  of  the  case.  It  was  stated  that 
there  had  been  no  regular  yield  books  kept  since  the  time  of 
James  and  Matthias  Attwood.  Is  that  so?  That  is  sworn  cor- 
rectly perhaps  to  the  letter.  There  were  no  regular  yield  books 
kept.  But  what  was  kept  ?  Documents  from  which  the  yield 
might  by  a  veiy  easy  computation  be  produced.  It  is  sworn  to 
by  seven  witnesses,  that  there  were  stock  papers  kept  regularly 
every  fortnight,  and  made  up  every  quarter.  What  do  those 
Btock  papers  represent  ?  The  quantity  of  material  unconsumed 
at  the  time  they  were  taken,  and  the  quantity  of  iron  remaining 
on  the  premises.  There  were  the  machine-books,  which  proved  the 
quantity  brought  upon  the  premises  and  the  quantity  of  iron  man- 
ufactured. From  those  documents  any  person  could  make  up  the 
yield,  and  one  of  the  witnesses  states  that  they  actually 
have  made  up  the  yields,  and  frequently,  *from  these  *412 
documents,  and  it  is  quite  obvious  that  that  was  the  case. 
Seven  witnesses  swear  positively  to  the  fietct.  They  state  that 
they  were  employed  to  take  those  accounts,  that  those  accounts 
were  taken  every  fortnight,  were  made  up  every  quarter,  and  at 
the  end  of  the  quarter  transmitted  to  Comgreaves  and  deposited 
there ;  and  that  that  was  done  by  the  direction  of  Edwards,  who 
was  the  chief  managing  clerk  at  Comgreaves. 

My  Lords,  Mr.  Attwood  does  not  say  he  was  taken  by  surprise 
with  respect  to  these  stock  papers.  They  were  made  for  the 
purpose  of  contradicting  that  which  he  states  in  his  answer,  and 
which  is  stated  also  by  witnesses ;  namely,  that  there  were  no 
yield  books.  Literally,  there  were  no  yield  books.  But  that 
Mr.  Attwood  might  not  have  to  complain  of  being  taken  by  sur- 
prise, a  formal  notice  was  given  to  him  before  interrogatories  were 
filed;  before  his  second  answer  was  put  in,  that  these  stock 
papers  would  be  called  for.  What  was  it  his  duty  to  do  under 
such  circumstances  ?  To  put  an  interrogatory  to  Edwards,  who 
was  examined,  and  to  ask  him  whether  there  were  or  not  such 
stock  papers?  Has  any  such  interrogatory  been  put?  None 
whatever.  Has  any  witness  been  called  for  the  purpose  of  con- 
tradicting the  statement?  None  whatever.  The  existence  of 
the  stock  papers  is  sworn  to  by  seven  witnesses.  No  witness  is 
called  to  contradict  it,  and  no  question  is  put  to  the  individual 
who,  above  all  others,  was  capable  of  contradicting  it,  if  it  was 
untrue.    Now  what  does  the  law  say?    If  a  man  withholds 
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documents  which  are  material  to  be  produced  upon  an  investiga- 
tion, every  thing  will  be  presumed  against  him.    If  Mr.  Attwood 
ever  had  those  documents,  how  could  it  be  said,  except  he 
was  swearing  by  the  card,  that  there  was  no  regular  yield 

*  413    *  account  kept  since  the  time  of  James  and  Matthias  Att- 

wood ?  But  it  is  said  that  you  cannot  safely  rely  on  parol 
evidence.  My  Lords,  the  lives  and  liberties  of  men  are  taken 
away  on  parol  evidence,  and  on  the  evidence  of  witnesses  far  less 
numerous  and  important  than  those  to  whom  I  am  now  referring. 
But  this  evidence  might  have  been  met  if  untrue.  When  the 
party  has  an  opportunity  of  meeting  the  evidence,  and  has  notice 
beforehand  of  what  that  evidence  will  be,  and  does  not  meet  it, 
are  you  not  to  place  reliance  upon  it,  when  he  does  not  even  put 
a  question  upon  the  subject  to  the  person  who  is  best  informed  on 
it,  and  who  could  contradict  the  evidence  if  untrue,  and  will  you 
not  infer  that  those  witnesses  are  entitled  to  credit  ? 

But  my  noble  and  learned  friend  says  that,  with  respect  to  that 
representation  made  by  James,  ^^  that  the  yields  were  the  same  as 
in  the  time  of  James  and  Matthias  Attwood,"  it  does  not  appear 
that  in  making  that  representation  he  acted  by  the  authority  of 
Mr.  Attwood.  In  the  first  place,  let  it  be  remembered  that  he  was 
constantly  going  backwards  and  forwards  into  the  room,  and  I 
will  show  that  he  did  act  in  point  of  fact  by  authority  of  Mr.  Att- 
wood. But  if  he  was  made  use  of  as  an  agent  of  Mr.  Attwood, 
and  made  a  representation  which  he  must  have  known  to  have 
been  false,  and  the  parties  were  deceived  by  it,  what  is  the  infer- 
ence to  be  drawn  ?  That  the  contract  is  founded  upon  a  fraud, 
based  in  fraud,  and  cannot  stand.  Whether  the  representation  is 
made  by  the  principal,  or  by  the  agent  whom  he  employs  for  the 
purpose  of  the  contract,  is  wholly  immaterial.  If  the  agent  acts 
fraudulently,  even  without  the  knowledge  of  the  principal,  what  is 
that  to  the  party  contracting  ?    The  contract  is  vitiated.    I 

*  414    do  not  mean  for  a  moment  •  to  say  that  Mr.  Attwood  could 

have  been  proceeded  against  criminally,  but  civilly  he  is 
bound  by  the  false  representation  made  by  his  agent.^ 

>  See  Udell  p.  Atherton,  7  H.  &  N.  172,  per  Pollock  C.  B.,  and  Wildk  J. ; 
Nicolls's  Case,  3  De  6.  &  J.  387,  487 ;  New  Brunawick  &o.  Railway  Co.  v. 
Conybeare,  9  H.  L.  Caa.  714,  726,  per  Lord  Westburt  ;  ib.  787,  per  Lord 
Cran worth;  Wbeelton  v.  Hardisi^,  8  £1.  &  Bl.  232, 260;  Coleman  v,  Richea, 
16  C.  B.  104;  Elwell  p.  Chamberlain,  31  N.  Y.  611;  Lobdell  v.  Baker,  1  Met. 
193 ;  Mason  v.  Crosby,  1  Wood.  &  M.  342;  Concord  Bank  r.  Gregg,  14  N.  H. 
831 ;  Bowers  e.  Johnson,  10  Sm.  &  M.  169 ;  Morton  v.  Scull,  23  Ark.  289 ; 
Bennett  &.  Jiidson,  21  N.  Y.  238 ;  Griswold  v.  Haven,  25  N.  Y.  695  ;  Grayes 
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Again,  did  Mr.  Attwood  know  himself  that  the  works  were 
not  in  the  same  state  in  which  they  were  in  the  time  of  James 
and  Matthias  Attwood?  It  is  proved  by  several  witnesses 
that  he  was  continually  complaining :  '*  I  must  stop  the  works, 
the  yields  are  so  bad ;  I  shall  be  ruined,  I  cannot  go  on."  That  is 
proved  by  Talbot,  Best,  and  by  other  witnesses ;  and,  my  Lords, 
is  it  possible  that  he  should  not  have  known  the  fact,  because  it 
is  demonstrated  and  proved  beyond  all  doubt  ?  It  is  said  that  he 
was  a  careless  man,  and  not  a  man  of  business.  Why,  Mr.  Att- 
vood  had  been  the  manager  for  James  and  Matthias  Attwood  for 
several  years,  and  he  afterwards  succeeded  to  the  property,  and 
managed  it  for  himself.  Is  it  possible  that  under  such  circum- 
stances he  should  not  be  so  much  a  man  of  business  as  to  be  able 
to  know  what  was  the  produce  of  his  own  works  ?  It  is  impos- 
sible to  come  to  such  a  conclusion.  Mr.  Attwood  states,  in  his 
answer,  that  he  did  not  examine  the  D.  papers ;  that  they  were 
prepared  by  James  and  Edwards,  without  his  intervention ;  that 
he  saw  one  or  two  of  them  cursorily  before  they  were  handed  in 
to  the  deputation;  but  he  would  lead  you  to  infer  from  his 
answer  that  he  took  no  particular  notice  of  them.  Is  it  possible 
that  can  be  so  ?  Mr.  Attwood  was  in  the  room  with  James  and 
Edwards  for  six  hours  while  those  papers  were  preparing.  Eor 
what  purpose  was  he  there  ?  Why  should  he  have  remained  a 
prisoner  in  the  room  during  the  whole  of  that  time,  un- 
less he  took  a  pai't  in  that  transaction?  This  was  a  subject 
of  deep  interest  to  him.  He  had  so  far  entangled  himself  in 
this  transaction,  that  it  would  have  been  exceedingly 
•inconvenient  that  this  contract  should  have  been  broken  *  415 
off;  he  must  have  had  a  strong  interest  in  getting  it  fin- 
ished. Would  he  not  then  have  taken  care  to  examine  and  to 
see  what  papers  were  produced  for  the  purpose  of  verifying  those 
statements  ?  Was  not  his  interest  such  as  to  Jead  him  to  take  an 
active  part  in  those  proceedings.  But  it  does  not  rest  even  here. 
It  was  suggested  that  he  had  made  a  false  representation, — his 
honour  was  affected.  Would  he  not,  therefore,  have  been  stimu- 
li. Spier,  58  Barb.  349  ;  Lawrence  v.  Hand,  23  Miss.  103 ;  Mundorf  v.  Wick- 
enhara,  63  Penn.  St.  87  ;  Doggett  v.  Emerson,  3  Story,  700,  735,  736 ;  Fitz- 
Bimmons  v.  Joslyn,  21  Vt.  120,  140-142  ;  1  Story  £q.  Jur.  §  193  a;  1  Sugden 
V.  &  P.  (8th  Am.  ed.)  2  and  notes,  248,  249 ;  Kerr  F.  &  M.  (Ist  Am.  cd.) 
111-115.  So  where  the  principal  ratifies  a  sale  made  by  an  agent,  he  is 
bound  by  the  representations  made  by  the  agent  at  the  time  of  the  sale. 
Doggett  0.  Emerson,  3  Story,  700. 
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lated  to  inquire  and  to  examine  for  the  purpose  of  making  out 
these  representations  to  be  correct  ?  Is  it  possible  that  he  could 
have  remained  under  such  circumstances  for  six  hours  together, 
taking  no  part  in  the  preparing  of  those  documents  which  were 
necessary  for  the  purpose  of  verifying  the  statement  ?  But,  mj 
Lords,  Best  was  in  the  room,  and  gives  an  account  of  what  passed 
there ;  he  was  at  that  time  in  the  employment  of  Mr.  Attwood. 
Best,  contradicting  what  he  swears  to  in  his  answer,  says,  that 
after  the  arrival  of  the  deputation  at  Comgreaves,  on  the  28th  of 
October,  1825,  and  while  the  deputation  were  in  the  dining-room, 
the  defendants  James  and  Edwards  sat  down  to  a  table  in  the 
back  room,  and  there  prepared  several  papers,  and  this  deponent 
particularly  recollects  the  papers  showing  the  costs  of  making 
pig-iron  at  Dudley  Wood  and  Netherton  furnaces,  and  at  the 
intended  furnaces  at  Corngreaves ;  he  particularly  recollects  this 
from  the  impression  made  on  his  mind  by  the  extraordinary  low 
prices  at  which  these  costs  were  put  down :  that  these  papers  were 
made  out  some  time  after  the  arrival  of  the  deputation  at  Corn- 
greaves, and  that  the  defendant  John  Attwood  was  present  the 
whole  time  these  papers  were  being  made  out ;  that  Edwards 
had  before  him  several  books,  papers,  and  memoranda,  and 
*  416  *  that  James  copied  from  Edwards's  dictation  several  memo- 
randa and  data,  and  formed  from  these  the  rough  drafts 
of  certain  statements ;  and  that  during  the  time  the  papers  were 
being  made  out,  the  defendant  Attwood  looked  over  them,  and 
made  occasional  remarks."  Then  he  states  a  discussion  of  con- 
siderable length  as  to  certain  of  the  statements  contained  in  these 
papers  ;  and  then  he  says  ^^  that  several  other  papers  were  copied 
by  Edwards  when  the  defendant  Attwood  was  present;  that 
during  the  time  Edward  B.  Walker  was  copjdng  the  said  papers 
in  an  office  belonging  to  the  house,  the  defendant  Attwood  went 
out  in  great  apparent  anxiety  to  hasten  him  ;  that  several  papers 
were  then  taken  in  by  James  to  the  deputation,  after  which  the 
defendant  Edwards  was  called  into  the  room  before  the  deputa- 
tion, to  bring  the  books  to  show  that  they  accorded  with  the 
statements ;  that  Edwards  accordingly  went  in  with  the  books 
and  papers ;  and  deponent  further  says  that  during  the  absence 
of  James  and  Edwards,  which  lasted  a  considerable  time,  Att- 
wood expressed  himself  most  anxiously  about  the  statements, 
and  said,  'What  the  devil  can  they  be  after,  keeping  one  so 
long  ? '  That  Attwood  walked  up  and  down  and  out  of  the  room, 
and  seemed  in  great  anxiety  and  fidget ;  that  Edwards  came  out 
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from  the  deputation  and  said  to  Attwood,  *  They  want  to  see 
some  more  recent  accounts  than  these ;  what  are  we  to  do  ? ' 
That  Attwood  said,  '.It  won't  do  to  take  in  our  last  accounts,' 
and  turning  round  to  this  deponent,  said,  '  You  know  how  we 
have  been  going  on.'    That  soon  after  the  defendant  James  came 
ont from  the  deputation  and  said,  'They  insist  on  seeing  more 
recent  accounts,'     That  Attwood  said  to  James,  *  I  tell  you  how 
you  can  manage ;  you  can  say  I  have  a  man  ready  to  take 
the  works  according  to  the  statements  *  which  you  have    *  417 
given  in.'     That  with  this  suggestion  James  went  back 
into  the  room,  and  he  soon  after  came  out  again  rubbing  his 
hands,  and  said,  *  The  damned  old  fools.'     That  Attwood  asked 
James  what  Harrison  was  doing,  and  James  answered,  '  Oh,  he 
is  quiet  enough,  he  is  reading  the  newspaper.'     That  during  the  . 
conversations  lastly  described,  James  frequently  called  Attwood 
out  of  the  room  into  the  passage  or  hall,  and  they  conversed  to- 
gether in  a  whisper  or  tone  of  voice  too  low  for  deponent  to  hear ; 
and  that  at  near  six  o'clock,  and  after  the  servant  had  several 
times  announced  dinner,  Edwards  came  out  from  the  deputation, 
and  this  deponent  said  to  him,  '  Have  you  got  through  this  drill- 
ing?' and  Edwards  answered,  ^I  have  got  through  the  pigs,  and 
now  comes  your  turn ;  you  will  have  a  pretty  drilling.'     That 
Attwood  was  at  this  moment  out  of  the  room,  but  he  soon  after- 
wards came  in  with  James,  and  said,  ^  They  are  satisfied  ;  they 
are  going  to  break  up,  and  we  must  have  dinner.'     That  as  he 
said  this  he  appeared  evidently  to  be  njuch  relieved  and  in  great 
spirits  at  the  result  of  the  investigation ;  and  that  during  the 
whole  of  what  took  place  as  before  detailed,  this  deponent  took 
little  or  no  part,  being  unacquainted  with  most  of  the  matters 
which  were  discussed  in  his  presence,  and  also  from  their  not 
being  in  his  departmeni."    That  is  the  evidence  of  Best.     But  it 
is  said  this  is  not  stated  in  the  bill.     It  is  not  all  stated  in  the 
bill ;  but  enough  is  there  stated  to  have  rendered  it  incumbent 
on  Mr.  Attwood  to  have  put  questions  to  James  and  Edwards, 
for  the  purpose  of  contradicting  that  which  is  stated  in  the  bill, 
and  of  explaining  every  thing  that  took  place  during  that  time. 
He  cannot  say,  ^^I  knew  James  and  Edwards  would  not  be 
admitted  as  witnesses,"  because  he  has  examined  them ; 
^but  he  has  put  no  question  to  them  as  to  what  passed  in    *418 
that  room.    Yet  there  is  so  much  of  stigma  cast  on  his  con- 
duct in  the  bill  with  reference  to  what  took  place  there,  that  it 
was  absolutely  incumbent  on  him  to«attempt  to  give  it  an  answer. 
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How  can  it  be  said  that  you  can  place  no  reliance  on  this,  because 
it  is  not  all  set  out  in  the  bill? 

My  Lords,  I  have  proceeded  thus  far  to  show  what  took  place 
at  the  deputation,  to  show  that  the  very  essence  of  the  question 
turned  upon  the  yields,  that  the  books  were  produced  for  every 
thing  but  the  yields,  because  every  thing  was  immaterial  except 
yields ;  but  that  as  to  the  yield  books  they  were  not  produced, 
but  other  books  were  substituted.  There  were  stock  papers  in 
the  possession  of  Mr.  Attwood,  or  that  had  been  in  his  possession, 
which  were  not  produced.  That  is  proved  by  the  witnesses  to 
whose  evidence  I  have  referred,  and  Mr.  Attwood  had  the  oppor- 
tunity of  putting  interrogatories  for  the  purpose  of  contradicting 
these  statements,  and  he  has  not  done  so.  What  is  the  inference 
that  I  draw  ?  Why,  that  those  statements  are  correct,  and  that 
they  are  well  founded.  Could  I  reasonably  come  to  any  other 
conclusion  ?  The  only  doubt  and  hesitation  in  my  mind  is  this, 
that  my  noble  and  learned  friends  have  not  come  to  the  same  con- 
clusion, —  that  they  differ  from  me.  They  have  passed  over  the 
whole  of  this  part  of  the  case,  or  nearly  so,  and  have  made  little 
or  no  observation  upon  it.  But  I  confess  those  facts  and  those 
circumstances,  this  direct  evidence  on  the  one  side  and  the 
absence  of  any  attempt  to  produce  evidence  to  meet  it  on  the 
other,  weigh  strongly  with  me,  and  did  weigh  strongly  with  me 
on  the  first  hearing  of  this  cause. 

Then,  my  Lords,  to  show  that,  as  to  this  part  of  the  case 
*419  relating  to  the  yields,  the  deputation  acted  upon  *the 
faith  of  representations  that  had  been  made,  —  to  show 
that  what  took  place  at  the  dinner  is  confirmatory  of  it,  let  us  see 
what  is  the  statement  of  what  took  place  after  dinner.  Those 
documents  were  in  the  hands  of  Mr,  Leathley.  He  says  to  Mr. 
Attwood :  "  Now,  Mr.  Attwood,  you  know  we  are  not  iron 
masters ;  we  must,  to  a  certain  degree,  take  what  you  have  stated 
upon  faith ;  we  have,  in  fact,  taken  what  you  have  stated  upon 
faith  with  respect  to  the  yields ;  will  you  tell  us  whether  there 
is  any  other  expense  or  cost  now  than  what  is  contained  in  those 
papers?"  Those  are  the  words,  sworn  to  by  Harrison,  who 
gives  them  as  the  expressions  used  by  Leathley.  Is  it  not  quite 
obvious  that  they  were  alluding  to  this  very  question  of  the 
yields,  of  which  they  had  no  account  except  from  the  books  of 
James  and  Matthias  Attwood  ;  that  they  wished  to  know  whether 
the  state  of  things  now  was  what  it  was  then  ?  The  question 
put  by  Leathley  is :  ^*  Is  there  any  other  expense  or  cost  now  than 
[304] 


ATTWOOD  ff.   SMALL.  ♦  419 

what  there  was  in  the  time  of  James  and  Matthias  Attwood  ?.'* 
^^None  whatever,  upon  my  honour,  except  a  machine-man  and  a 
derk/*  which  had  been  before  stated.  I  have  now  gone  through 
this  part  of  the  case ;  I  don't  set  my  judgment  against  that  of  my 
two  noble  and  learned  friends ;  I  may  be  biassed  by  former  impres- 
sions ;  I  know  how  di£Scult  it  is  to  get  rid  of  first  impressions, 
and  I  state  with  hesitation,  perhaps  not  hesitation  of  manner, 
certainly  with  true  hesitation  of  spirit,  these  arguments  and  these 
inferences  drawn  from  the  evidence.  Upon  these  representations 
the  deputation  are  satisfied ;  they  had  examined  all  the  books, 
but  there  is  this  defect  which  was  supplied  by  parol  statements, 
and  they  return  and  report  that  Mr.  Attwood  had  made 
good  in  substance  his  representations  *  in  the  P.  T.  paper,  *  420 
and  the  contract  was  signed  on  the  9th  of  November. 

But,  my  Lords,  were  those  representations  true  ?  Could  iron 
be  made  for  41.  Os.  8(2.  a  ton  ?  My  noble  and  learned  friends 
have  not  gone  into  that  part  of  the  case.  It  was  never  argued  in 
the  Court  below  that  iron  could  be  made  for  41.  Os.  3d.  a  ton. 
The  statement  appears  to  me  to  be  completely  disproTved  by  the 
evidence.  Here,  for  the  first  time,  it  was  argued,  and  with  great 
industry,  and  reference  was  made  to  a  great  variety  of  documents 
and  calculations  for  the  purpose  of  showing  that  those  representa- 
tions were  true.  I  never  shaU  lose  sight  of  that  which  took  place 
at  an  early  stage  of  the  case  before  Chief  Baron  Alexander,  when 
the  question  was  whether  this  was  the  actual  cost  of  producing 
iron,  or  whether  it  was  mere  hypothetical  speculation,  such  as  is 
stated  in  Mr.  Attwood's  answer ;  and  his  learned  counsel,  speak- 
ing from  his  own  observation,  and  speaking  no  doubt  from  his 
instructions,  stated  distinctly  that  if  they  were  taken  to  be  repre- 
sentations of  actual  cost,  there  was  at  once  an  end  of  the  case. 
If  this  statement  of  41.  0«.  Sd.  a  ton,  or  41.  Sa.  a  ton,  was  correct, 
where  was  the  necessity  of  resorting  to  this  hypothetical  state- 
ment? Why  did  not  Mr.  Attwood  meet  it  at  once  and  say, 
"  This  is  a  correct  statement  of  the  actual  working  of  the  mines. 
Iron  may  be  made  at  the  Dudley  Wood  and  Netherton  furnaces 
at  the  rate  of  4Z.  O9.  M.  or  41.  8».  a  ton." 

My  Lords,  I  feel  some  difficulty  as  to  the  part  of  the  case  to 
which  I  am  now  about  to  refer ;  not  difficulty  as  to  the  conclu- 
aon,  but  as  to  the  course  I  ought  to  take*  I  have  looked  at  the 
statements  and  the  evidence  with  great  attention,  at  different 
times,  and  I  am  satisfied  that  the  representations  made  in 
the  *  evidence  of  Dransfield  and  Wilkinson  are  substan-  *421 
VOL.  VI.  20  [  805  ] 


*421  CASES  IN  THE  HOUSE  OF  LOBDS. 

tiallj'-  true.  What  do  they  state?  That  taking  half  the  iron- 
stone from  Dudley  Wood,  and  half  from  Wolverhampton,  it 
costs  5^  4».  to  make  a  ton  of  pig-iron.  They  state  again,  that  if 
you  take  the  actual  working  of  the  last  year,  as  the  year  was 
worked  with  a  certain  quantity  of  iron-stone  from  Dudley  Wood, 
a  certain  quantity  of  iron-stone  from  Wolverhampton,  and  a  cer- 
tain quantity  that  was  purchased  (the  company  was  never  led  to 
suppose  it  was  necessary  to  purchase  any),  the  price  of  making 
iron  was  51,  6«.  a  ton.  It  is  impossible  to  go  through  the  details 
of  that  evidence.  I  could  not  have  made  it  intelligible.  Obser- 
vations have  been  made  in  writing  on  the  testimony  of  Wilkinson 
and  Dransfield,  by  the  counsel  for  Mr.  Attwood,  —  very  acute 
observations.  I  have  gone  through  them,  and  through  the  reply 
to  them,  and  the  result  is  that,  with  the  exception  of  a  deduction 
in  respect  of  dead  work,  and  one  or  two  trifling  it^ms  which  would 
not  reduce  the  sum  below  5Z.,  the  evidence  of  Wilkinson  and 
Dransfield  stands  unimpeached.  That  is  my  conclusion.  But  I 
admit  that,  if  the  question  turned  upon  this,  it  ought  to  be  inves- 
tigated by 'those  who  are  to  decide  the  cause ;  that  is,  my  noble 
and  learned  friends,  and  any  other  noble  lord  who  takes  a  part 
in  it,  should  go  through  that  detail  item  by  item,  and  as  the  ques- 
tions successively  arose,  they  should  be  successively  decided.  At 
present  I  only  state  the  result  of  my  opinion.  Other  noble  lords 
have  not  stated  their  opinions  on  that  part  of  the  case.  I  am 
satisfied  that  the  actual  price  of  making  iron  was  upwards  of  5/. 
a  ton,  making  a  difference  in  the  actual  receipt  for  the  six  fur- 
naces of  18,000Z.  a  year,  representing  a  capital  of  upwards 
♦  422    of  300,000Z. ;  that  is  the  extent  of  the  *  misrepresentations 

•  that  have  been  made.  Again,  as^to  this  part  of  the  case, 
Gritton,  the  accountant  for  Mr.  Attwood,  was  examined;  he 
stated  what  was  the  price  of  making  iron  at  the  Dudley  Wood 
and  Netherton  furnaces,  and  he  made  it  about  51.  Us.  ll<i.,  and 
5?.  6«.  9d, ;  and  in  the  course  of  my  judgment  in  the  Court  below, 
where  I  had  not  the  opportunity  of  investigating  these  transac- 
tions with  the  minuteness  with  which  I  have  examined  them 
since,  because  the  papers  were  not  printed,  and  there  were  not 
the  arguments  on  the  one  side  and  on  the  other  so  distinctly  put 
to  me,  I  stated  that  Gritton  confirmed  the  evidence  of  Wilkinson 
and  Dransfield.  I  still  entertain  the  same  opinion.  Observations 
have  been  made  by  Mr.  Attwood's  counsel  on  Gritton 's  e\'idence, 
and  many  proper  deductions  have  been  made  from  it ;  but  the 
counsel  on  the  other  side  have  made  their  observations,  and  shown 
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distinctly  that  there  are  many  omissions  in  Gritton's  evidence ; 
and  the  result  of  the  whole  is,  according  to  the  best  opinion  I 
have  formed,  that  Gritton  confirms  the  evidence  of  Wilkinson 
and  Dransfield,  and  that  according  to  his  evidence  iron  could  not 
be  made  under  51.  a  ton. 

Now,  my  Lords,  I  have  gone  through  this  part  of  the  case.  It 
appears  to  me  from  what  I  have  stated,  and  the  view  that  I  have 
taken  of  it  (I  do  not  like  to  use  harsh  terms),  that  false  repre- 
sentations, to  the  knowledge  of  the  parties,  were  made  in  this 
transaction,  particularly  with  respect  to  the  yields,  or  the  quan- 
tity of  materials  necessary  at  the  time  of  the  contract  to  make  a 
certain  quantity  of  iron.  It  is  said  that  Mr.  Attwood  produced 
his  books ;  that  they  were  opened  for  inspection,  and  the  parties 
vent  down  to  examine  the  books,  and  that  Mr.  Attwood  is  not 
responsible  if  they  made  any  mistake ;  that  they  had  all 
*  the  evidence  before  them.  I  admit  that  they  had ;  but  *  428 
then  there  was  that  blot  to  which  I  have  referred,  that  blot 
on  which  the  whole  question  turns.  There  were  no  yield  books, 
except  those  of  James  and  Matthias  Attwood,  ever  produced  for 
the  purpose  of  establishing  the  yields.  Then,  also,  it  was  repre- 
sented, that,  although  those  are  not  the  yields  of  the  present  time, 
the  yields  of  the  present  time  are  the  same  as  the  yields  of  the 
time  of  James  and  Matthias  Attwood.  That  was  the  represen- 
tation. Mr.  Attwood  says,  in  his  answers,  there  were  no  yield 
books.  There  were  not,  strictly  and  technically,  yield  books, 
but  there  were  those  stock  papers  which  served  the  purpose  of 
yield  books,  and  it  would  be  impossible  that  a  work  of  this  kind 
could  be  carried  on  without  documents  of  that  nature.  Were 
they  produced  among  the  documents  which  were  brought  into 
Court?  They  were  not  produced;  they  were  discovered  by 
accident.  Seven  witnesses  speak  to  the  existence  of  them  ;  no 
question  is  put  on  the  other  side  to  Edwards  on  the  subject,  and 
I  must  take  it,  therefore,  that  the  existence  of  those  stock 
papers  is  distinctly  proved.  Did  Mr.  Attwood  know  that  the 
books  of  James  and  Matthias  Attwood  did  not  represent  the 
yield  of  the  present  time  ?  It  is  proved  he  must  have  known 
that  they  did  not.  It  is  stated  by  the  witnesses  that  he,  over 
and  over  again,  complained  of  the  present  yields  ;  and  Best  says 
that  he  said,  "  You  know  how  we  have  been  going  on  lately ;  it 
will  not  do  to  produce  recent  books."  This  is  the  case,  which 
led  me  to  the  conclusion  to  which  I  before  came,  as  to  the  fraud- 
ulent representations  that  were  the  basis  of  this  contract  of  the 
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4th  of  Noyember,  because  it  was  on  the  confidence  of  these  rep- 
resentations that  that  contract  was  entered  into. 

*  424       *  But,  my  Lords,  this  is  only  a  part  of  the  case ;  I  must 

request  your  indulgence  while  I.  refer  to  the  part  of  the 
case  which  was  principally  dwelt  on  by  my  noble  and  learned 
friend  on  the  woolsack.  Has  there  been  any  acquiescence  or 
any  thing  done  by  the  company  or  their  agents  to  deprive  them 
of  their  right  to  come  into  a  Court  of  justice  to  complain  of  this 
imposition  ?  As  far  as  it  relates  to  the  directors  themselves, 
absolutely  nothing  ;  they  were  in  entire  ignorance.  On  the  9th 
of  November  they  were  put  into  possession ;  in  a  very  short 
time  they  found  tixat  the  profits  were  not  such  as  they  expected, 
but  it  is  quite  clear  from  the  correspondence  that  they  did  not 
know  the  cause.  They  complained ;  Mr.  Small  wrote  a  letter  to 
P.  Taylor  on  the  27th  of  December,  in  which  he  points  out  his 
disappointment  and  asks  for  explanation.  The  statement  that  he 
makes  with  respect  to  figures  is  corrected  in  some  particulars  by 
P.  Taylor,  who  also  states  his  dissatisfaction,  but  no  intimation 
whatever  that  he  had  discovered  that  any  fraud  had  been  prac- 
tised ;  in  fact,  he  had. made  no  such  discovery.  He  ascribed  the 
falling  off  to  a  variety  of  causes,  but  he  concludes  by  sajdng,* 
"  We  are  now  near  the  end  of  the  year ;  in  a  very  short  time 
the  quarterly  accounts  will  be  made  out  of  the  profits  of  the 
quarter,  and  then  we  shall  be  able  to  investigate  the  matter  more 
minutely."  He  saw  that  things  were  not  going  on  right,  though 
he  could  not  ascertain  the  cause  ;  but  it  is  said  that,  though  the 
directors  did  not  know  this,  P.  Taylor  must  have  known  it, 
because  he  was  on  the  spot.  I  must  be  allowed  to  make  an 
observation  on  the  situation  in  which  P.  Taylor  was  placed  by 
Mr.  Attwood,  as  I  think  that  has  an  important  bearing  on  this 

question.     Mr.  Attwood  knew  nothing  of  him  before  these 

*  425    transactions  ;  *  he  knew  nothing  of  his  solvency  or  circum- 

stances, and  yet  we  find  Mr.  Attwood,  knowing  that  P. 
Taylor  was  to  be  the  agent  on  the  premises,  by  whom  every 
thing  was  to  be  conducted,  with  whom  every  communication  was 
to  be  made,  we  find  Mr.  Attwood  in  a  very  short  time  advancing 
to  P.  Taylor,  without  any  security,  sums  to  the  amount  of  12,000/. 
Every  one  knows  what  must  be  the  effect  and  operation  of  an 
advance  of  that  kind  to  a  person  in  the  situation  of  P.  Taylor ; 
it  would  not  dispose  him  to  look  unfavourably  towards  Mr.  Att- 
wood ;  if  he  suspected  nothing,  it  would  render  him  probably 
less  astute  in  making  inquiry.  He  would  never  turn  (to  use  an 
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expression  of  Mr.  Attwood's)  the  worst  side  of  Mr.  Attwood's 
proceedings  towards  him.  It  is  unnecessary  to  point  out  the 
natural  tendency  and  efiFect  of  placing  Mr.  P.  Taylor  under  such 
heavy  pecuniary  obligations  to  Mr.  Attwood,  during  this  very 
important  -period  of  his  agency.  Part  of  the  money  was  ad- 
vanced, or  agreed  to  be  advanced,  just  before  the  time  the -second 
contract  was  to  be  entered  into,  about  which  Mr.  Attwood  was 
80  anxious;  part  was  advanced  at  another  period,  when  the 
report  was  about  to  be  made  with  respect  to  the  state  of  the 
WOTks.  My  Lords,  I  should  not  press  this  matter  except  on 
tibe  assumption  on  which  this  part  of  the  argument  turned  ;  and 
the  whole  of  this  falls  to  the  ground,  provided  you  are  not  satis- 
fied that  the  original  representations  were  untrue.  In  that  case, 
it  is  quite  unnecessary  to  discuss  the  subsequent  conduct  and 
knowledge  of  the  parties ;  it  only  becomes  material  if  you  are 
satisfied  that  the  original  representations  were  untrue.  Now, 
if  the  original  representations  were  untrue,  is  there  any  thing 
unreasonable  in  supposing  that  the  party  making  them 
meant  that  the  natural  consequence  ♦of  such  advance  ^426 
of  money  should  take  place,  and  that  Mr.  Taylor  should, 
to  a  certain  degree,  be  paralyzed  and  unnerved  in  his  exertions 
and  inquiry  ?  Can  Mr.  Attwood,  under  such  circumstances,  be 
entitled  to  turn  round  and  say,  '*  Oh,  you,  Mr.  Taylor,  were  in  a 
situation  to  have  known  every  thing,  and  you  ought  not  to  have 
shut  your  eyes  to  the  state  of  the  proceedings,  but  you  ought  to 
have  made  communications  on  the  subject  to  the  directors."  I 
wish  to  treat  this  part  of  the  subject  as  tenderly  as  possible,  and 
I  shall  say  nothing  more  on  it,  except  to  point  out  under  what 
circumstances  this  money  was  advanced.  The  furniture  at  the 
house  at  Comgreaves  was  handed  over  to  Mr.  Taylor,  with  other 
things,  for  the  sum  of  about  4000Z.  He  was  to  pay  for  it  by  a 
note  of  hand  at  twelve  months,  with  an  agreement  to  renew  at 
the  end  for  another  twelve  months :  no  security  even  taken  upon 
the  property  itself.  That  was  the  first  obligation.  Afterwards 
6000f.  was  advanced  upon  the  security  of  Mr.  Taylor's  bond,  Mr. 
Attwood  knowing  nothing  of  his  solvency.  A  representation 
was  made  that  Mr.  Taylor  said  he  could  not  keep  his  shares.  It 
was  considered  a  pity  that  he  should  part  with  his  shares ;  it 
would  damage  the  concern  if  the  agent  should  sell  his  shares, 
and  Mr.  Attwodd  offers  to  advance  money  if  the  contract  is 
completed,  for  the  purpose  of  enabling  him  to  keep  his  shares. 
He  takes  no  security  upon  the  shares,  but  pays  him  down  60007. 
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without  any  security  except  the  bond  of  Mr.  Taylor  himself. 
Again,  a  conversation  takes  place  between  Mr.  Attwood  and  Mr. 
Taylor,  and  Mr.  Attwood  asks  him,  "Do  your  firm,  Messrs. 
Martineau  and  Taylor,  manufacture  your  own  boilers  ?  It  is  a 
pity  you  do  not."    "  No,  we  do  not,  because  we  have  not 

•  427    capital  enough."     "  Oh,  I  will  furnish  you  with  •  capital; 

how  much  do  you  want?"  After  some  time,  2000/.  is 
stated  to  be  the  sum ;  20002.  is  immediately  advanced  on  the 
security,  not  of  P.  Taylor  alone,  but  of  the  two  members  of  the 
firm,  and  a  further  sum  of  2000Z.  fs  advanced  on  the  additional 
security  of  a  third  person.  Now,  all  these  sums  of  money  are 
advanced  in  the  manner  I  have  stated  to  a  person  with  whom  Mr. 
Attwood  was  totally  unacquainted  previously  to  these  transac- 
tions. Was  it  right  and  fair  for  Mr.  Attwood  so  to  deal  with 
the  agent  of  the  company  ?  Was  it  just  to  the  company  ?  Was 
it  reasonable  that  he  should  entangle  the  agent  on  whom  the 
company  relied,  by  pecuniary  obligations  of  this  kind  ?  All  this 
was  kept  a  profound  secret.  It  did  not  com^  out  until  it  was 
necessary  that  it  should  come  out,  and  then  it  came  out  drop  by 
drop,  not  all  at  once,  not  a  full  and  fair  exposure  of  the  whole 
transaction,  but  as  much  as  it  was  necessary  to  tell  was  succes- 
sively told,  and  at  last  the  2000Z.  transactions  came  out  in  con- 
sequence of  the  insolvency  of  Martineau  and  Taylor.  It  was 
natural  that  these  money  advances  should  have  been  entered  in 
the  cash-book  of  Mr.  Attwood.  The  cash-book  has  been  pro- 
duced ;  there  is  no  trace  of  these  transactions.  All  these  things 
tend  to  excite  strong  suspicion,  and  justify  strong  observations. 
I  dismiss  them. 

Again,  my  Lords,  as  to  Edwards.  He  was  a  man  long  in  the 
employ  of  Mr.  Attwood ;  Mr.  Attwood  expressed  himself  dis- 
satisfied with  him ;  he  said  he  was  a  man  on  whose  integrity  he 
could  not  rely;  he  made  use  of  this  expression  to  one  of  the 
witnesses,  "  He  has  an  unfortunate  propensity  to  lying."  Yet  Mr. 
Attwood  recommended  this  Eldwards  as  account  keeper 

•  428    to  the  concern,  and  on  his  representations  Edwards  *  was 

installed  into  that  important  situation,  when  the  concern 
first  began  its  operations. 

Now,  as  to  Philip  Taylor,  and  as  to  his  knowledge.  He  went 
down  to  see  the  works  before  the  first  contract.  It  is  not  pre- 
tended that  he  then  saw  the  books.  He  went  down  afterwards 
on  the  25th  of  September,  and  remained  on  the  works  up  to  the 
time  when  the  deputation  came,  and  he  stayed  two  or  three  days 
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afterwards.  What  evidence  is  there  that  he  inspected  the  books 
during  that  time  ?  He  denies  it  positively  in  his  own  answer. 
He  inspected  them  once,  and  for  what  purpose  ?  For  that  pur- 
pose that  was  so  natural ;  he  inspected,  with  Edwards,  the  ledger, 
for  the  purpose  of  knowing  the  connection  of  the  concern,  the 
customers,  who  they  were,  and  the  extent  of  the  trade  that  was 
carried  on ;  and  he  says  that  was  the  only  time  he  ever  did 
inspect  them.  And  where  is  the  evidence  to  show  there  was 
any  other  inspection  by  him  at  that  time  ?  And  what  is  the 
probability  of  the  case  ?  He  had  every  confidence  in  Mr.  Att- 
wood;  he  had  no  doubt  whatever  at  that  time  of  the  repre- 
sentations being  correct ;  it  was  not  till  a  late  period  that  some 
doubts  were  thrown  out  by  some  of  the  parties  who  were  disputing 
in  town,  as  to  the  course  that  should  be  pursued.  You  have  it 
in  evidence  by  Harrison,  that  he  desired  Harrison  not  to  examine 
the  books;  that  whatever  representations  were  made  by  Mr. 
Attwood,  Mr.  Attwood  himself  was  to  verify.  But  then  reliance 
was  placed  in  the  course  of  the  argument  on  some  estimates  that 
were  made,  to  which  Harrison  and  P.  Taylor  were  supposed  to 
be  parties.  That  is  stated  in  Mr.  Attwood's  answer,  but  it  is 
positively  negatived  by  Harrison ;  it  is  positively  nega- 
tived by  the  witness  Talbot,  that  *  either  the  one  or  the  *  429 
other  ever  in  fact  did  make  any  estimate.  What  takes 
place  afterwards?  On  the  4th  of  November  the  contract  is 
executed.  Then  P.  Taylor  takes  possession :  he  then  has  an 
opportunity  of  investigating  and  examining  the  accounts ;  so  it 
is  supposed.  Had  he  ?  The  moment  he  took  possession,  or  just 
before  it,  Mr.  Attwood  went  to  the  premises  and  removed  every 
fri^ment  of  accounts  connected  with  the  works,  connected  with 
that  period  to  which  his  estimates  apply.  So  strict  was  he  in 
that  respect,  that  having  heard  that  a  man  of  the  name  of  Evans 
had  some  memorandum,  Mr.  Attwood  sent  for  him  and  told  him 
he  must  give  it  up,  and  he  afterwards  gave  it  up.  He  afterwards 
met  Evans^  and  said,  "  Have  you  no  other  notes  or  memoranda 
of  any  thing  connected  with  the  works  ?  "  "  Yes,  I  have  some 
notes  and  loose  papers."  "  Give  them  to  me,"  said  Mr;  Attwood. 
Prom  that  mopnent  all  opportunity  of  referring  to  the  past  state 
of  the  works  was  taken  away  from  P.  Taylor,  and  from  the  com- 
pany. But  previously  to  this,  on  the  29th  and  30th  of  October, 
those  papers,  or  some  of  them,  that  had  been  examined  by  the 
deputation,  were  sent  to  P.  Taylor,  in  order  that  he  might  verify 
them ;  and  great  stress  has  been  laid  on  that  circumstance.    Hd 

[811] 


*429  CiSBB  IN  THE  HOUSE  OF  LORDS. 

examined  them  duriDg  parts  of  the  two  days.  To  what  did  that 
examination  lead  ?  What  materials  had  he  that  the  deputation 
had  not  on  the  2l8t,  when  they  were  there?  He  could  do 
nothing  more  than  to  look  over  precisely  the  same  documents 
and  books  that  were  produced  to  the  deputation.  Had  be  any 
means  of  ascertaining  what  were  the  yields,  except  by  looking  at 
the  books  of  the  time  of  James  and  Matthias  Attwood  ?     Any 

examination,  therefore,  at  that  time  must  have  been  alto- 
*  430    gether  nugatory.    The  examination  could  not  •  have  been 

carried  further,  or  rendered  more  complete  than  it  had 
already  been  made  by  the  deputation.  It  might  be  confirmed ; 
it  might  be  checked  in  some  minor  particulars;  it  might  be 
extended ;  but  as  to  that  which  was  the  essence  of  the  inquiry, 
namely,  the  3delds,  it  was  altogether  nugatory.  But  let  us  sup- 
pose that  in  part  of  that  interval,  from  the  25th  of  September  to 
the  25th  of  October,  during  which  P.  Taylor  was  at  Comgreaves, 
he  examined  the  books,  unless  you  can  satisfy  me  that  the  stock 
papers  were  there  at  that  time  (and  nobody  pretends  that  they 
were),  to  what  would  that  examination  have  led  ?  How  would 
he  have  ascertained  what  the  jrields  were  ?  How  would  he  pos- 
sibly have  ascertained  that  on  which  the  question,  I  contend, 
from  the  beginning  to  the  end,  depends  ?  Then,  after  he  began 
to  superintend  the  works,  what  was  his  situation  ?  My  noble 
and  learned  friend  has  read  a  great  deal  of  the  correspondence. 
The  effect  of  it  is  this,  that  Edwards  was  the  person  who  super- 
intended the  accounts  and  ihe  details,  that  P.  Taylor  was  engaged 
in  all  the  active  occupations  of  the  concern,  planning  new  works, 
superintending  the  execution,  reducing  disobedient  workmen  to 
order,  seeing  the  customers  personally,  carryii^  on  an  extensive 
correspondence,  superintending  not  only  these  works,  but  also 
works  in  Wales ;  and  he  tells  you  that  he  was  so  sunk  under  this 
accumulated  emplojrment,  that  he  had  no  time  for  any  details. 
Then  he  being  so  occupied,  you  assume  that  he  must  have  known 
exactly  what  the  state  of  tiie  works  was.  When  that  letter  from 
Mr.  Small  came  to  him,  what  was  his  observation ?  It  was  this: 
^^  Wait  till  the  quarterly  accounts  are  in,  and  then  we  shall  see 

what  state  and  position  we  are  in."  He  disputed  the 
*431    accuracy  of  some  of  those  *  items  that  had  been  stated 

in  the  letter  by  Mr.  Small.     The  account  was  to  be  made 

out  either  by  Harrison  or  by  Eklwards,  and  not  by  himself.    .The 

account  did  come  in ;  it  represented  the  profits  of  the  quarter  as 

being  between  70002.  and  80002. ;  it  passed  through  the  hands  ol^ 
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P.  Taylor.  Did  it  pass  through  his  hands  in  order  that  he  might 
investigate  its  accuracy  ?  No,  but  that  he  might  authenticate 
and  identify  it.  It  was  sent  up  to  the  directors,  and  they,  acting 
on  the  faith  of  the  accuracy  of  that  account,  drew  up  the  report, 
which  represented  an  annual  profit  of  80,0002.  They  thought 
that  was  not  so  bad ;  they  were  satisfied ;  but  that  account  was 
pnt  into  the  hands  of  the  accountant,  Mr.  Smith,  and  he  soon 
detected  its  inaccuracy.  I  stated  in  the  judgment  below,  that  on 
that  investigation  the  accountant  reduced  the  7000Z.  to  1800Z.  (a) 
In  that  respect  I  was  inaccurate ;  he  reduced  it  to  25002.  As 
soon  as  the  directors  discovered  this,  a  second  deputation  was 
sent  down*  for  the  purpose  of  examination  and  inquiry.  It  is 
impossible  to  look  through  the  correspondence  and  the  papers, 
and  not  observe  that  though  the  directors  found  that  the  profits 
were  not  such  as  they  expected,  they  did  not  know  to  what  cause 
their  dis^pointment  was  to  be  ascribed.  But  when  they  found 
this  accoimt  so  inaccurately  stated,  Morris,  Logan^,  and  Robert 
Small  went  down,  for  the  purpose  of  a  thorough  investigation. 
What  was  the  result  of  that  investigation  ?  That  they  and  P. 
Taylor  found,  as  appears  in  one  of  those  letters,  part  of  which 
was  read  by  my  noble  and  learned  friend,  that  they  had  been 
grossly  imposed  on  by  Mr.  Attwood ;  and  then  it  was  that  this 
proceeding  was  instituted. 

•  Now,  my  Lords,  is  there  here  any  thing  amounting  to  a  *  482 
waiver,  or  to  an  adoption  ?  If  you  once  establish  a  case  of 
fraud,  in  order  to  get  rid  of  the  case  of  fraud  by  any  thing  like 
adoption,  that  adoption  must  be  with  an  entire  and  full  knowledge 
of  all  the  facts.  ^  Is  it  pretended  that  was  the  case  here  ?  With 
respect  to  the  yields,  it  took  the  accountants  two  months  to  come 
to  a  conclusion  from  the  books.  Could  the  directors,  on  bare  sus- 
picion, on  failure  of  one,  two,  three,  or  four  items,  venture  to 
institute  proceedings  against  Mr.  Attwood  ?  Nothing  but  full 
possession  of  all  the  facts  of  ihe  case  could  have  enabled  them  to 
do  it.  Therefore  I  do  not  see  how  it  can  be  shown  that,  after 
obtaining  a  full  knowledge  of  the  facts,  there  was  any  adoption  of 
this  transaction,  either  by  the  directors  themselves,  or  by  the 
directors  through  the  medium  of  P.  Taylor. 

Bat  then  it  is  said  that  the  record  remains  in  a  singular  form. 
I  do  not  understand  why  that  is  said.     The  charge  is  made  by  the 

.  (a)  Yonnge,  505.  » 

*  See  De  Montmorency  v.  Dererear,  7  CI.  &  Fin.  188,  and  note  (1). 
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directors  against  Mr.  Attwood^  P.  Taylor,  James,  and  Edwards. 
The  allegations  and  the  proofs  as  against  P.  Taylor  have  entirely 
failed.  My  noble  and  learned  friend  on  the  woolsack  says  that 
the  judgment  in  that  respect  is  correct.  My  Lords,  the  judgment 
in  that  respect  would  not  be  correct,  if  P.  Taylor  had  been  ap- 
prised of  the  frauds  which  were  committed,  and  had  not  com- 
municated them  to  his  principals.  Therefore  the  moment  you 
say  the  judgment  as  to  P.  Taylor  is  correct,  it  amounts  to  this, 
that  P.  Taylor  was  not  cognizant  of  the  fraud.  K  he  was  not 
cognizant  of  the  fraud,  he  is  entitled  to  have  the  bill  dismissed 
as  against  him.  Then  it  is  said,  the  momei^t  the  bill  is  dismissed 
as  against  P.  Taylor,  he  must  be  considered  precisely  in 

*  483    the  situation  as  if  he  was  a  plaintiff.    *  Granted.     But 

suppose  he  had  been  a  plaintiff,  and  it  had  been  proved 
that  he  knew  of  the  fraud,  would  that  have  been  any  objection  to 
the  decree  ?  None  whatever.  It  does  not  appear  to  me,  there- 
fore, that  there  is  any  thing  in  the  shape  of  the  record  that  is  at  all 
intricate  or  entangled. 

But  another  objection  is  made,  namely,  that  James  and  Edwards 
are  made  codefendants.  I  am  not  responsible  for  that.  I  found 
them  on  the  record  ;  it  was  my  duty  to  deal  with  the  record  as  I 
found  it.  I  could  hot  allow  their  evidence  to  be  read,  if  I  was  of 
opinion  that  a  case  was  made  against  them.  In  making  them 
parties  to  the  record,  former  precedents  were  adopted.  I  do  not 
mean  to  ^ay  they  were  good  precedents.  I  mean  to  say  distinctly 
that  if  an  issue  had  been  directed  and  the  parties  had  been  de- 
sirous of  an  issue,  I  should  have  directed  those  defendants  to  be 
examined  ;  but  I  was  not  so  situated,  as  that  was  not  the  course 
'  taken,  and  nobody  wished  for  an  issue.  I  had  no  course  to  take 
but  that  which  I  did  pursue,  which  was  to  consider  them  as  parties 
to  the  cause,  to  inquire  whether  a  case  was  made  out  against  them, 
and  being  satisfied  a  case  was  made  out  against  them,  to  exclude 
their  evidence.  I  had  no  alternative.  My  Lords,  it  is  said 
that  this  practice  is  copied  from  the  proceedings  of  our  criminal 
Courts.  Unfortunately  it  does  happen  in  our  criminal  Courts, 
that  two  or  more  persons  are  indicted  for  a  conspiracy,  and 
if  there  is  evidence  against  them  all,  no  one  of  them  can  be  a 
witness  for  the  others  ;  whereas,  if  they  were  indicted  separately, 
on  different  indictments,  he  might ;  and  yet  the  criminal  Court 
tolerates  those  joint  indictments,  which  are  attended  with  this 
effect.  A.  bill  in  equity  in  this  respect  is  the  same  as  an  in- 
dictment for  conspiracy.  It  charges  conspiracy,  and  the  same 
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•consequences  follow,  so  that  it  has  been  the  practice  *484 
both  of  Courts  of  Law  and  of  Equity,  I  disapprove  of  it  in 
both.  I  have  known  instances  of  gross  injustice  in  Courts  of  Law 
committed  by  means  of  it ;  but  what  opportunity  had  I  of  exclud- 
ing the  practice  in  this  case,  unless  the  parties  desired  an  issue,  and 
no  person  suggested  that  they  did ;  on  the  contrary,  the  whole 
scope  of  the  proceedings  show  that  they  did  not.  Why  should 
they  entangle  me  in  an  inquiry  day  after  day  (the  argument  con- 
tinued for  twenty-one  days),  if  the  parties  had  desired  an  issue  ? 
In  one  day  enough  might  have  been  made  out  for  an  issue,  but 
tbey  go  on  day  after  day  into  most  minute  details,  request  me  to 
draw  a  conclusion,  and  then  they  turn  round  and  say  there  ought 
to  have  been  an  issue,  and  these  defendants  ought  to-  have  been 
examined.  But  mark  how  extraordinary  is  the  argument  Ihat 
they  ought  to  have  been  examined.  Why  they  were,  in  point  of 
fact,  examined  ;  interrogatories  were  administered  to  them  with 
respect  to  almost  all  the  material  parts  of  the  case,  and  not  one 
interrogatory  is  put  upon  that  particular  subject.  Then  it  is  said 
tbey  ought  to  have  been  examined.  Suppose  they  had,  would 
those  questions  have  been  put  ?  Why  were  they  not  put  in  the 
actual  state  of  the  cause  ? 

My  Lords,  something  has  been  said  by  my  noble  and  learned 
friend  on  the  woolsack  with  respect  to  the  conduct  of  the  direc- 
tors of  the  British  Iron  Company.  I  frankly  say  I  do  not  approve 
of  all  their  conduct ;  I  think  in  many  respects  they  acted  with 
mdelicacy ;  I  think  in  one  of  those  letters  to  which  my  noble  and 
learned  friend  has  referred,  they  state  that  they  shall  avail  them- 
selves of  all  the  power  that  the  law  gives  them,  in  order  to  post- 
pone the  payment  of  a  large  sum  of  money,  not  with 
reference  to  these  *  frauds,  but  merely  because  it  Ls  incon-  *  435 
venient.  I  think  the  indictment  for  perjury  and  other 
parts  of  the  conduct  of  the  directors  are  open  to  censure  ;  but, 
giving  the  utmost  latitude  of  observation  to  every  part  of  the  case 
in  this  respect,  I  ask  does  it  amount  to  a  bar  against  relief  if  a 
fraud  had  been  committed  extending  to  so  many  thousand  pounds  ? 
Does  that  indelicacy  of  conduct  on  the  part  of  the  directors  entitle 
ns  to  say  that  they  shall  not  come  into  a  Court  of  justice  for  the 
purpose  of  setting  aside  a  contract  founded  on  such  fraud  ?  I  am 
always  assuming  that  the  evidence  proves  that  fraud  has  been 
committed.  Then  I  say  there  is  nothing  in  the  conduct  of  the 
directors  to  preclude  them  from  coming  into  a  Court  of  justice 
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for  the  purpose  of  demanding  redress  for  themselves  and  those 
whom  they  represent.  • 

Now,  my  Lords,  I  have  gone  through  this  case,  as  I  said  in  the 
outset,  for  the  purpose  of  justifying  myself  to  your  Lordships, 
and  vindicating  myself  in  my  own  opinion,  for  entertaining  hesi- 
tation and  doubt  as  to  the  opinions  that  have  been  formed  by 
my  noble  and  learned  friends.  Perhaps  I  have  expressed  myself 
with  rather  too  much  anxiety  ;  but  I  state  sincerely,  that  what  I 
have  submitted,  I  submit  with  the  utmost  deference  and  respect 
to  your  Lordships,  and  my  noble  and  learned  friends.  I  do  not 
wish  that  my  opinion  should  weigh  against  theirs ;  I  defer  to  the 
opinion  they  have  formed  on  this  subject.  They  have  considered 
and  investigated  the  case  with  great  acuteness,  great  industry, 
and'  great  earnestness ;  and  as  it  was  my  lot  to  pronounce  the 
judgment  in  this  case,  against  which  the  appeal  has  proceeded,  I 
confess  this  circumstance  increases  my  doubt  and  my  hesitation. 
What  I  have  said  I  have  said  in  discharge  of  my  duty. 

♦  436    Your  Lordships  will  dispose  of  the  case  as  you  ♦  think  fit; 

you  have  heard  it  very  much  in  detail,  and  I  am  sure,  what- 
ever the  decision  is,  the  parties  on  the  one  side  and  the  other, 
considering  the  manner  in  which  it  has  been  investigated,  and  the 
time  that  has  been  bestowed  on  it,  both  here  and  elsewhere,  must 
be  satisfied  that,  as  far  as  our  efforts  and  exertions  could  extend, 
we  have  endeavored  to  do  justice  between  thenu 

Lord  Brougham.  —  My  Lords,  I  am  sure  that  whatever  differ- 
ence there  may  be  among  your  Lordships,  and  with  whatever 
doubt  and  hesitation  yoii  may  come  to  the  ultimate  decision  of 
this  important  case,  there  can  be  but  one  opinion  respecting  the 
able  and  luminous  judgment  which  has  just  been  pronounced  by 
my  noble  and  learned  friend.  My  Lords,  considering  that  two 
of  your  Lordships  have  pronounced  your  opinions  against  the 
judgment  in  the  Court  below,  —  that  judgment  come  to  after  a 
year's  deliberation,  after  a  hearing  of  twenty-one  dajrs,  —  that 
judgment  now,  after  a  second  hearing  in  this  House,  first  of  six- 
teen days,  and  afterwards  of  thirty  days,  adhered  to  by  my  noble 
and  learned  friend,  whose  foimer  opinion  does  not  appear  to  me 
to  have  been  shaken,  either  by  the  subsequent  arguments  or  by 
the  subsequent  consideration  which  he  has  been  able  to  give 
the  whole  case,  —  it  would  very  ill  become  me,  considering  these 
circumstances,  to  say  that  I  approach  without  great  distrust  of 
myself,  and  very  great  diffidence  indeed,  to  the  consideration 
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of  this  question.  The  hour  of  the  day  also  at  which  we  have 
now  arrived  interposes  an  insuperable  obstacle  in  the  way  of  my 
dischaigmg  what  I  now  deem  to  be  my  duty,  of  delivering  my 
opinion  upon  this  question  at  some  length.  I  therefore 
suggest  to  your  Lordships  to  adjourn^  as  some  of  *  us  are  *  4S7 
summoned  to  the  judicial  committee  of  the  Privy  Council, 
on  a  case  of  very  great  importance,  now  waiting  foi'  us.  I  really 
do  feel  also>  in  consequence  of  the  very  powerful  statement  of 
my  noble  and  learned  friend,  who  has  just  sat  down,  —  which  I 
will  9ot  say  has  shaken  my  opinion,  but  has  certainly  somewhat 
unsetlSed  my  opinion  on  this  subject,  —  I  should  wish  to  have  a 
little  more  time  for  considering  it ;  and  should,  therefore,  with  your 
Lordships'  permission,  move  now  that  the  further  consideration 
of  this  case  be  postponed  till  Monday;  for  postponing  it  till 
to-morrow  would  not  have  the  effect  which  I  wish,  of  enabling 
me  to  look  more  at  large  into  the  case.  I  have  requested  the 
learned  counsel  to  furnish  me  with  the  short-hand  writer's  notes 
of  Mr.  Serjeant  Wilde's  reply,  and  of  the  arguments  made  last 
year  by  Mr.  Knight  Bruce  (a)  and  Mr.  Wigram  on  the  other  side« 
I  have  a  full  note  of  Mr.  Knight  Bruee^e  able  argument  the  first 
year ;  but  in  the  second  year  he  may  have  altered  the  shape  in 
which  he  presented  the  case  to  your  Lordships  in  the  first. 
The  further  consideration  of  the  case  was  adjourned  to  Monday. 

Mazch  26. 

LoBD  Brougham.  —  My  Lords,  I  approach  the  consideration  of 
this  case  with  very  great  anxiety,  from  the  peculiar  circumstances 
in  which  it  comes  for  judgment  before  your  Lordships.  It  is 
without  any  example,  within  the  experience  of  the  oldest  man  in 
the  profession,  in  point  of  length,  and,  I  should  say,  of  com- 
plexity of  detail  of  the  mass  of  matter  with  which  it  *  stands  *  438 
mcumbered ;  and  it  is  hardly  exceeded  by  any  cause  of 
which  there  is  any  report  in  respect  of  the  importance  of  the 
stake  at  issue.  But  it  is  the  length  of  the  case,  and  the  mass  of 
matter  in  which  it  is  involved,  that  principally  give  rise  to  the 
anxiety  which  I  feel.  It  has  lasted  now  for  about  seventy  days 
in  hearing  in  the  Court  below  and  in  this  House,  forty-six  of 
which  have  been  at  your  Lordships'  bar.  The  printed  papers 
exceed  2600  folio  pages.    The  notes  of  the  arguments  in  this 

(a)  Mr.  Knight  had  taken  the  addition  of  Bruce  to  hiB  name  unce  that 
time. 
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Houae  alone,  with  which  I  have  been  furnished,  occupy  abont 
10,000  brief  pages ;  and  instead  of  diminishing  in  prolixity,  and 
lightening  in  weight  of  materials  as  the  cause  proceeded  through 
its  successive  stages,  —  when  it  might  have  been  expected  that, 
as  matters  came  to  be  better  apprehended  on  the  one  side  and  the 
other,  —  as  parties  came  nearer  to  an  understanding  of  what  the 
real  matters  in  issue  were,  -7- as  the  mists,  which  always  exist  at 
the  outset  of  a  case,  were  by  mutual  communication  and  further 
discussion  cleared  away,  —  as  points  that  were  immaterial,  though 
at  first  supposed  to  be  otherwise,  came  to  be  dropped  out  of  the 
cause,  and  as  thus  the  points  really  in  dispute  between  the  par- 
ties came  to  be  diminished  and  the  ground  of  real  conflict  to  be 
narrowed,  —  it  might  have  been  expected  that  in  each  successive 
stage,  for  these  reasons,  the  prolixity  should  have  been  less,  and 
the  mass  of  matter  that  incumbered  the  questions  in  issue  become 
lighter ;  on  the  contrary,  at  each  successive  step,  greater  elab- 
orateness has  been  shown,  the  zeal  of  parties  on  either  side 
contending  has  augmented;  the  prolixity  of  statement  and  of 
argument  has  been  enlarged,  and  the  mass  of  materials  under 
which  we  may  be  said  almost  to  be  exhausted,  if  not  confounded, 

has  been  augmented,  so  that  had  the  cause  gone  off  by  any 
*  439    great  misfortune  *  from  the  absence  of  those  who  heard  it 

last  session  to  another  and  a  fourth  stage,  it  is  difficult  even 
for  the  imagination  to  scan  the  bounds  which  would  have  been  the 
limits  of  this  extraordinary  cause.  I  think,  my  Lords,  it  is  not 
improper  for  me  to  express  my  opinion  upon  this  subject,  rather 
by  way  of  complaint  than  of  commendation,  for  undoubtedly  the 
consequence  of  this  has  been  that  we  are  overloaded  with  matter 
that  is  not  material  in  the  cause,  —  I  will  not  say  that  it  has 
taken  the  place  of  any  thing  material,  for  I  do  not  think  the  wit 
of  man  can  fancy  any  thing  to  have  been  excluded,  whether  it 
bore  upon  the  cause,  or  was  any  thing  that  could  be  said  even 
apparently  to  have  that  view ;  but,  at  all  events,  we  have  to  wade 
through,  and  we  are  incumbered  with,  and  pressed  down  by,  a 
load  of  matter,  which  makes  it  exceedingly  difficult  to  be  always 
certain  that  we  are  not  making,  for  a  moment,  some  slip  upon 
some  of  these  details. 

My  Lords,  if  these  matters  respecting  the  cause  itself  are  cal- 
culated to  oppress  me  with  anxiety,  there  is  another  accidental 
circumstance  personal  to  myself  which  increases  that  weight  very 
materially.  I  had  the  advantage  of  attending  the  arguments  here 
for  sixteen  days  in  the  session  of  1835.  I  was  prevented  by  ill 
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health  from  attending  during  the  session  of  1886.  I  attended 
last  Thursday  when  the  case  stood  for  judgment,  and  I  heard  the 
argument  of  my  noble  and  learned  friends,  who  had  the  benefit, 
both  of  them,  of  hearing  the  arguments  in  one  of  the  sessions, 
and  one  of  them  (Lord  Devon)  of  hearing  it  in  both  sessions.  I 
then  heard  the  most  able  argument  that  I  almost  ever  heard  of 
mj  noble  and  learned  friend  who  decided  the  cause  in  the  Court 
below,  who  also  had  the  benefit  of  attending  the  arguments 
here  both  *  in  1885  and  in  1886 ;  and,  as  I  stated  to  your  *  440 
Lordships  when  the  impression  of  that  able  argument  was 
fresh  in  my  mind,  I  never  heard  any  thing  more  able,  or  more 
calculated,  if  one  had  formed  an  opinion  before  adverse  to  that 
judgment,  to  obstruct  and  to  embarrass  one  in  announcing  it  to 
your  Lordships. 

However,  my  Lords,  if  I  feel  difficulties  and  embarrassments 
from  these  causes,  there  are  one  or  two  circumstances  of  an  op-, 
opsite  nature  which  comfort  and  bear  me  up  under  that  pressure. 
In  the  first  place,  I  have  gone  through  the  whole  of  the  case, ' 
both  the  note  which  assists  my  recollection  of  what  I  heard  of 
the  argument,  and  the  printed  papers  as  far  as  I  have  been  able, 
—  I  believe  there  is  no  part  of  them  of  the  least  importance  that 
I  have  not  read.  I  have  also  had  the  written  notes  of  the  argu- 
ments laid  before  me,  which  I  have- carefully  read ;  and  though  I 
felt  some  anxiety  at  first,  yet  ultimately  throwing  aside  what 
appears  to  me  to  be  the  crust  and  shell  merely,  I  do  think  I  have 
succeeded  in  coming  to  a  real  view  of  the  merits  of  the  case, 
perfectly  satisfactory  to  my  own  mind,  and  so  clear  upon  every 
part  of  the  case  (with  one  exception,  to  which  I  shall  afterwards 
advert),  that  I  feel  no  doubt  or  difficulty.  And  this  relieves  me 
from  that  load  of  anxiety  which  the  case  is  so  well  calculated  to 
place  me  under  ;  because  if  the  result  of  my  examination  had 
been  not  to  bring  me  to  so  satisfactory  a  conclusion,  but  to  leave 
me  in  any  considerable  doubt  about  it,  I  should  at  once,  upon  the 
ground  of  not  having  heard  the  whole  of  the  argument,  have 
withdrawn  from  the  position  in  which  I  now  present  myself. 

The  next  circumstance  from  which  I  derive  comfort  is,  that 
there  is,  at  all  events,  one  matter  upon  which,  —  whether 
we  look  to  the  course  that  has  been  *  taken  at  the  bar  on  *  441 
both  sides,  or  to  the  course  that  has  been  pursued  in  this 
House,  as  well  as  in  the  Court  below,  or  to  the  frame  of  the 
judgment  as  it  has  been  stated  in  argument,  and  defended  by  my 
noble  and  learned  friend,  or  to  the  merits  and  to  the  course  of 
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the  whole  litigation,  —  I  entertain  no  doubt  whatever,  nor  do  I 
think  that  any  reasonable  doubt  can  be  entertained ;  and  that  is 
upon  the  question  whether  or  not  any  issue  should  be  directed, 
and  thereby  any  renewal  should  take  place  of  this  all  but  inter- 
minable litigation.  I  should  have  felt  the  greatest  anxiety  and 
pain  if  I  had  thought  that  a  litigation^  now  protracted  to  the 
length  to  which  J  have  already  adverted,  and  having  at  last 
reached  its  present  stage,  was  not  now  to  be  terminated,  but  was 
to  go  into  another  course,  by  sending  an  inquiry  into  matter  of 
fact  before  a  jury  ;  I  consider  that  to  be  wholly  out  of  the  ques* 
tion,  and  I  will  never  be  one  to  advise  your  Lordships  so  to  deal 
with  it,  as  at  this  stage  to  shift  it  into  the  trial  of  an  issue. 

In  the  firet  place,  an  issue  was  never  suggested  by  either  side 
in  the  Court  below,  as  I  understand.  In  the  next  place,  my 
noble  friend,  who  paid  so  much  attention  to  it  below,  had  no 
.doubt  whatever  then,  any  more  than  he  has  now,  that  an  issue 
was  out  of  the  question.  In  the  third  place,  from  all  that  has 
taken  place  at  the  bar  here,  I  am  equally  clear  that  an  issue  is 
not  what  either  of  the  parties  have  pressed  for ;  and  if  either  of 
the  parties,  finding  which  way  the  decision  is  likely  to  go  here, 
should  alter  the  course  hitherto  taken  by  both,  and  should,  as  I 
have  not  seldom  seen  in  similar  circumstances,  say,  ^^  Oh,  yes,  we 
will  have  an  issue,"  that  would  not  alter  my  opinion,  because 
that  would  be  in  the  very  last  stage,  and  in  the  agony  of 

*  442    the  parties,  having  recourse  to  *  some  straw  to  catch  at, 

which  they  never  thought  of  when  they  considered  that 
they  were  in  more  favourable  circumstances.  But  lastly,  and 
chiefly,  I  do  not  think  the  case,  from  the  nature  of  the  question, 
is  well  adapted  to  a  trial  by  jury,  and  I  will  mention  two  circimi- 
stances  which  appear  to  me  to  render  it  ill  adapted  for  that  mode 
of  litigation. 

First  of  all,  though  no  person  has  more  respect  than  I  have 
for  the  institution  of  trial  by  jury,  and  no  person  is  better  aware 
than  I  am,  from  long  experience,  how  well  adapted  that  mode  of 
investigation  is  in  certain  cases,  —  such  as  where  there  are  dam* 
ages  to  be  assessed,  or  conflicting  testimonies  to  be  sifted,  and 
where  it  is  very  material  to  see  the  witnesses  and  to  mark  their 
demeanour  under  examination,  and  where  various  minds  brought 
together  to  discuss  the  weight  of  the  same  testimony,  are  pretty 
sure  to  arrive  at  an  accurate  conclusion,  either  as  to  the  value  of 
the  testimony,  or  as  to  the  amount  to  be  awarded  upon  that  tes- 
timony,— yet  it  is  not  to  be  denied  that  there  is  a  great  riak 
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attending  such  trials,  more  especially  when  a  veiy  great  litigation 
having  taken  place  beforehand,  the  weak  points  are  well  known 
to  each  party,  both  of  his  own  case  and  of  his  adversary's,  and 
great  scope  and  facility  is  afforded  for  preparing  the  testimony 
which  is  to  be  presented  to  the  jury.  The  party  preparing  the 
testimony  comes  before  the  jury  with  great  advantage  in  such 
cases ;  he  may  have  been  weeks  or  months  in  making  his  prep- 
aradous,  and  his  adversary,  who  has  to  meet  him,  may  be 
taken  by  surprise,  without  one  moment's  preparation  to  meet 
that  prepared  testimony.  But  also  it  is  to  be  observed,  that  a 
single  expression,  a  showy  case  made  out  upon  a  single  loose 
phrase,  such  as  ^^  Go  into  the  room  and  tell  them  that  I 
have  got  a  man  here  to  bid,"  it  being  *  untrue  that  he  *  448 
has  any  man  to  bid,* — I  am  giving  this  as  a  specimen, — 
or  such  a  phrase  as  ^^a  set  of  old  fools  in  the  next  room," 
used  by  one  party  to  the  other,  — a  thing  of  that  sort,  as  we  all 
know,  coming  before  a  jury,  has  always  much  greater  force  than 
its  real  value  entitles  it  to,  ixL  finally  disposing  of  the  whole  mat- 
ter. It  is  a  fault  incident  to  the  nature  of  the  investigation,  in 
a  limited  time,  under  the  heat  and  pressure  of  the  moment,  upon 
the  evidence  of  the  witnesses  and  the  counsel's  comments,*^ it 
is  a  defect  to  which  the  trial  by  jury  is  inevitably  subject. 

But,  my  Lords,  the  principal  reason  why  I  think  an  issue  to  be 
entirely  out  of  the  question  here  is,  the  vast  variety  of  issues  of 
fact  that  you  would  have  to  present  before  the  jury, — as  we  all 
thought  in  1835,  when  this  suggestion  was  thrown  out,  and  we 
had  so  far  a  temptation  to  listen  to  it,  as  it  would  have  been 
relieving  us  from  a  great  load  of  matter  at  the  outset  of  a  very 
long  inquiry — nevertheless  we  rejected  it,  upon  the  supposition 
that  no  patience  of  a  jury  or  of  a  Court  could  have  availed  to 
conduct  such  an  investigation,  and  that  there  would  hardly  be  a 
possibility  of  fcaming  issues  so  as  to  have  all  those  facts  which 
were  deemed  by  both  sides  to  be  material,  put  into  that  shape  to 
be  disposed  of  by  a  jury, — I  therefore  dismiss  from  my  mind 
altogether  that  first  proposition,  whether  or  not  this  case  should 
go  to  a  further  investigation  by  a  trial  by  jury. 

My  Lords,  I  now  come  to  another,  and  the  last  of  those  favour- 
able circumstances  to  which  I  adverted  as  affording  me  great 
satisfaction.  I  come  now  to  advert  to  the  principles  of  law  which 
are  involved  in  the  case,  and  upon  which  the  decision  must  pro- 
ceed ;  and  it  is  very  satisfactory  to  think  that  upon  those 
there  is  no  controversy  on  either  side.  I  shall  state  *  them  *  444 
VOL.  Yi.  21  [  321  ] 


*  444  CASES  IN  THE  HOUSE  OF  LORDS. 

in  the  manner  in  which  they  strike  me.  If  two  parties  enter 
into  a  contract,  and  if  one  of  them,  for  the  purpose  of  induc- 
ing the  other  to  contract  with  him,  shall  state  that  which  is  not 
true  in  point  of  fact,  which  he  knew  at  the  time  that  he  stated  it 
not  to  be  true,  and  if  upon  that  statement  of  what  is  not  true, 
and  what  is  kn(fwn  by  the  party  making  it  to  be  false,  the  con- 
if »  rt  for  the  *^*^^  ^  entered  into  by  the  other  party,  then  gen- 
KSbOT  to  a)1Sri2t  ^^^^7  spcakiug,  and  unless  there  is  more  than  that 
Sat  ^whJch*  ta'^ot  ^^  *^®  os^e^  there  will  be  at  law  an  action  open  to 
£l)WB*^h«  umrue*  ^^®  V^^J  entering  into  such  contracts,  an  action  of 
^t'the  o?her'*^  damages  grounded  upon  the  deceit,  and  there  will 
Sntnw"  he^ma*  ^®  *  relief  in  equity  to  the  same  party  to  escape 
danuJoBfor'thede^  from  the  coutract  which  he  has  so  been  inveigled 
reiievJd**in™*^uit*  ^"^  making  by  the  false  representation  of  the  other 
i^8u^^  m^SS)  contracting  party.  In  one  case  it  is  not  necessary 
that  all  those  three  circumstances  should  concur  in 
order  to  ground  an  action  for  damages  at  law,  or  a  claim  for 
relief  in  a  Court  of  Equity ;  I  mean  in  the  case  of  warranty  given, 
in  whidh  the  party  undertakes  that  it  shall  in  point  of  fact  be  so, 
and  in  which  case,  therefore,  no  question  can  be  raised  upon  the 
scienter^  upon  the  fraud  or  wilful  misrepresentation.  In  this  case 
that  is  clearly  out  of  the  question,  therefore  all  those  three  cir- 
cumstances must  combine :  first,  that  the  representation  was  con- 
trary to  the  fact ;  secondly,  that  the  party  making  it  knew  it  to 
be  contrary  to  the  fact ;  and  thirdly,  and  chiefly,  in  my  view  of 
the  case,  that  it  should  be  this  false  representation  which  gaye 
rise  to  the  contracting  of  the  other  party.^  *'  Dolus  dans  locum 
contractui''  is  the  language  of  the  civil  law,  not  doliu  malusgen- 
erally ;  not  the  mere  fraudulent  conduct  of  the  party  trying  to  over- 
reach his  adversary;  not  mere  misconduct  and  falsehood 
*445  throughout,  unless  dedit  locum  contractui;  because  *then 
comes  in  the  equitable  principle  of  the  civil  law,  which 
forms  a  part  of  all  other  systems  of  jurisprudence,  whether  founded 
upon  it  or  not,  being  grounded  on  the  highest  consideration  of 
natural  equity,  "  ex  dolo  non  oritur  contractus." 

My  Lords,  the  cases  which  have  been  referred  to,  and  which 
are  perfectly  clear  upon  this  point,  may  be  shortly  recalled  to  the 
recollection  of  your  Lordships,  for  the  purpose  of  clearly  showing 
that  the  materiality  as  well  as  the  falsehood  of  the  statement,  and 
the  knowledge  of  the  party  making  it  that  it  was  untrue,  must 
concur  in  order  to  give  relief  in  equity,  and  to  give  an  action  for 

>  See  ante,  233,  notes  (1)  and  (2). 
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damages  at  law,  the  two  remedies  being  coextensive  and  acting 
in  exactly  the  same  circumstances.^  The  first  case  that  is  men- 
tioned in  suits  of  this  sort,  is  that  of  Ly9ney  v.  Selhy  (a),  a  case 
for  affirming  the  rent  of  houses  sold  by  defendant  to  plaiintifF,  to 
be  more  than  it  was,  in  which  Lord  Chief  Justice  Holt  held  that 
if  one  buys  upon  a  representation  of  so  much  rent,  and  relies 
npon  it,  and  will  inquire  no  farther,  if  the  representation  be  false, 
an  action  will  lie ;  but,  if  the  vendor  will*  inquire  further,  that  is, 
if  not  relying  upon  the  representation  of  rent  made,  he  says,  ^^  I 
do  not  rely  upon  the  representation,  but  I  will  satisfy  myself  by 
my  own  inquiry,"  then  Lord  Holt  seems  to  have  been  of  opinion 
that  the  action  would  not  lie.  Then  there  is  the  case  of  Dohell  v. 
Stevens^  (6)  before  Lord  Tenterden.  It  was  a  question  on  the 
purchase  of  an  alehouse,  arising  out  of  a  misrepresentation  of  the 
receipts  of  the  house, — a  very  common  case, — and  Lord  Tenter- 
den, in  directing  the  jury,  said  that  he  relied  on  the  purchase 
of  the  alehouse  having  been  made  on  the  faith  of  the  repre- 
sentation. *  Now  suppose,  instead  of  its  having  been  made  *  446 
on  the  faith  of  the  representation,  the  party  had  said,  ^^  I 
draw  so  much  beer  in  a  month."  "  But,"  says  the  other,  "  I  will 
not  be  satisfied  with  your  telling  me  that ;  you  will  have  no  objec- 
tion to  verify  and  corroborate  your  statement  of  the  draught,  by 
giving  me  access  to  your  beer  books,  or  to  your  brewer's  account." 
"Oh,  with  all  the  pleasure  in  the  world,"  says  the  vendor  of  the 
beerhouse ;  **come,  or  send  any  person  you  choose."  And  sup- 
pose the  person  had  either  gone  and  satisfied  himself  or  sent  his 
clerk,  which  clerk  had  made  a  report  to  him  and  said,  I  have 
looked  through  the  books,  and  I  am  perfectly  satisfied ;  or  if  the 
party,  not  satisfied  with  the  clerk's  report,  had  gone  himself  and 
looked  at  the  beer  books,  and  said,  "  I  see  it  is  all  right ; "  would 
he  then  be  allowed  six  months  after  that  to  come  and  say,  ^^I 
will  be  off  the  bargain,  because  I  find  there  is  a  less  draught  of 
beer  than  I  expected  ? "  Or  could  he  have  come  with  any  suc- 
cess into  Lord  Chief  Justice  Tenterden's  Court  and  asked  for 
damages  on  the  ground  of  misrepresentation,  because  instead  of 
three  butts  there  were  only  two  butts  of  beer  drawn  ?  "  No," 
my  Lord  Chief  Justice  would  have  said :  **  how  can  I  say  that 
the  purchase  was  made  upon  the  faith  of  that  representation, 
when  I  know  that  the  purchase  was  made  upon  your  own  exami- 
nation of  the  books,  and  your  clerk's  report,  which  report  of  your 

(a)  Ld.  Raym.  1118.  {b)  3  B.  &  C.  623. 

>  See  ante,  233,  notes  (1)  and  (2). 
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clerk  was  confinned  by  your  own  ocular  inspection/'    If  your 
Lordships  look  at  the  case  of  JEkins  v.  Tresham  (a),  your  Lord- 
ships will  find  the  pleadings  there  set  out,  and  that  the  defend* 
ant  made  such  a  representation,  to  which  representation 

*  447    the  plaintiff  ''  adhibens  fidem,  donne  k  lui  *  6002. ; "  so  that 

adhiben%  fidem  appears  to  have  been  an  old  rule,— a  pecu- 
liar expression,  to  which  representation  the  party  in  question 
lending  faith,  did,  as  Lord  Tentebden  says  in  Dobell  v.  Stevetu^ 
upon  the  faith  of  that  representation,  pay  this  5002.  In  Edwards 
V.  M'Leay^  (V)  a  case  in  equity,  those  cases  which  I  have  men- 
tioned being  at  law.  Lord  Eldon  holds  that  the  false  representa- 
tion must  be  a  falsehood,  which  the  other  party  had  no  means  of 
knowing.  It  must  be  a  falsehood  which  is  not  common  to  both 
parties  to  inquire  into  and  ascertain,  a  falsehood  which  is  not 
open  to  the  eyes  of  either  the  one  or  the  other  party,  but  which 
is  within  the  knowledge  of  one  party,  not  within  the  knowledge 
of  the  other,  and  consequently  to  one  party  telling  the  other, 
who  has  no  other  means  of  satisfying  himself  excepting  listening 
to  what  is  told  him  by  the  party  alone  knowing  it,  he  odhibenM 
fidem  entered  upon  the  contract,  in  which  case  equity  will  relieve 
him  against  it,  because  he  had  no  other  means  of  knowing,  and 
he  trusted  to  that  representation  alone,  not  to  his  own  inquiry, 
and  consequently  it  must  be  that  which  dedit  loeum  eantractuL 

Now,  my  Lords,  what  inference  do  I  draw  from  these  cases  ? 
It  is  this,  that  general  fraudulent  conduct  signifies  nothing ;  that 
general  dishonesty  of  purpose  signifies  nothing;  that  attempts 
to  overreach  go  for  nothing;  that  an  intention  and  design  to 
deceive  may  go  for  nothing,  unless  aU  this  dishonesty  of  purpose, 
all  this  fraud,  all  this  intention  and  design,  can  be  connected 
with  the  particular  transaction,  and  not  only  connected  with  the 
particular  transaction,  but  must  be  made  to  be  the  very  ground 

upon  which  this  transaction  took  place,  and  must  have 

*  448    given  rise  to  *  this  contract.    If  a  mere  general  intention 

to  overreach  were  enough,  I  hardly  know  a  contract,  even 
between  persons  of  very  strict  morality,  that  could  stand;  we 
generally  find  the  case  to  be  that  there  has  been  an  attempt  of 
the  one  party  to  overreach  the  other,  and  of  the  other  to  over^ 
reach  the  first ;  but  that  does  not  make  void  the  contract.  It 
must  be  shown  that  the  attempt  was  made,  and  made  with  suc- 

(a)  1  Lev.  102 ;  8.  c.  Sid.  146,  nom.  Leakins  v.  ClisaeL 
(6)  2  Swanst.  287. 
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cess,  cum  fruetu.  The  party  must  not  only  have  been  minded 
to  overreach,  but  he  must  actually  have  overreached.  He  must 
not  only  have  given  instructions  to  the  agent  to  deceive,  but  the 
agent  must,  in  fulfilment  of  his  directions,  have  made  a  repre- 
sentation ;  and,  moreover,  the  representation  so  made  must  have 
had  the  effect  of  deceiving  the  purchaser ;  and  moreover,  the 
purchaser  must  have  trusted  to  that  representation,  and  not  to 
his  own  acumen,  not  to  his  own  perspicacity,  not  to  inquiries  of 
his  own.  I  will  not  say  that  the  two  might  not  be  mixed  up 
together,  the  false  representation  of  the  seller  and  the  inquiries 
of  the  buyer,  in  such  a  way  as  even  then  to  give  a  right  to  relief. 
I  do  not  find  that  there  is  any  thing  in  this  cause  that  makes  it 
necessary  to  deal  with  that  argument. 

My  Lords,  having  stated  these  principles,  I  now  come  to  call 
pur  LfOrdships'  attention  *to  the  facts  of  the  case  in  their  appli- 
cation to  these  principles.  But  before  I  come  to  that,  there  is 
one  thing  I  wish  to  observe,  in  case  of  any  misunderstanding  of 
an  observation  of  my  noble  and  learned  friend,  with  respect  to 
what  I  considered  to  be  a  misstatement  of  the  principle  respect- 
ing agency  between  the  parties,  (a)  I  have  no  doubt  that  if  an 
agent  of  a  party,  say  of  Mr.  Attwood  in  this  case,  with- 
out his  knowledge,  made  a  *  wilfully  false  representation  *  449 
to  the  British  Iron  Company,  upon  which  representation 
they  acted,  **  adhibentea  fidem^^^  and  on  that  confidence  had  formed 
a  contract : — I  have  no  hesitation  whatever  in  saying  that  against 
that  contract  equity  would  relieve  just  as  much  as  if  there  was 
the  icienter  of  the  principal  proved ;  because  it  is  not  a  question 
of  criminal  responsibility  which  is  here  raised  by  the  facts.  The 
agent  could  not  commit  the  principal  to  any  criminal  purpose,  if 
the  principal  did  not  know  it,  and  had  not  either  given  him  an 
authority  or  adopted  his  act  when  he  did  know  it.  But  as  to  the 
civil  effect  of  vitiating  the  contract  miade  upon  that  false  repre- 
sentation, I  have  no  doubt  whatever  that  it  would  vacate  it  just 
as  much  with  the  ignorance  of  the  principal,  as  if  he  were  charged 
with  knowing  it,  and  as  if  the  agent  had  been  an  agent  for  this 
purpose.^ 

My  Lords,  the  British  Iron  Company,  then  represented  by 
three  of  the  directors,  on  the  6th  of  June,  1825,  made  an  offer, 
or  an  acceptance  of  an  offer,  the  property  having  been  tendered 
to  them  for  600,0002. ;  they  made  their  acceptance  of  that  offer, 

(a)  Vide  ante,  pp.  841,  847,  348. 
*  See  ante^  414,  note  (1). 
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and  after  stating  the  dates  of  the  payment  of  the  different  instal- 
ments, they  made  this  most  material  proposal,  moving,  as  your 
Lordships  see,  from  them,  not  from  Mr.  Attwood:  "This  pro- 
posal is  made  by  us  under  a  complete  understanding  that  you 
will  afford  Mr.  P.  Taylor  every  faciUty  to  ascertain  the  corrrect- 
ness  of  the  representations  that  have  been  made  to  him  respect- 
ing this  property,"  &c,  (^vide  supra^  p.  289).  Now,  what  says 
Lord  Holt  ?  In  effect,  "  if  he  will  go  to  inquire  for  himself."  (a) 
What  says  Mr.  Justice  Powys  ?     "  If  it  was  a  thing  of 

♦  450    which  he  might  have  satisfied  *  himself."  (J)     What  says 

Lord  Tentebden?  "Having  been  made  on  the  faith  of 
the  representation,  and  of  that  alone."  ((?)  What  says  Lord 
Eldon,  in  Edwards  v.  M'Leay^  affiiming  Sir  William  Grant's 
judgment?  "It  must  be  a  falsehood  of  which  the  other  party 
had  no  means  of  knowing."  (d)  And*  so  the  British  Iron  Com- 
pany said  to  Mr.  Attwood,  "  You  have  made  us  a  proposal ;  you 
have  given  a  statement ;  we  entertain  the  fullest  confidence  that 
that  statement  will  be  borne  out  by  the  inquiry ;  we  accept  the 
offer  you  make,  and  we  bind  ourselves  to  the  bargain  as  pur- 
chasers, on  the  condition  that  you  will  enable  us  ourselves  to 
ascertain  the  truth  of  the  statement  you  have  already  made  to  us.*' 
My  Lords,  this  introduces  a  very  material  part  of  the  case  to 
our  immediate  consideration.  Who  is  P.  Taylor?  First,  an 
expert  mine  agent,  well  known  in  dealings  in  mines ;  secondly, 
the  founder  of  the  British  Iron  Company ;  thirdly,  one  who  did 
not  rest  contented  with  having  originated  the  company,  but  con- 
tinued to  take  an  active  interest  in  it,  having  shares  to  the  num- 
ber of  300,  his  own  property,  worth  30,000Z.  at  prime  cost; 
fourthly,  the  superintending  manager  of  the  company's  concerns 
generally;  but,  fifthly  and  lastly,  and  most  materially,  their 
agent  in  respect  of  the  Comgreaves,  Dudley  Wood,  and  Nether- 
ton  concerns,  because  he  had  been  appointed  their  agent,  at  a 
salary  of  2000?.  a  year,  with  an  allowance  of  600?.  a  year  for  his 
expenses.  Anybody  more  mixed  up  with  the  company,  more 
identified  with  it,  having  more  interest  in  its  welfare,  who  ought 
to  be  more  anxious  for  all  that  concerned  it ;  anybody  more  one 

and  the  same  with  the  party  than  P.  Taylor  was  with  the 

*  451    British  Iron  Company,  in  the  circumstances  I  *  have  just 

mentioned,  I  cannot  conceive.    It  is  possible  that  he  may 
have  altered  his  relative  position ;  it  is  possible  to  conceive  that 
(a)  Ld.  Raym.  1120.  (h)  Ld.  Raym.  1121. 

(c)  3  B.  &  C.  625.  (d)  2  Swanst.  289. 
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P.  Taylor,  having  been  originally  the  company,  becamjB  after- 
wards John  Attwood.  He  may  have  deserted  that  which  was 
his  own  foundation,  may  have  abandoned  that  in  which  he  had 
80  large  a  stake,  may  have  preferred  other  connections  new  to 
him,  and  other  interests  to  the  interests  of  the  company.  That 
is  all  very  possible,  but  hitherto  he  is  the  company,  and  it  rests 
upon  those,  who  would  sever  him  from  the  company  and  connect 
him  with  the  opposite  party,  to  make  out  that  proof  as  clear  as 
daylight,  otherwise  all  the  presumptions  arising  from  all  the  cir- 
cumstances are  distinctly  against  them :  but  in  the  present  state, 
I  say  he  is  one  with  the  British  Iron  Company. 

My  Lords,  P.  Taylor  had  repaired  to  Mr.  Attwood's  previous 
to  the  6th  of  June,  when  the  letter  I  have  just  read  was  written, 
and  had  had  several  conversations  with  him ;  the  result  and  the 
substance  of  which  were  reduced  to  writing  by  P.  Taylor,  and 
form  what  is  called  the  P.  T.  No.  1  Paper ;  that  famous  paper  of 
which  we  have  heaid  so  much  in  this  cause,  but  of  which  it  is 
sufficient  for  me  now  to  say  that  it  contained,  or  purported  to  con- 
tain, the  substance  of  Attwood's  representations  of  the  state  of 
the  property,  its  capacity  of  making  iron,  and  the  costs,  in  differ- 
ent particulars,  at  which  iron  could  be  made,  so  as  to  enable  the 
directors  to  asceiiain  the  money  value  of  that  which  they  were 
al)out  to  purchase.  It  is  not  immaterial  to  mention,  I  think  it 
appears  somewhere,  that  Mr.  Attwood  throughout  the  beginning 
of  these  proceedings  always  expressed  his  intention  to  deal  only 
with  the  three  persons,  R.  Small,  J.  Taylor,  and  W.  H.  Shears. 
Now  Mr.  Attwood  having  received  this  offer,  though 
*  his  answer  to  it  is  not  in  the  cause,  nor  does  it  appear  *  452 
that  he  made  any  answer,  it  is  quite  certain  that  at  a  meet- 
ing that  was  held  with  the  parties  afterwards,  he  at  once  acceded 
to  it,  that  nothing  could  be  more  complete  and  ample  than  the 
manner  in  which  he  fell  in  with  that  last  and  material  part  of  the 
condition,  which  they  imposed,  of  the  fullest  access  being  given 
to  enable  them  to  make  all  inquiries,  with  a  view  of  satisfying 
themselves  whether  or  not  he  had  represented  the  facts  to  them 
as  they  really  stood.  The  question  then  was,  whether  he  repre- 
sented those  facts  accurately  ;  and  for  the  purpose  of  verifying  his 
statements,  the  fullest  access  was  to  be  allowed  by  him  to  them, 
or  to  their  agents,  whom  they  might  think  fit  to  send  for  the  pur- 
pose of  aiding  them  in  this  inquiry  ;  and  it  was  not  confined  to 
the  verifying  of  the  statements,  but  they  were  to  have  full  access, 
and  to  make  any  investigation  that  they  thought  fit. 
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My  Lords,  that  Mr.  Attwood  performed  this  part  of  his  nnder- 
taking  most  amply,  I  think  there  can  be  no  doabt.  Without 
going  into  the  particulars  by  reading  the  evidence,  but  by  general 
reference,  I  will  remind  your  Lordships  as  to  how  this  was  acted 
upon  by  the  company,  and  we  shall  then  see  how  far,  trusting  to 
his  representations,  adhibentes  fidem  to  his  representations  in  the 
P.  T.  paper,  upon  which  they  agreed  to  contract,  how  far  they 
acted,  or  how  far  they  took  the  inquiry  into  their  own  hands,  he 
giving  them  access  and  affording  them  all  facilities.  In  the  first 
place,  P.  Taylor  goes  down  and  remains  on  the  property  from  the 
27th  of  September  to  the  9th  of  November,  with  the  exception 
of  a  few  days,  during  which  he  was  absent ;  and  you  will  pres- 
ently see  how  that  time  was  by  him  spent.  But,  first,  we  may 
take  the.  general  result  of  that  from  what  Mr.  Brunton 

*  453    *  says,  an  engineer  employed  by  the  company,  and  wholly 

unconnected  with  Mr.  Attwood.  In  answer  to  the  187Ui 
interrogatory,  he  says  that  when  some  talk  was  made  after  the 
dinner  at  Comgreaves,  of  some  other  investigation,  ^^  P.  Taylor 
said  that  he  considered  Mr.  Attwood  was  treated  unhandsomely, 
as  he  had  thrown  open  his  books,  and  from  them  given  the  most 
satisfactory  corroboration  to  all  he  had  stated  before,  and  he  ought 
not  to  be  called  on  to  answer  other  questions  which  were  not  in- 
cluded in  those  previously  agreed  to  as  the  basis  of  the  contract." 
But  we  are  not  left  to  guess,  from  these  general  assertions,  at  the 
result,  that  this  was  the  case,  because  the  evidence  is  most  ample 
of  the  fullest  investigation  having  been  permitted  by  Mr.  Att- 
wood, and  of  the  company  having,  by  their  agents,  in  point  of 
&ct,  carried  on  an  investigation,  because  you  have  the  evidence 
of  R.  Edwards,  in  answer  to  the  98d,  94th,  96th,  97th,  and  110th 
interrogatories,  of  the  access  having  been  free,  and  of  their  having 
entered  the  door  thus  thrown  wide  open  to  them  by  Mr.  Attwood, 
and  availed  themselves  of  those  facilities :  he  says  that  P.  Taylor 
had  access  to  all  the  books  in  the  counting-house  at  Comgreaves, 
at  Dudley  Wood,  and  at  Netherton  ;  that  he  was  there  each  day, 
and  that  he  was  sometimes  there  for  hours  ;  that  he  went  through 
the  whole  iron  and  steel  ledger,  that  he  went  through  the  reckon- 
ing-book. 

[The  Earl  op  Dbvon.  —  Edwards^s  evidence  was  shut  out.] 

It  was  read  de  bene  esse^  only  to  be  ultimately  shut  out,'  if  the 
Coiurt  should  be  of  opinion  that  he  was  a  conspirator.    Then  he 
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says,  that  no  book  was  kept  back  ;  he  identifies  fourteen  of  the 

books,  and  describes  what  each  is  ;  he  shows  eighty*five  accounts 

numbered,  he  describes  them,  he  says  they  were  all  open  to 

P.  Taylor ;  and  then  he  states  *  a  number  of  particulars    *  464 

with  respect  to  P.  Taylor,  as  well  as  to  Mr.  Harrison,  who 

also  examined  the  books.     A  question  was  raised  whether  the 

iron-stone  had  been  purchased,  and  it  was  then  shown  that  it 

was,  and  they  saw  the  iron-stone  come  in  boats  and  carts,  and  P. 

Taylor  had  a  conversation  with  t^e  people  about  the  quality, 

which  clearly  shows  that  he  knew  it  was  purchased,  for  he 

wondered  Mr.  Attwood  should  purchase   iron-stone  of  such  a 

quality ;  clearly  showing  that  he  knew  that  it  was  bought.     But 

my  opinion  does  not  rest  at  all  upon  the  evidence  of  Edwards ; 

I  care  not  if  his  evidence  were  struck  out  of  the  cause,  for  I  am 

going  to  show  your  Lordships,  by  the  evidence  of  Brunton,  of  P. 

Taylor,  of  Foster,  and  by  the  acts  of  the  directors  themselves, 

that  they  did  make  the  inquiries,  that  there  was  no  complaint  of 

any  obstruction  thrown  in  their  way,  that  no  obstacle  whatever 

was  interposed  to  those  inquiries  being  made  as  fully,  as  siftingly, 

and  as  stringently  as  it  was  possible  for  men  to  conduct  inquiries. 

It  has  been  observed,  that  Mr.  Attwood  desired  the  negotiation 

between  him  and  the  company,  for  the  purchase,  to  be  kept  secret. 

It  was  a  very  natural  wish  on  his  part,  and  gives  rise  to  no  sus-* 

picion  whatever  of  itself  respecting  his  conduct  or  his  motives, 

because,  when  a  great  concern  of  that  sort  is  about  to  be  sold,  it 

is  not  a  pleasant  thing  for  the  person  who  has  it  to  sell  to  have  it 

blown  that  he  is  hawking  it  about,  as  it  were,  to  see  whether  he 

can  get  a  purchaser,  and  that,  one  person  having  been  in  treaty 

with  him,  that  negotiation  for  any  reason  not  explained  had  gone 

off,  and  if  he  was  minded  to  sell  it,  that  would  injure  its  value  in 

tbe  market.     Accordingly,  my  noble  and  learned  friend  (Lord 

I^tvdhukst)  did  not  impute  any  blame  to  Mr.  Attwood, 

nor  did  he,  *  upon  that  ground,  rest  any  part  of  his  sus*-    *  466 

picion  of  Mr.  Attwood's  motives  or  proceedings.     But  he 

said,  inasmuch  as  it  was  to  be  kept  secret,  while  the  secrecy 

lasted  it  threw  the  company  more  into  his  hands  than  they 

otherwise  might  have  been,  by  making  it  impossible  for  them  to 

cany  on  inquiries  independently  of  him;   it  made  them  rely, 

therefore,  the  more  upon  his  representation  ;  and,  to  a  certain 

degree,  I  admit  the  force  of  this  observation,  but  it  is  limited,  of 

conrse,  to  the  time  during  which  the  injunction  of  secrecy  lasted. 

Bat  it  appears  that  the  secrecy  was  at  an  end  in  August.    There 
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is  a  letter  among  the  papers,  in  which  it  is  said,  "  The  secret  is 
out ;  the  Iron  Company  have  bought  Attwood's  mines."  That 
being  in  August,  there  is  no  longer  any  secrecy ;  but  in  Septem- 
ber and  October,  all  inference  to  be  drawn  from  the  secrecy 
bearing  upon  any  part^  of  the  cause  is  necessarily  at  an  end, 
because  whatever  diflSculties  might  have  been  thix)wn  in  the  way 
by  any  injunction  and  promise  of  secrecy,  must  needs  have  been 
at  an  end  when  the  inquiries,  in  point  of  fact,  were  taking  place. 
AU  the  importance  of  secrecy.is  the  effect  it  might  have  in  tend- 
ing to  prevent  the  company  from  making  inquiry,  which  by  the 
supposition  they  were  no  longer  prevented  from  doing. 

My  Lords,  P.  Taylor  goes  down  and  makes  those  inquiries, 
and  remains  there  till  the  latter  end  of  October.  If  previous  to 
this  period  there  had  been  no  circumstances  to  excite  the  atten- 
tion of  the  company,  nothing  to  awaken  their  minds  to  any  sus- 
picious circumstances  that  might  surround  the  case,  at  all  events, 
towards  the  latter  end  of  October  such  circumstances  existed. 
In  July,  when  the  bargain  was  made,  all  matters  were  prosper- 
ous :   shares  were  no  sooner  declared  to  be  purchasable 

*  456    than  they  bore  a  premium,  ♦  without  any  very  strict  regard 

to  their  value,  without  any  very  accurate  ascei"tainment  of 
whether  there  was  a  substance  or  a  shadow  to  which  the  shares 
related.  That  was  the  state  of  things  in  July,  and  it  was  con- 
tinued in  August,  and  in  the  beginning  of  September.  But 
about  that  time  the  Bank  of  England  thought  fit  to  contract  its 
issues.  All  property  was  depreciated  by  the  contraction  of  the 
currency.  Towards  the  middle  of  October  the  difficulties  were 
increased ;  shares  were  at  a  discount,  that  had  before  borne  a  pre- 
mium ;  hundreds  and  thousands  of  persons,  who  had  been  share- 
holders at  first,  were  no  longer  to  be  found  anywhere,  or  holding 
any  thing,  or  having  any  existence,  any  more  than  the  company 
of  which  they  professed  to  be  shareholders.  Nobody  would  paj 
any  instalments.  Down  came  the  shares;  every  thing  looked 
gloomy,  and  the  gloom  had  very  much  increased  by  the  2oth  of 
October,  the  next  date  to  which  it  is  material  to  caJl  your  Lord- 
ships' attention. 

My  Lords,  something  that  appeared  afterwards  in  February, 
March,  April,  and  above  all  in  May,  1826,  makes  me  suspect  that 
as  early  as  October,  1825,  persons  connected  with  the  British 
Iron  Company  began  to  think  that  they  had  not  got  so  good  a 
bargain  as  they  had  hoped,  and  feeling  that  difficulties  were  com- 
ing upon  them  in  common  with  all  other  commercial  men,  par^ 
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ticularly  with  all  speculative  companies,  especially  with  all  share 
traders,  but  emphatically  with  all  holders  of  mining  shares,  the 
most  gambling  of  all  shareholders,  it  is  no  want  of  charity,  but  a 
regard  to  facts  and  a  recollection  of  the  facts  of  the  case,  which 
leads  me  to  conclude  that  these  gentlemen,  as  early  as  the  end 
of  October,  must  have  had  a  misgiving,  and  been  in  the 
frame  of  mind  to*  say,  "  It  ♦  would  be  as  well  if  we  were  *  467 
out  of  the  concern  of  Comgreaves/'  Well,  now  their 
attention  is  awake  :  now,  at  least,  the  P.  T.  1  paper  is  likely  to 
undergo  a  rigorous  scrutiny.  Accordingly,  a  resolution  is  passed 
bj  the  directors  that  a  deputation  shall  go  down  in  aid  of  P. 
Taylor's  examination,  and  shall  sift  the  concern  on  the  spot  by 
their  own  exertions,  and  with  the  help  of  Harrison  and  Brunton, 
as  well  as  P.  Taylor.  Accordingly,  thither  they  go,  and  there 
they  remain,  and  on  the  spot  they  carry  on  their  investigations, 
and  in  the  house  not  only  with  Mr.  Attwood,  but  with  his  books, 
the  books  in  one  room  and  the  deputies  in  the  other ;  Mr.  Att- 
wood offering  them  access  to  the  books,  and  they  looking  at  them 
if  they  pleased.  Not  content  with  their  own  examination  of  the 
books,  Messrs.  Small,  Donaldson,  and  Leathley,  the  three  that 
went  down,  sent  back  P.  Taylor's  report,  and  desire  that  he 
should  re-examine  certain  matters,  (a)  Their  attention  being  so 
much  more  alive  now  than  formerly,  they  are  no  longer  quite 
satisfied  with  the  P.  T.  paper,  or  with  the  D.  papers,' but  they 
recommit  the  matter,  as  it  were,  to  P.  Taylor ;  they  send  back 
these  papers,  and  desire  that  they  may  be  re-examined,  and  they 
accompany  them  with  a  set  of  minute  queries  as  to  sums  and 
quantities.  Now,  those  queries  and  the  recommitment  to  P. 
Taylor,  clearly  show  that  they  had  gone  into  the  inquiry  in  a 
business-like  way ;  that  they  had  brought  out  the  result  of  their 
mquiry  after  making  it,  and  that  they  themselves  had  compared 
tlie  P.  T.  statement  with  the  D.  papers ;  that  their  attention, 
therefore,  was  all  alive  to  the  'subject ;  I  will  not  say,  with  the 
desire  of  shaking  themselves  out  of  the  bargain,  but  at  all 
•  events  in  order  to  make  it  quite  clear  that  they  were  *  468 
bound  fast,  and  with  the  intention  of  being  loose  if  they 
found  they  were  not  fast.     There  can  be  no  doubt  about  that. 

My  Lords,  I  come  then  to  these  conclusions :  first,  that  they, 
having  refused  to  make  the  contract  upon  the  statement  of  Mr. 
Attwood  and  the  P.  T.  paper  embodying  that  statement,  required 

(a)  Vide  supra,  p.  258. 
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by  their  letter  of  the  6th  of  June,  1825,  as  a  condition  precedent 
to  their  entering  into  the  contract,  that  full  opportunity  should 
be  given  to  them  and  their  agents  to  verify  that  statement; 
secondly,  that  those  agents  did  go  down  for  the  purpose  of 
verifying  that  statement,  and  were  there  for  weeks  examining 
the  books  and  making  extracts  therefrom;  —  the  fact  of  their 
being  there,  if  they  were  the  agents  of  the  company  (throwing 
Edwards's  evidence  out  of  the  case  entirely),  would  clearly  show 
that  they  had  access  to  make  inquiry ;  if  they  did  not  inquire, 
their  laches  must  bind  those  who  sent  them,  and  estop  them  from 
saying  they  had  not  made  that  inquiry ;  —  and,  thirdly,  that  not 
satisfied  with  sending  and  having  their  agents  on  the  spot  for  so 
long  a  time,  they  themselves  go  down  to  see  with  their  own  eyes. 
Though  they  had  as  sharp  eyes  as  could  be  in  the  head  of  man  in 
P.  Taylor  and  Brunton,  and  Harrison,  and  afterwards  Foster, 
they  still  think  that  the  eye  of  the  master  is  better  than  the  eye 
of  the  man,  and  they  go  to  satisfy  themselves,  and  remain  there 
two  or  three  days.  My  Lords,  in  addition  to  these  three  conclu- 
sions of  fact,  every  one  of  which  bears  most  materially  upon  the 
principle  as  I  have  deduced  it  from  the  cases,  upon  which  this 
cause  turns,  I  have  to  add  a  fourth,  which  is  perhaps  the  most  ma- 
terial of  all :  what  was  the  result  of  all  these  inquiries  ?     Now 

we  come  to  the  result  of  the  inquiry.  P.  Taylor  says,  in 
•  469    •  his  letter  of  the  12th  of  October,  after  he  had  been  there 

from  the  27th  of  September,  ^^  I  have  no  reason  whatever 
for  any  change  of  opinion  respecting  the  value  and  desirableness 
of  this  property  to  the  British  Iron  Company.  The  facts  which 
have  recently  come  under  my  observation  bear  out  the  represen* 
tations  made  by  Mr.  Attwood,'*  &c.  (a)  "  The  sum  to  be  paid 
for  the  Corngreaves  property  is  a  large  one,  but  I  believe  I  should 
have  no  difficulty  in  showing  you,  that  a  higher  rate  of  price  has 
been  and  is  now  paying  for  smaller  works  having  the  command 
of  minerals."  "  For  the  ultimate  interests  of  our  company  I  am 
inclined  to  say  nothing  better  could  be  desired  by  us.  The  pres- 
ent is  the  minimum  price  at  which  the  great  bulk  of  works  can 
go  on  here.  Many  furnaces  are  already  out  of  blast,  and  many 
more  must  follow,  and  it  is  your  fault  if  ever  they  again  make  a 
pig."  That  is  to  say,  he  expects  an  entire  monopoly  of  pig-iron, 
and  to  keep  out  of  blast  those  who  would  not  be  able  to  compete 
with  them.  This  is  not  the  last  letter  of  P.  Taylor.  He  had 
then  been  there  a  fortnight.    How  is  it  after  he  had  been  there 

(a)  Vide  supra  ^  p.  250. 
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five  weeks,  when  he  knows  still  more  thoroughly  all  that  is  going 
on?  He  then  says,  ** Since  you  left  me  I  have  been  constantly 
engaged  in  examining  Mr.  Attwood's  books  and  comparing  the 
statements,  which  he  has  exhibited,  with  them,  (a)  He  does  not 
say  that  he  had  the  least  difficulty  in  seeing  the  books,  and  it 
is  not  pretended  that  he  had.  Then  he*  says,  "  I  may  observe, 
generally,  that  although  it  would  not  be  safe  or  prudent  to 
estimate  profits  upon  the  close  calculations  which  Mr.  Att- 
wood  has  recently  exhibited  to  confirm-  the  statements 
*  which  he  made  at  the  time  of  his  agreement  for  the  *460 
sale  of  his  property,  still  that  these  appear  to  me  unques-. 
tionably  to  prove  that  the  data  which  he  gave  us  at  the  time  of 
the  contract  were  more  favourable  to  the  buyer  than  the  seller. 
It  appears  to  me  that  he  overstated  at  the  time  of  the  contract  the 
cost  of  coal  and  iron-stone,  BXid  the  quantity  of  coal,  iron-stone, 
and  limestone  required  at  his  works  to  make  a  ton  of  iron." 

Now,  my  Lords,  let  us  just  observe ;  the  company  sent  down 
Mr.  Taylor  to  verify  the  statement  of  Mr.  Attwood:  —  I  will 
suppose  that  Mr.  Attwood  had  written  the  P.  T.  paper  with  his 
own  hand,  which  he  did  not :  he  remains  there  five  weeks,  and 
then  he  sends  to  the  persons  who  sent  him  his  report  of  the 
result,  and  what  is  that  result?  That  the  statement  of  Mr. 
Attwood  is  not  borne  out  by  the  books  ?  No  such  thing,  but 
that  it  is  more  than  borne  out,  for  Mr.  Attwood  had  stated  certain 
quantities  as  being  required  to  make  a  ton  of  pig-iron,  more  than 
what  was  proved  by  the  books  to  suffice ;  tiiis  is  most  material ; 
it  shows  bona  fides^  not  catching  or  deception.  The  P.  T.  paper, 
or  Mr.  Attwood's  statement,  said  that  to  make  a  ton  of  pig-iron, 
required  3  tons  2  cwt.  2  qrs.  of  iron-stone ;  8  tons  6  cwt.  2  qrs. 
18  lbs.  of  coals,  and  18  cwt.  of  limestone.  The  books  show  nine 
years  of  James  and  Matthias  Attwood,  and  six  years  and  three 
quarters  in  another  account  of  Mr.  Attwood's  own  experience, 
namely,  two  years  and  a  quarter  at  one  amount,  and  four  years 
and  a  half  at  another  amount,  the  two  years  and  a  quarter  being 
8  tons  12  cwt. ;  and  the  four  years  and  a  half  being  8  tons  18 
cwt.  The  average  of  the  whole  of  those  six  years  and 
three  quarters  of  Mr.  Attwood's  time  is  precisely  *  3  tons  *  461 
18  cwt.  That  is  the  quantity  of  iron-stone:  I  am  not 
furnished  with  the  particulars  of  the  coal  or  the  lime  required 
during  Mr.  Attwood's  own  six  years  and  three  quarters,  but  I 
have  got  the  iionHstone,  and  that  is  the  material  part,  for  the 

(a)  Vide  supra,  p.  259. 
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question  is  as  to  the  value,  and  that  value  depends  upon  the 
excellence  of  the  thing  which  Mr.  Attwood  is  selling  at  the  time. 
If  a  man  is  selling  a  commodity  to  another,  and  makes  a  repre- 
sentation of  the  value  of  that  commodity,  it  is  one  thing  if  he 
overstates  it.  But  if  he  is  selling  a  commodity,  and  *also  telling 
the  purchaser,  "  you  will  find  it  worth  so  much,  not  because  it 
is  of  so  good  a  yield,  not  because  the  commodity  being  an  ore  is 
rich,  full  of  metal  in  proportion  to  the  dross,  but  also  because 
the  costs  of  manufacturing  it  into  something  else  than  the  ore 
are  so  and  so,  and  no  more  ; "  that  is  a  very  different  representa- 
tion, a^d  it  is  to  be  dealt  with,  in  my  apprehension,  by  very  dif- 
ferent canons  from  the  representation  which  he  makes  of  the 
simple  value  of  the  thing  itself.'  The  one  is  a  value  known 
chiefly  to  the  seller,  unless  in  so  far  as  he  opens  the  sources  of 
his  information  to  the  buyer.  .  But  I  am  now  putting  that  out 
of  view.  The  other  is  not  value,  but  expense  and  cost.  If  I 
represent  the  horse  which  I  am  selling  to  be  an  extraordinary 
sure-footed  animal,  with  easy  paces  and  swift,  that  is  the  value 
of  the  animal  respecting  which  I  am  making  the  representation. 
But  if,  instead  of  that,  I  say  he  is  an  excellent  horse,  and  you 
find  that  he  will  not  cost  you  above  so  much,  because  hay  costs 
so  much,  oats  so  much,  and  straw  so  much,  that  is  quite  a  differ- 
ent representation,  because  that  is  a  matter  of  expenditure,  which 
is  as  much  patent  to  the  purchaser  of  the  horse  as  to  the  seller  of 

the  horse.  So  the  representation  made  in  the  P.  T.  paper 
*  462    is  of  two  *  descriptions :  first,  it  is  a  representation  of  the 

value  of  the  ore,  the  measure  of  which  is,  how  much  is 
required  to  make  a  certain  quantity  of  pig-iron.  The  leas  that 
is  required,  the  more  valuable  the  ore  is.  But  the  part  which 
relates  to  the  coal  and  iron-stone  is  a  different  thing,  because 
upon  the  coal  the  expenses  of  the  manufacture  very  much  de- 
pend ;  it  is  like  the  expense  of  the  hay  and  corn  for  the  horse. 
The  price  of  coal  is  as  much  known  to  the  purchaser  as  to  the 
seller.  But  though  I  have  not  the  information  from  details  in 
the  papers  of  the  amount  of  coal,  and  the  amount  of  limestone 
for  six  years  and  three  quarters,  I  have,  what  is  much  more 
material,  the  representation  of  the  value  of  the  iron-stone.  The 
amount  during  those  six  years  and  three  quarters  of  Mr.  Att- 
wood's  own  incumbency,  so  to  speak,  was  upon  thp  average  3 
tons  13  cwt.  During  James  and  Matthias  Attwood's  time,  that 
amount  was  2  tons  16  cwt.  only.  What  is  the  representation  of 
Mr.  Attwood ;  does  he  say,  as  he  had  a  right  to  do,  2  tons  16 
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cwt.  is  the  ambunt  of  iron-stone  required  to  make  one  ton  of 
pig-iron?    No;  but  he  says,  8  tons  2  cwt.  2  qrs. 

Here,  then,  is  a  representation  different  from  the  fact,  against 
Mr.  Attwood's  own  interest,  and  in  favour  of  the  buyers ;  there- 
fore, P.  Taylor  might  well  say,  as  he  does  in  his  letter  of  the 
30th  of  October,  that  "Mr.  Attwood  appeared  to  have  over- 
stated at  the  time  of  the  contract,  the  cost  of  coal  and  iron-stone, 
and  the  quantity  of  coal,  iron-stone,  and  limestone  required  at 
his  works  to  make  a  ton  of  iron."  That,  my  Lords,  is  not  only 
P.  Taylor's  report  to  his  employers,  but  it  has  been  shown  to 
your  Lordships  that  it  is  the  fact;  and  it  is  therefore  a. fact  in 
the  cause,  that  whereas  Mr.  Attwood  would  have  been  entitled 
to  represent  the  mine  as  more  valuable  than  it  was,  and 
the  quantity  *  of  coal  and  limestone  required  as  less  than  *  468 
he  represented  it,  whereas  he  would  have  been  entitled  by 
the  books  of  the  firm,  as  afterwards  stated  by  P.  Taylor,  to  have 
made  a  representation  less  favourable  to  the  buyer,  and  more 
advantageous  to  the  seller,  he  chose  to  give  the  less  favourable 
and  the  less  advantageous  of  the  two  representations. 

My  Lords,  P.  Taylor  is  not  the  only  person  who  makes  these 
inquiries.  Mr.  Brunton,  an  engineer,  who  has  never  been  mixed 
up  in  this  cause  in  any  other  way  than  as  a  witness  and  a  profes- 
sional man,  was  selected  by  the  company,  and  sent  down  to  verify 
the  statements  and  to  make  those  inquiries.  He  makes  his 
report  the  8d  of  November,  1825 ;  and  after  giving  an  answer  to 
all  that  he  has  been  asked  about,  he  says  in  a  postscript,  ^^  As 
neither  the  question  as  to  the  value  of  the  above-mentioned  prop- 
erty, nor  the  sum  paid  for  it,  were  stated  to  me,  I  did  not  con- 
sider it  within  the  range  of  the  object  of  my  mission  to  offer  my 
opinion  on  the  subject ;  but  the  question  being  now  propounded 
to  me,  I  have  no  hesitation  in  giving  it  as  my  opinion,  that  with 
a  sufficient  capital,  vigorously  and  prudently  applied,  an  ample 
return  for  the  660,000Z.  paid  for  the  property  may  be  produced ; " 
now  this  was  after  the  fall  in  the  shares. 

[Lord  Ltndhubst.  —  Mr.  Brunton  was  examined  as  to  that, 

and  he  said  that  he  wrote  that  postscript  in  consequence  of  his 

.putting  faith  in  the  representations  that  were  made  in  the  papers ; 

it  is  an  inference  drawn  from  the  papers,  not  from  his  own 

inspection;   that  is  ins  own  expression  in  his  evidence.] 

It  is  possible  it  may  be  so ;  the  deputation  did  not  rely  upon 
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P.  Taylor,  nor  upon  Mr.  Bnmton ;  the  depatation  vent  down 
and  looked  into  the  matter  with  their  own  eyes ;  they  had 

*  464    access  to  the  men  and  *  to  the  books ;  they  had  the  D. 

papers  prepared  for  them,  and  they  themselves  make  this 
report,  dated  8d  November,  1825 :  ^  Having,  in  accordance  ^th 
the  resolution  of  the  Board  of  Directors,  &c.  (vide  mipra^  p.  259}, 
we  have  come  to  the  conclusion,  &c.,  that  Mr.  Attwood  has  sub- 
stantiaUy  redeemed  the  pledge  he  had  given  of  proving  the  infor- 
mation upon  whidi  the  managing  directors  concluded  their 
contract  with  him  is  correct  and  well  founded."  On  the  same 
day,  at  a  special  meeting  of  the  directors,  Mr.  Small  in  the  chair, 
the  present  party  in  the  cause  representing  the  company,  the  direc^ 
tors  agreed  to  be  bound  by  the  result  of  the  deputation's  investiga- 
tions upon  the  q>ot,  and  all  that  they  desired  to  be  attempted 
with  Mr.  Attwood  was,  that  50,000{.  should  be  struck  off  the 
original  cost  of  600,0002.  in  respect  of  the  lease  of  the  Dudley 
Wood  not  being  obtained,  which  was  agreed  to,  and  the  price 
ultimately  stood  at  550,0002.  No  objection  was  made  by  Mr. 
Small  or  the  directors  to  the  deputation's  report ;  no  melhu  inqui- 
rendum  was  talked  of;  no  dissatisfation  was  expressed  with  P. 
Taylor's  or  Mr.  Brunton's  reports ;  no  dissatisfaction  or  doubt  or 
hesitation  was  expressed  on  the  part  of  any  of  those  directors, 
and,  therefore,  as  they  had  not  been  able  to  get  rid  of  the  con- 
tract, as  Mr.  Attwood  had  complied  with  the  conditions  they 
imposed  upon  him,  and  the  result  of  the  inquiry  by  their  agents 
and  by  themselves  was  perfectly  satisfactoiy,  they  get  him  to 
strike  off  50,0002.  They  continue  satisfied  down  to  January, 
1826.  I  have  now  before  me  a  letter  of  Mr.  Sheara  to  Mr.  Foster, 
dated  the  25th  of  January,  1826,  in  which  this  remarkable  expres- 
sion occurs :     *^  We  have  hctd  very  satisfactory  accounts  of  the 

value  of  this  property,  compared  with  the  sum  for  which  it 

*  465    was  purchased ;  we  have  had  *  very  satisfactory  accounts  of 

it  from  all  our  own  people."— By  **  all  our  own  people,"  ho 
means  all  that  had  been  employed,  Harrison,  Morrison,  Brunton,  P. 
Taylor; — ^^not  only  those  on  the  spot,  but  some  who  have  been 
sent  from  Pontypool  also ;  and  we  have  had  also  a  satisfactory 
report  from  a  gentleman  unconnected  with  the  company,  who 
was  sent  to  the  spot  to  examine  the  prox>erty  before  the  purchase 
was  completed."  [His  Lordship  next  read  and  commented  on 
Mr.  Shears's  letter  to  Foster,  dated  the  20th  of  April,  1826,  and 
Foster's  report,  mpra^  pp.  270-1.] 
Now,  my  Lords,  I  still  must  say  that,  even  afber  aU  this -^  the 
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purchase  being  agreed  to  only  upon  condition  that  the  represen- 
tation is  found  to  be  correct,  that  representation  not  being  trusted 
of  itself,  but  the  purchaser  distinctly  telling  the  seller,  "•  I  will  be 
satisfied  only  if  you  let  my  agents  examine  thoroughly;"  the 
agents  going  down,  and  for  six  weeks  examining  thoroughly; 
the  agents  making  their  reports,  and  those  reports  being  every 
one  more  favourable  than  the  preceding;  and  P.  Taylor,  the 
best  qualified  to  judge,  making  the  most  favourable  report  of  all ; 
then  the  parties,  not  satisfied  with  that,  going  down  and  satisfy- 
ing themselves  with  their  own  eyes,  and  having  twelve  papers  of 
accounts  made  out  while  they  were  making  every  inquiry  (if  they 
did  not,  it  would  be  their  own  fault)  ;  finding  no  obstruction 
thrown  in  their  way ;  then  making  their  report  that  they  were 
perfectly  satisfied ;  that  all  the  accounts  of  Mr.  Attwood  were 
well  founded,  and  that  it  was  a  good  purchase ;  advising  their 
principals  to  complete  the  purchase ;  continuing  for  months  after- 
wards satisfied,  though  every  day  and  every  hour  increased  the 
interest  which  they  had  to  get  rid  of  the  bargain  by  picking  holes 
in  the  statements  and  setting  aside  the  contract ;  and  then 
going  down  to  the  20th  of  April,  *  1826 ;  and  yet  within  four  *  466 
weeks  of  this  last  date  putting  a  bill  upon  the  file  to  set 
aside  the  contract  upon  the  ground  that  the  whole  was  a  fraud  from 
beginning  to  end ;  that  Taylor  had  been  deceived  when  he  had 
made  the  P.  T.  paper,  and  when  he  made  the  subsequent  inqui- 
ries; that  Small,  Leathley,and  Donaldson  had  been  deceived  when 
they  went  down ;  that  Brunton  had  been  deceived ;  that  all  their 
agents  had  been  deceived ;  that  the  whole  was  a  fabrication  from 
beginning  to  end,  —  I  still  add,  that  I  do  not  think  fraud  abso- 
lutely impossible;  but  still  it  will  require  that  it  should  be  as  clear 
as  noonday  in  its  circumstances  to  enable  the  party  either  to 
recover  damages  at  law  in  such  a  case  for  the  deceit,  or  to  obtain 
relief  from  tliis  conti-act  so  made,  in  equity. 

It  is  said  that  there  was  a  very  suspicious  connection  between 
P.  Taylor  and  Mr.  Attwood,  which  takes  away  not  only  the 
weight  of  his  testimony  in  the  cause  (I  mean  those  letters  and 
reports  the  result  of  his  inquiries),  but  all  character  and  credit, 
and  entitled  the  respondents  to  remove  him  from  his  position  of 
coplaintiff  with  them,  and  to  make  him  a  defendant,  as  a  con- 
spirator with  Mr.  Att\vood  in  fabricating  those  statements  for  the 
purpose  of  deceiving  the  company.  I  must  first  testify  my  entire 
agreement  with  the  doctrine  laid  down  by  my  noble  and  learned 
friend  on  the  woolsack  respecting  the  mode  of  proceeding  in  equity, 
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of  making  the  individuals  who  have  taken  the  greatest  share  in 
the  transactions  parties  in  the  suit,  which  has  the  same  eflfect  in 
equity  as  an  indictment  for  conspiracy  at  common  law,  where  the 
party  is  deprived  of  the  evidence  of  those  whose  testimony  may 
be  the  most  important  for  him,  upon  which  ground  I  have  seen 
many  a  jury  let  off  a  man  who  probably  would,  in  any  other 

*  467    circumstances,  have  *  been  convicted,  in  consequence  of 

making  him  a  party  who  ought  to  be  a  witness,  and  thereby 
depriving  the  principal  party  of  the  benefit  of  his  testimony.  I 
fully  concur  in  all  that  my  noble  and  learned  friend  has  said 
upon  that,  which  makes  it  the  less  necessary  I  should  go  into 
it,  because  he  cited  the  authority  for  it,  which,  under  my  advice, 
your  Lordships  adopted  in  the  case  of  Be  Beauvoir  v.  Rhodes,  (a) 
It  cannot  be  denied  that  Mr.  Attwood  labours  under  a  hardship 
in  not  having  the  benefit  of  P.  Taylor  as  a  witness,  but  still  more 
of  not  having  the  benefit  of  him  as  a  party  plaintiff ;  because  if 
he  had  been  a  plaintiff,  every  thing  he  said  would  have  been 
evidence  against  him,  and  against  all  the  plaintiffs;  he  would 
have  been  a  witness  against  himself,  and  so  against  his  coplain- 
tiffs ;  he  would  have  been  of  the  greatest  value,  he  having  been 
the  principal  person  engaged  in  the  business,  principal  fi-om  his 
large  share  in  the  stake,  principal  from  his  great  knowledge  of 
the  subject,  principal  from  his  being  the  superintendent  of  the 
company,  of  which  he  had  also  been  the  original  projector,  and 
principal  from  having  thi-oughout  the  whole  of  these  transactions 
borne  the  principal  share  in  the  investigations;  containing  in 
himself,  therefore,  the  character  most  important  for  the  defendant 
to  have,  that  of  a  plaintiff  being  a  witness  against  himself.  We 
are  now  to  take  him  in  another  capacity,  as  a  codefendant,  although 
the  bill,  as  against  him,  has  been  dismissed.  Now,  it  is  said,  in 
the  first  place,  that  Mr.  Attwood  gave  up  the  furniture  in  the 
house  at  Corngreaves  to  P.  Taylor,  at  a  valuation  of  4000/., 
which  was  to  be  paid  for  by  a  bill.     I  really,  in  the  qircumstances, 

•  do  not  set  great  store  by  this  transaction.     He  was  the 

*  468    natural  person  to  take  the  •  furniture.     Mr.  Attwood  was 

going  out,  and  P.  Taylor  was  coming  in.  Here  was  a  great 
concern  which  Mr.  Attwood  was  going  to  quit,  to  sell  the  concern, 
and  to  leave  the  residence.  It  was  a  convenience  to  him,  as  well 
as  to  P.  Taylor  and  the  company,  that  some  such  arrangement 
as  this  should  take  place.     The  utmost  that  can  be  said  is,  that 

(a)  Vide  post,  a  note  of  that  case. 
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he  just  smooths  an  obstacle  and  a  very  little  difficulty  in  the  way 
of  the  final  arrangement  of  this  matter ;  I  therefore  set  very  little 
value  upon  that ;  but  then  the  next  is  the  loan  of  6000Z.  My 
Lord  Ltndhubst  the  other  day  said  12,000Z.,  but  that  is  made  up 
of  all  these  sums  together ;  the  4000Z.  for  the  furniture,  6000Z. 
loan,  and  2000Z.  loan  to  Taylor  and  Martineau.  Now,  under 
what  circumstances  was  that  ?  There  was  a  call  upon  the  share- 
holders. P.  Taylor,  as  I  have  frequently  mentioned,  was  the 
owner  of  300  shares,  consequently  the  call  would  come  upon  him. 
He  said,  I  have  not  sufficient  money  to  meet  it;  for  he  was 
engaged  in  the  house  of  Taylor  and  Martineau.  Being  so  engaged, 
he  had  other  calls  upon  him  as  well  as  these.  What  is  he  reduced 
to  the  necessity  of  doing  ?  Selling  his  shares,  or  at  least  bring- 
iag  a  portion  of  them  into  the  market.  Mr.  Attwood  says,  "  No, 
do  not  do  that;  I  will  lend  you  the  money  rather  than  you 
shoidd."  But  observe  in  what  position  Mr.  Attwood  was  at  this 
time ;  he  was  a  person  who  was  interested  to  the  amount  of  550,- 
000?.,  and  any  great  injury  to  the  company  would  be  a  detriment 
to  him.  A  call  upon  shares  generally  produces  a  fall  in  the  price 
of  shares,  because  it  necessarily  brings  shares  into  the  market. 
To  add  an  additional  number  of  shares  in  the  market  coming  from 
P.  Taylor,  the  founder  of  the  company,  the  principal  manager, 
the  person  who  of  all  others  was  the  most  interested  in  the 
company's  *  prosperity,  and  in  the  raising  and  keeping  up  *  469 
the  company's  shares ;  such  a  proceeding  as  that  naturally 
struck  Mr.  Attwood  as  all  but  fatal  to  the  prosperity  of  the  com- 
pany. He  was  so  far  interested  as  this,  that  he  had  very  good 
cause  of  suspicion  at  this  time ;  for  there  had  be^n  doubts  and 
hesitations  and  inquiries,  and  attempts  to  get  rid  of  contracts, 
and  he  had  a  moral  certainty  that  if  any  great  mishap  happened 
to  the  company, — if,  by  bringing  in  200  out  of  300  of  P.  Taylor's 
shares  into  the  market,  shares  were  to  tumble  down  to  a  great 
discount,  and  the  company  were  to  be  in  a  bad  plight,  he  had 
good  reason  to  suspect  that  the  strongest  attempts  possible  would 
be  made  to  get  rid  of  this  purchase  altogether.  It  was  therefore 
a  perfectly  justifiable  thing  for  Mr.  Attwood  to  say,  ''Any  thing 
rather  than  that,  gentlemen ;  any  thing  rather  than  your  being 
insolvent,  and  not  being  able  to  pay  me ;  any  thing  rather  than 
your  even  remaining  solvent,  but  not  being  willing  to  pay  me  ;'* 
—for  the  next  worst  thing  to  having  an  insolvent  purchaser  is 
the  having  an  unwilling  or  litigious,  an  equitably  litigious  pur- 
chaser ;  a  purchaser  who,  instead  of  coming  to  his  banker's,  and 
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drawing  a  check  for  payment,  goes  into  Chancery  and  draiirs  a 
bill.     Nothing  could  be  more  likely,  therefore,  than  this  conduct 
on  the  part  of  Mr.  Attwood.     It  was  a  much  better  thing  to  lend 
P.  Taylor,  whose  solvency  he  had  not  the  slightest  reason  to  sus- 
pect, the  6000Z.,  than  either  to  make  the  company  unable  to  pay 
him  or  unwilling  to  pay  him ;  in  one  of  which  cases  he  would 
have  a  bankrupt  purchaser,  and  in  the  other  a  bill  in  equity ;  and 
therefore  I  think  that  nothing  could  be  more  easily^  accounted  for 
than  that  QQOQL  being  lent  to  Mr.  Taylor,  under  these  circum- 
stances. 
*470        *My  Lords,  we   are  yet  to  consider  the  2000Z.  loan, 
making  up  the  whole  of  the  alleged  accommodation,  with 
the  furniture,  to  12,000Z.     Now,  that  is  material  to  attend  to, 
and  I  must  say  that  I  have  scanned  it  very  minutely,  because  I 
attended  to  the  very  powerful  statement  of  my  noble  and  learned 
friend  the  other  day  with  great  care  ;  and  I  cannot  rise  from  this 
inquiry  without  feeling  that  the  transaction  stands  quite  clear  of 
all  collusion  and  all  impropriety  on  the  part  of  P.  Taylor,  or  on 
the  part  of  Mr.  Attwood.     But  we  are  now  speaking  as  to  its 
bearing  upon  the  character  of  P.  Taylor.     He  says,  in  a  letter  of 
the  12th  of  February,  to  Mr.  Martineau,  his  partner,  who  had 
been  writing  to  him  about  money,  "  Mr.  Attwood  is  expected 
here  from  Cheltenham  this  afternoon ;  I  shall  be  on  the  watch 
for  him,  and  do  all  I  can,  but  I  own  applying  to  him  is  not  quite 
what  I  approve  of;  I  fear  all  will  not  go  well  with  him  and  the 
British  Iron  Company."     This  was  in  February,  1826,  when  he 
had  very  good  ground  to  suspect  that  all  would  not  go  well. 
Then  he  says,  "  I  must  do  my  duty,  and  perhaps  make  him  my 
enemy."     Then  comes  the  letter  of  the  1.3th,  the  day  after: 
"  Mr.  Attwood  came  here  for  a  few  minutes  last  night,  on  his 
way  to  Birmingham,  where  he  expects  to  wind  up  all  his  family 
disputes  to-day.     His   mind  was  so  intent  upon  this  business, 
that  it  was  not  easy  to  get  him  to  listen  to  any  other  alftiir."    I 
read  this  for  the  purpose  of  showing  that  it  is  any  thing  rather 
than  indicative  of  a  disposition  on  the  part  of  Mr.  Attwood  to 
press  loans  upon  P.  Taylor,  to  overwhelm  him  with  civility  and 
accommodation,  to  bribe  and  buy  him,  as  it  were,  over  from  the 
company  to  himself.     This  letter  is  any  thing  rather  than  an 
indication    of    that.     '*  But,"   continues  the  letter,  "  I 

*  471    pushed  him  *  very  .hard,  and  spoke  as  plainly  and  forcibly 

to  him  as  I  could.     He  is  quite  aware  of  the  difficulties  of 
the  present  times,  and  is  disposed  to  help  us,  but  he  evidently 
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sees  fear ;  and  what  can  we  say  as  to  security  ?  "  This  is  not 
the  conduct  of  a  man  that  overreaches  another  with  loans  volun- 
teering his  assistance.  ^'  He  will  stay  with  us  some  days,  and  if 
possible  you  had  better  come  and  meet  him,  to  help  me  to  per- 
suade him  ;  and  we  must  try  and  get  something  beyond  what  is 
immediately  required.  You  must,  however^  try  and  get  some  of 
your  friends  to  help  you  ;  surely  they  can  do  it  if  you  can  prove 
to  them  all  is  right."  This  is  the  picture  of  a  man's  mind  who 
does  not  feel  that  he  has  Mr.  Attwood  to  draw  upon,  taking 
advantage  of  the  situation  in  which  he  is  with  respect  to  him 
and  the  company.  It  is  the  letter  of  a  man  in  great  difficulty 
and  anxiety,  who  hopes  that  it  may  turn  out  well,  who  will  not 
say  that  he  expects  it,  and  who  is  not  at  all  sanguine  in  his  hope, 
and  who  says,  "  Pray,  come  down  and  help  me,  and  see  what  we 
can  make  of  this  business." 

Now,  my  Lords,  comes  the  fourth  of  those  circumstances  to 
which  I  am  to  call  your  attention  as  bearing  upon  P.  Taylor,  the 
materiality  and  importance  of  which  I  do  not  deny  at  all.  Sup- 
pose I  had  not  explained  away  the  furniture,  or  the  6000Z.  loan 
arising  from  the  common  interest  of  Mr.  Attwood,  —  suppose 
there  was  nothing  to  explain  the  2000Z.  loan,  —  I  ask  when  aU 
these  transactions,  amounting  to  12,000Z.,  arose  ?  Observe,  the 
case  is  not  that  Mr.  Attwood  lends  P.  Taylor  12,000?.,  but  the 
case  is,  that  to  induce  P.  Taylor  to  do  certain  things,  to  open  his 
eyes  to  a  rich  part  of  the  ore,  to  close  them  to  a  bad  part,  not  to 
see  faults  where  they  are,  to  run  over  glibly  the  parts  of 
the  books  that  will  not  bear  examination :  *  in  order  to  *  472 
induce  him  to  do  that,  Mr.  Attwood  lends  him  12,000/. 
Now,  I  venture  to  predict,  that  some  persons,  led  away  by  my 
noble  and  learned  friend's  most  ingenious  and  powerful  state- 
ment, —  among  others  my  noble  and  learned  friend  near  me  (Lord 
Wynfobd),  who  was  not  present  at  the  hearing  of  the  cause  at 
all,  has  been  led  away  by  it ;  —  I  venture  to  predict  that  they 
believed  that  the  12,000Z.  was  lent  to  P.  Taylor  before  the  period 
when  he  examined  Corngreaves,  Dudley  Wood,  and  Netherton, 
when  he  was  there  six  weeks  to  look  at  the  books,  when  he  made 
his  report  of  the  12th  of  October,  and  his  still  ampler  report  of 
the  30th  of  October,  that  every  thing  was  confirmed  in  Mr.  Att- 
wood's  favour.  It  is  absolutely  the  reverse.  Every  one  farthing 
of  the  money  was  advanced  long  after  the  whole  period  in  ques- 
tion, long  after  he  had  made  his  report  of  the  30th  October, 
upon  which  report  the  directors  had  finally  acted  ;  it  is  in  Janu- 
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ary  and  February,  1826.  My  Lords,  I  think  that  is  sufficient  of 
itself  to  put  an  end  to  any  argument  drawn  from  these  loans  to 
P.  Taylor.  But,  in  justice  to  his  credit,  let  us  look  at  the  value 
of  his  report,  and  whether  there  is  any  thing  to  detract  from  the 
weight  of  that  report  and  that  kind  of  testimony  which  he  bears 
against  himself,  as  well  as  against  his  copartners.  The  charge 
is,  that  he  was  in  league  with  Mr.  Attwood,  that  consequently 
he  was  not  an  indifferent  witness,  but  that  he  was  Mr.  Attwood, 
and  that  this  is  only  Mr.  Attwood's  statement  which  he  made, 
and  which  he  knew  to  be  false.  The  bill  so  treats  it ;  that  is  a 
very  material  circumstance  ;  the  amended  bill  most  distinctly 
pleads  that  every  thing  that  was  known  to  Mr.  Attwood  was 
known  to  P.  Taylor.  That  of  itself  gives  rise  to  this  obser\a- 
tion  ;  P.  Taylor  is  no  longer  a  codefehdant ;  the  hill  is 

*  473    dismissed  *  as  against  him  ;  he  is  acquitted  ;  therefore  P. 

Taylor  is  the  company,  and  not  Mr.  Attwood  ;  the  bill  is 
dismissed  as  against  him.  There  is  no  objection  to  that  part  of 
the  decree  ;  there  is  no  cross  appeal  seeking  to  set  it  aside,  and 
to  have  a  decree  against  P.  Taylor  ;  he,  therefore,  is  dismissed  as 
a  defendant,  and  they  plead  that  he  knew  every  thing  that  Mr. 
Attwood  knew  ;  that  is  the  substance  of  it ;  they  allege  in  their 
bill,  as  a  ground  for  being  relieved  from  the  contract  with  Mr. 
Attwood,  that  Mr.  Attwood  fraudulently  concealed  things  from 
them,  fraudulently  misrepresented  things  to  them  ;  and  in  proof 
of  that,  they  plead  that  P.  Taylor,  one  of  themselves,  and  their 
own  agent,  knew  every  thing  Mr.  Attwood  knew,  which  Mr. 
Attwood  concealed  from  them. 

My  Lords,  I  have  thought  it  my  duty,  both  in  justice  to  the 
man  and  in  justice  to  the  case,  to  go  through  every  part  of  P. 
Taylor's  conduct,  more  especially  after  the  month  of  February, 
when  he  received  the  2000Z.,  the  last  of  the  12,000?.  accommoda- 
tion, to  see  whether  he  was  then  influenced  in  his  conduct  by  that 
kindness  of  Mr.  Attwood  to  him.  The  result  of  that  examination 
has  been  to  convince  me  that  P.  Taylor  did  not  speak  too  favour- 
ably of  himself,  when  he  said  in  his  letter  of  the  12th  of  Febru- 
ary, "  I  must  do  my  duty,  and  perhaps  make  Mr.  Attwood  my 
enemy."  I  am  prepared  to  say  that  my  opinion  is  that  he  did  do 
his  duty,  that  he  adhered  to  his  employers ;  that  he  continued  to 
be  with  them,  and  not  with  Mr.  Attwood ;  and  that  in  point  of 
fact,  all  the  effect  of  the  12,000Z.  accommodation,  after  it  took 
place,  never  made  him  swerve  by  one  hair's-breadth  from  being 
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the  creature,  I  will  call  him,  of  the  company,  and  I  dare  say  he 
made  Mr.  Attwood  his  enemy. 

*  Now,  in  proof  of  this,  I  shall  refer  your  Lordships  to  *  474 
but  one  or  two  instances.  On  the  16th  February,  which 
is  immediately  after  the  last  of  the  accommodations,  P.  Taylor 
writes  to  the  directors,  "  We  shall  have  a  large  claim  against  Mr. 
Attwood  for  repairs."  On  the  22d,  he  says,  "  I  feel  little  doubt 
of  carrying  my  point  with  Mr.  Attwood."  That  is  about  the 
question  of  time  for  the  payments;  very  great  difficulties  had 
arisen  in  going  on  with  the  concern.  The  purchase-money  wjJs 
not  all  that  they  had  to  pay,  for  they  had  to  carry  on  the  con- 
cern ;  they  had  a  floating  capital  to  provide  for  it,  as  well  as  to 
pay  for  the  dead  stock  of  the  mines ;  they  had  also  to  furnish  the 
Ruabon,  Pontypool,  Cornwall,  and  South  Wales  mines ;  they 
were  in  great  embarrassment  for  money,  and  a  delay  of  a  few 
weeks  was  found  to  be  very  material  to  them,  and  they  wrote 
most  anxiously  to  P.  Taylor  to  endeavour  to  make  him  persuade 
Mr.  Attwood  to  give  them  time,  and  to  depart  from  the  strictness 
of  the  bargain,  and  those  are  the  kind  of  letters  that  P.  Taylor 
wrote,  clearly  showing  he  continued  with  the  directors  and  not 
with  Mr.  Attwood.  On  the  22d  of  February,  1826,  he  says,  "  I 
feel  but  little  doubt  of  carrying  the  point."  Then  he  says,  "  Mr. 
•Attwood  is  just  come  in."  This  letter  is  written  in  great 
anxiety ;  it  is  a  letter  written  from  hour  to  hour,  while  the  facts 
are  taking  place.  "  Mr.  Attwood  is  out ;  I  expect  him  in ;  I  feel 
anxiety  about  him ;  he  is  not  come  in."  Then  he  says,  "  Mr. 
Attwood  has  just  come  in."  He  had  not  come  in  when  he  began 
to  write.  Then  he  adds  a  postscript ;  he  had  not  then  talked  to 
him,  but  when  he  added  the  postscript,  he  had:  *'I  have  no 
doubt  of  success  with  Mr.  Attwood."  The  directors  then  thought 
it  right  to  say  how  much  they  were  comforted.  On  the 
23d  they  write  an  answer  to  his  *  communication  of  the  *  475 
22d,  saying  how  much  pleased  they  were  with  what  he  had 
doDe.  Then  on  the  28th  of  April,  P.  Taylor  writes  again.  They 
are  now  getting  into  difficulties,  fighting  with  Jlr.  Attwood ; 
they  could  not  get  an  extension  of  the  time  ;  they  were  to  be  held 
to  their  contract ;  they  wanted  to  be  off,  because  they  could  not 
get  the  time  extended ;  they  wanted  to  pick  a  hole  in  the  con- 
tract. With  which  of  the  two  hostile  parties  does  P.  Taylor  take 
part?  He  takes  part,  not  with  the  person  who  gave  him  the 
12,00OZ.  accommodation,  but,  as  he  promised  in  his  letter  to  his 
partner  Martineau,  he  does  his  duty  and  makes  Mr.  Attwood  his 
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enemy.  He  says,  '^  I  have  seen  Best ;  he  had  said  there  is  mis- 
representation ;  Mr.  Attwood  is  informed  of  all  that  passed  ;  I 
tell  you  this  for  your  own  guidance  and  government ;  take  care 
not  to  let  Edwards  remain  here."  This  is  the  tool,  the  bought, 
bribed,  purchased  creature  of  Mr.  Attwood  I  '*  Do  not  let  Mr. 
Edwards  remain  here : "  giving  the  other  party  intimation 
that,  if  you  do  not  take  care,  Edwards  will  play  you  a  trick. 
"  Direct  me  how  to  behave  as  to  my  general  conduct  towards 
Mr.  Attwood ; "  meaning,  I  will  behave,  not  as  I  should  wish, 
or  as  I  feel  I  ought  to  do  from  his  kindness  towards  me,  and 
the  obligations  under  which  I  lie  to  him,  but  I  will  do  as  you 
desire  me. 

Then  on  the  11th  of  May,  this  tool  and  creature,  purchased 
and  bribed  by  Mr.  Attwood,  says,  "  I  have  not  been  idle  ;  I  have 
been  hunting  up  evidence  for  your  bill.  You  have  discharged 
that  man  Smith  from  your  works,  but  he  should  be  taken  care  of; 
he  knows  things  that  may  be  of  use  to  you  in  your  cause." 
Against  whom  ?  Against  Mr.  Attwood.  "  Although  you  have 
discharged  him,  he  may  help  yo\ir  bill;   therefore  I  think   it 

would  be  politic,  though  you  dischai'ge  him  here,  where 
*476    he  may  help  Mr.  Attwood,  *to  employ  him  at  Ruabon." 

Therefore  I  take  it  to  be  clear  that  this  12,000Z.  accommo- 
dation was  given  long  after  P.  Taylor  had  done  every  thing  that^ 
he  could  in  favour  of  the  directors ;  and  that  after  he  got  that 
12,000Z.  he  never  swerv^ed  from  his  duty  towards  them,  and  con- 
tinued as  hostile  to  Mr.  Attwood,  and  as  devoted  to  them,  as  if 
he  had  never  received  a  pfenny.  But,  moreover,  the  directors 
themselves  pass  a  resolution,  honourably  acquitting  P.  Taylor  of 
all  those  charges  now  ventilated  against  him,  and  that  resolution 
bears  date  on  the  very  eve  of  the  commencement  of  the  suit. 
Therefore  I  do  conceive  I  am  not  stating  the  case  too  strongly 
when  I  observe  that  the  result  of  my  most  full  examination  of  all 
the  case  as  against  P.  Taylor,  leaves  me  in  the  entire  persuasion 
that  as  against  him  it  fails  entirely;  that  the  directors  were 
justified  in  their  vote,  honourably  acquitting  him  from  those 
charges ;  that  the  Court  below  was  justified  in  dismissing  the 
bill  as  against  him,  and  that  nothing  remains  agaiust  him  save 
some  mattei-s  appearing  upon  the  testimony  of  the  witness  Best. 
When  the  directors  went  down  in  the  spring  of  1826  for  the  pur- 
pose of  hunting  up  evidence  in  order  to  get  rid  of  the  contract, 
Best  swears  he  said  to  P.  Taylor,  "  What  will  you  do  with  the 
directors  when  they  come?"  This  is  meant  to  charge  Taylor 
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with  conspiracy  with  Attwood.  "  Oh,  never  fear  what  I  will  do 
with  them ;  I  will  bow  them  out  of  the  room,  and  send  them 
away  as  wise  as  they  came."  I  find  my  noble  and  learned  friend 
m  the  Court  below  gave  no  credit  to  this  part  of  the  testimony  of 
Best ;  and  I  really  am  surprised  that  as  he  gave  no  credit  to  this 
part,  he  gave  so  much  credit  to  the  rest  of  his  testimony ;  because 
I  have  come  to  this  conclusion,  that  Best  could  not  have  said  this 
from  a  misapprehension,  that  he  could  not  have  been  the 
witness  of  *  truth,  when  he  swore  to  that  very  remarkable  *  477 
statement,  "  Oh,  if  they  come  I  shall  bow  them  out  of  the 
room,  and  send  them  away  as  wise  as  they  came."  And  my  Lord 
Chief  Baron,  after  running  over  the  circumstances,  says,  "  It  is 
quite  impossible,  under  such  circumstances,  that  Mr.  Taylor 
could  suppose  he  could  prevent  that  investigation  going  on,  or 
that  he  could  dismiss  them  with  a  bow."  And  his  Lordship  says 
(and  this  is  the  point  upon  which  I  differ  from  him),  that  this 
was  a  misapprehension  or  misrecoUection  of  Best's.  Then,  my 
Lords,  we  have  P.  Taylor  relieved  by  a  consideration  of  his  con- 
duct under  the  five  separate  heads  I  have  mentioned;  in  the 
loan,  in  the  furniture,  in  the  advance  to  pay  the  calls  on  his 
shares,  in  the  date,  the  most  material  of  all,  —  for  this,  to  have 
deserved  the  name  of  a  fact  in  the  cause,  should  have  been 
before  he  made  his  report,  and  not  months  afterwards;  —  and 
lastly,  by  his  conduct  after  the  advance  of  the  money,  he  stands 
acquitted  by  the  dismissal  of  the  bill  unappealed  from ;  and  then, 
last  of  all,  he  stands  acquitted  by  the  directors  themselves  pass- 
ing their  resolution  honourably  acquitting  him. 

Then  how  does  the  whole  case  now  stand  with  reference  to  the 
principle  which  should  be  the  meridian  line  to  which  all  the  facts 
should  be  I'eferred  ?  It  is  that  parties  have  agreed  to  purchase 
upon  the  representation  of  the  seller  touching  the  value  pf  the 
property ;  that  they  have  said  the  agreement  should  not  be  bind- 
ing, unless  upon  condition  that  they  should  have  full  access  to  the 
works  and  the  books,  for  the  purpose  of  verif}dng  that  statement ; 
that  that  access  was  granted  them  in  the  fullest  manner ;  that 
they  send  their  agents  one  after  another  down,  and  that 
above  all  P.  Taylor  was  sent  down,  and  was  there  *  six  *  478 
weeks,  made  a  full  examination,  reported  over  and  over 
again,  fully  and  amply,  in  corroboration  of  the  original  statement ; 
that  next,  not  satisfied  with  his  representation,  and  Brunton*s  and 
Foster's,  and  others  whom  they  sent  down,  a  deputation  go  down, 
and  have  paper  after  paper  prepared  for  their  information,  which 
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they  carry  back  with  them  to  town,  and  having  the  result  of  their 
own  examination,  which  they  were  deputed  to  make,  and  did  make 
on  the  3d  of  November,  they  write  that  remarkable  resolution 
which  they  reported  to  the  directors,  that  they  foimd  Mr.  Att- 
wood's  statements  fully  borne  out  and  corroborated  in  all  partic- 
ulars; whereupon,  after  striking  off  50,000Z.  from  the  original 
600,000Z.,  they  executed  the  contract.  Such  being  the  result  of 
the  examination,  and  the  contract  being  executed  upon  that 
result,  the  question  is.  Was  there  ever  yet  known  an  instance  in 
which,  in  such  circumstances,  a  contract  was  set  aside  on  the  pre- 
tence that  it  was  originally  made  on  a  false  representation  ?  But 
still,  my  Lords,  I  do  not  say,  that  even  in  this  case  there  may  not 
be  found  to  be  such  a  web  of  falsehood,. wove  by  one  party  and 
spread  around  the  other,  as  that  they,  either  from  ignorance  of 
mining  concerns,  Mr.  Attwood  being  an  iron  master  and  they  not, 
or  from  great  cunning  upon  his  part,  or  from  his  making  accounts 
in  which  he  should  mix  up  estimate  with  statement,  and  pretend- 
ing a  thing  to  be  estimate  one  day  and  statement  another,  all 
these  things  together,  I  will  not  take  upon  myself  to  say,  might 
not  in  some  conceivable  combination  of  rare  and  hardly  possible 
circumstances  produce  a  case  in  which  a  Court  of  Equity  would 
give  relief.  But  I  say  again,  as  I  said  in  the  outset,  that  first,  I 
never  heard  of  such  a  case,  either  at  law  for  damages,  or 

•  479   in  equity  for  relief  against  a  contract ;  *  and  that,  secondly, 

it  must  at  all  events  be  perfectly  clear ;  there  must  be  no 
doubt  whatever ;  it  must  not  be  on  a  nice  calculation,  nor  on  a 
balance  of  evidence,  it  must  not  be  on  such  calculations  as  might 
have  deceived  the  party  himself,  so  that  he  might  have  been  mis- 
taken. It  must  be  clear,  incontestable  proof ;  as,  for  instance, 
books  proved  to  be  kept  back,  which  would  have  altered  the  case ; 
as  fabricated  accounts  brought  forward,  which  gave  it  a  false  colour; 
as  falsehoods  told,  and  shown  to  be  untrue  in  point  of  fact,  and 
untrue  to  the  knowledge  of  the  person  making  them. 

Now,  my  Lords,  let  us  proceed  to  examine,  first,  the  P.  T. 
paper,  which  is  the  foundation  of  the  whole,  and,  as  connected 
with  it,  the  D.  papers.  The  first  observation  that  arises  on  the 
P.  T.  paper,  is,  that  it  is  not  written  by  Mr.  Attwood,  but  by  the 
other  party  (I  now  call  P.  Taylor  the  other  party,  because  I  have 
demonstrated  that  he  is  the  other  party  to  aU  intents  and  pur- 
poses). It  is  written  by  the  other  party,  who  is  no  conspirator, 
for  he  has  been  acquitted  not  only  by  the  sentence  of  the  court, 
but  also  by  the  directors  themselves,  and  acquitted  by  the  facts  of 
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the  case,  even  if  there  had  been  no  dismissal  of  the  bill,  and  no 
acquittal  by  the  directors.  Well,  then,  he,  that  is,  the  directors, 
writes  this  paper,  and  not  Mr.  Attwood.  Secondly,  it  is  not  the 
result  of  one  statement  made  by  Mr.  Attwood,  with  his  papers  by 
him,  and  reading  off  the  statement,  while  P.  Taylor  made  a  note 
of  it  for  himself  and  his  copurchasers,  but  it  is  the  result  of 
several  conversations,  none  of  which  were  reduced  into  writing 
at  the  time,  but  were  all  reduced  into  writing  afterwards ;  that 
is  the  second  observation.  A  third  observation,  and  the  most 
material  one,  is  as  to  the  conduct  of  Mr.  Attwood  with 
•  respect  to  that  paper.  There  is  not  a  tittle  of  evidence  *  480 
that  I  can  find  in  the  cause,  of  that  paper  having  been 
shown  to  Mr,  Attwood  at  the  time  it  was  written ;  which  really 
it  ought  regularly  to  have  been ;  P.  Taylor  ought  to  have  shown 
it  to  him,  and  asked  him,  "  Is  that  your  account  of  your  prop- 
erty ?  "  On  the  contrary,  I  believe  that  paper  was  not  shown  to 
Mr.  Attwood  until  October.  Suppose  Mr.  Attwood  had  been 
disposed  to  behave  fraudulently.  He  must  have  known  that  he 
had  told  P.  Taylor  a  falsehood,  and  that  P.  Taylor  had  reduced 
that  falsehood  into  writing ;  he  must  next  have  known  that  that 
falsehood  had  been  the  ground  of  the  contract ;  he  must  have 
known  that,  in  propoi-tion  as  it  was  false,  his  detection  approached. 
What  would  a  fraudulent  man  have  done  in  that  case  ?  It  was 
the  easiest  thing  in  the  world :  "  I  have  committed  a  fraud ;  I  • 
have  deceived  P.  Taylor ;  I  have  got  him  to  write  a  false  account ; 
I  know  it  is  all  false ;  I  will  take  care  to  give  such  a  colour  to  the 
P.  T.  paper  as  shall  save  me  from  detection,  and  shall  bind  the 
contractors."  That  he  had  the  power  of  doing ;  he  had  only  to 
say,  "  This  P.  T.  paper  is  not  a  correct  account  of  what  I  told 
you ;  you  are  not  my  agent ;  you  are  the  other  contracting  party. 
I  gave  you  the  representation ;  you  took  it  down.  Upon  that 
representation  the  contract  has  been  executed.  You  have  a  wrong 
representation ;  I  never  told  you  what  is  there  written  down." 
What  had  Mr.  Attwood  to  do  but  to  disavow  the  paper,  which  he 
had  the  greatest  facility  for  doing,  because  they  could  not  check 
it  by  any  writing  in  his  own  hand,  and  P.  Taylor  could  not  say 
he  had  shown  it  to  him,  or  taken  it  down  in  short-hand,  or  even  in 
extended  writing  at  the  moment.  What  could  have  been 
so  easy  as  to  have  said,  "  You  *-  have  taken  your  note  very  *  481 
incorrectly?"  No  such  thing;  he  at  once  adopts  the 
paper ;  he  admits  it ;  he  says,  "  That  is  what  I  told  you ;  by  that 
I  abide." 
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My  Lords,  I  cannot  but  say  that  this  looks  like  a  very  honest 
proceeding,  when  a  man  has  such  means  of  helping  himself  to 
escape,  and  does  not  avail  himself  of  it,  but  manfully  says,  '*  This 
is  the  paper  as  I  have  told  it  you,  and  I  am  ready  to  prove  it ; 
look  at  my  accounts, — look  at  my  books."  Keeping  that  in  view, 
let  us  consider  this  P.  T.  paper.  The  first  question  which  arises 
is,  whether  the  nature  and  constitution  of  it  is  that  of  an  estimate 
or  statement.  Properly  speaking,  I  hold  it  to  be  mixed  of  both, 
but  whether  that  part  which  is  material  is  estimate  or  statemeot, 
— that  is  the  main  question.  "  Six  furnaces  to  be  erected  on  the 
freehold,  each  capable  of  making  fifty  to  sixty  tons  of  pig-iron 
per  week,  say  from  800  to  360."  Now,  no  man  can  read  that, 
without  seeing  that  it  must  be  estimate  ;  *'  six  furnaces  to  be  erect- 
ed." There  was  not  one  furnace  there.  Then  it  goes  on :  360  tons 
pigs  will  require  1200  tons  coals,  &c.  [His  Lordship  read  several 
items  from  that  paper  and  the  D.  papers  (a),  distinguishing  which 
items  appeared  to  him  to  be  statements  and  which  estimates  only.] 
If  P.  Taylor  had  foreseen  that  one  day  a  question  would  arise 
whether  the  P.  T.  paper  was  estimate  or  statement,  he  would 
have  said,  **  I  am  prepared  to  show  you  which  is  estimate  and 
which  is  statement ;  when  I  talk  of  estimate,  I  talk  of  1200  tons, 
in  round  numbers  ;  but  when  I  speak  of  statement,  I  give  it  in 
pounds,  shillings,  and  pence,  in  money ;  and  in  tons,  cwts.  qrs. 
and  lbs.,  as  to  weight ;  and  I  state  the  verj'^  sums  and  weight, 

*  482    and  I  tell  you  they  are  taken  from  the  books,  *  that  there 

may  be  no  doubt."  As  to  the  D.  papers,  my  noble  and 
learned  friend  was  inclined  to  think  the  other  day,  that  these 
were  all  actual  statements,  on  account  of  the  note  that  is  to  be 
found  in  the  third  of  them,  signed  by  Leathley  and  Donaldson, 
which  says,  "  the  above  is  an  estimated  cost."  My  noble  and 
learned  friend  argued  that  this  note,  being  appended  to  this  paper 
and  not  to  the  others,  shows  that  all  the  others  are  statements 
and  not  estimates,  upon  the  principle  *'  inclusio  unius  est  exclusio 
alterius."  Now  I  read  it  thus:  '^Cost  of  making  360  tons  of 
forge  pig-iron  at  Corngreaves  Iron  Works,"  &c.  Why,  there 
were  no  iron  works  at  Corngreaves,  consequently  they  were 
obliged  to  state,  "the  above  is  an  estimated  cost."  When  you 
come  to  look  at  the  first  and  second  of  these  papers,  the  substance 
of  them  shows  that  they  must  be  estimates  also,  though  it  is  not 
necessary,  from  the  peculiar  structure  of  those  papers,  that  the 

(a)  See  these  papers,  ante,  pp.  254-258. 
[848] 


ATTWOOD  V.   SMALL,  *  482 

note  which  is  appended  to  the  third  should  be  appended  to  them. 
My  Lords,  we  are  not  left  in  doubt.  There  is  a  passage  in  the 
cause  which  puts  an  end  to  the  controversy  as  to  whether  the  D. 
papers  are  estimates  or  statements.  Harrison,  a  most  steady- 
witness  of  the  company's,  gives  a  full  account  of  these  D.  papers 
in  a  way  that  leaves  no  doubt  whatever  about  the  matter.  They 
were  all  there ;  he  says,  he  observed,  *'  This  is  not  the  book  of 
the  present  time.  It  does  not  show  the  present  state  of  the 
works."  One  of  them,  but  who  he  does  not  recollect,  then  asked 
where  the  present  books  were.  In  answer,  Edwards  or  James 
said  no  regular  furnace  account  had  been  kept  since  Jones  left 
the  works,  but  that  they  could  produce  "calculations  to  show 
w^hat  the  present  cost  of  the  iron  was  in  the  different  departments 
of  their  works."  He  says,  "  that  one  of  the  complainants 
then  observed  *he  supposed  they  must  look  them  over.  *483 
That  no  other  later  furnace  books  were  produced  at  such 
meeting,  but  that  Edwards  and  James,  or  one  of  them,  stated 
such  reason  for  the  non-production  of  these  books  as  hereinbefore 
stated;  that  after  the  conversation  above  described,  Edwards 
and  James  went  out  of  the  room,  and  deponent  thinks  they  must 
have  been  absent  full  half  an  hour ;  that  James  first  returned, 
according  to  the  best  of  this  deponent's  recollection,  and  made 
some  sort  of  excuse  or  apology  for  keeping  the  gentlemen  wait- 
ing so  long,  observing  that  Edwards  would  be  in  presently,  with 
the  statements  or  accounts ;  that  Edwards  soon  afterwards  came 
in  and  brought  with  him  several  papers  or  accounts,  containing 
a  calculation."  And  then  he  says,  "  they  were  numbered  from 
D.  1  to  D.  12  respectively."  There  is  the  account  which  Har- 
rison, their  own  witness,  gives,  who  says  they  purported  to  be 
calculation  papers,  that  they  were  given  as  calculation  papers, 
and  that  the  reason  why  they  were  calculation  papers  and  not 
statements  from  books  was,  that  they  had  not  got  the  books  from 
which  to  take  them.  Then  assuming  these  to  be  calculations 
rather  than  statements,  still  if  it  can  be  shown  that  false  papers 
were  laid  before  the  parties,  either  by  Mr.  Attwood  or  by  his 
agents,  and  that  he  wilfully  and  knowingly  made  those  calcula- 
tions falsely,  I  do  not  say  that  the  same  kind  of  argument  may 
notarise  for  relief,  subject  to  all  the  remarks  I  have  already  made 
as  to  the  pecxiliar  circumstances  of  this  case,  and  the  strength 
and  the  clearness  of  the  evidence  which  would  be  required  to 
overset  a  contract  so  made. 
My  Lords,  we  are  first  of  aU  met  by  a  material  allegation,  if  it 
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is  found  to  be  bome  out  in  fact,  the  suppression  of  books  by  Mr. 
Attwood.     There  is  a  suppression  of  books,  as  it  is  said, 

*  484    indicated  by  the  ♦  inspection  of  one  and  a  suppression  of 

stock  papers  indicated  by  other  papers.  It  is  said  the  sup- 
pression of  books  is  proved  thus :  that  upon  inspecting  a  book 
actually  produced,  there  is  found  in  such  a  page  a  reference  made 
to  page  44  of  another  book,  that  other  book  withheld,  and  the 
book  containing  the  reference  produced.  That  in  another  page, 
it  is  said,  *'  continued  from  another  book,"  and  so  forth.  There- 
fore it  was  said  that  books  of  three  different  kinds  have  been  sup- 
pressed. Now  the  first  kind  of  those  books  alleged  to  have  been 
withheld,  is  the  book  which  contains  reference  to  Hodgkins  & 
Company,  of  Birmingham  ;  a  book  containing  a  reference  to 
William  Palmer  is  another,  and  a  third  book  containing  a  refer- 
ence to  William  Cory.  When  you  look  at  what  these  books  are, 
and  what  the  transactions  contained  in  them  are,  they  turn  out 
to  be  as  perfectly  immaterial  to  the  present  question  as  if  they 
were  song  books ;  they  are  stone-getters'  books.  The  next  class 
of  books  which  they  say  are  kept  back  is  the  iix)n  ledger.  Well, 
upon  looking  into  that,  what  could  be  found?  P.  Taylor  had 
seen  the  whole.  What  does  it  turn  out  to  be  ?  "Such  a  one  m 
Birmingham  bought  so  many  bars ;  such  a  one,  so  much  pig-iron," 
so  that  all  that  could  be  dmwn  from  that  would  be  to  tell  who 
•the  customers  of  the  company  were,  and  how  much  money  they 
were  debited  with.  P.  Taylor  saw  them,  went  over  them,  and 
expressed  himself  in  the  report  to  the  directors  quite  satii)fied 
with  their  being  good  customers,  but  he  says,  in  the  sanguine 
state  of  mind  in  which  he  then  was,  he  did  not  much  mind  whether 
they  continued  customers  or  not,  for  the  company  would  have  no 
want  of  a  market.     Now,  what  is  the  third  class  of  books  which 

are  said  to  be  suppressed  ?     Mr.  Attwood's  second  pass- 

*  485    book  with  his  bankers.     *  That  is  nothing,  it  is  his  cash 

account ;  the  producing  those  books  would  let  in  not  one 
speck  of  light  into  the  dark  parts  of  this  cause.  Wilkinson  and 
Dransfield,  accountants,  employed  by  the  British  Iron  Company, 
and  sent  down  by  them  to  examine  the  books,  swear  that  there 
were  other  books  (from  seeing  a  reference  made  in  the  books  to 
other  books), — that  there  were  other  books.  But  how  do  they 
swear  it,  for  that  is  very  material  ?  "  Other  books  relating  to  the 
business  and  concerns  of  Mr.  Attwood."  To  be  sure,  because  the 
customers'  books,  the  Birmingham  purchasers  of  iron,  the  stone- 
getters'  books,  the  iron  ledger,  and  the  bankers'  books,  all  related 
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to  the  concerns  of  Mr.  Attwood,  and  therefore  they  could  safely 
swear  that  they  related  to  Mr.  Attwood's  business  and  con- 
cerns ;  but  they  do  not  take  upon  themselves  to  swear  that  they 
relate  to  the  business  and  concerns  of  the  Comgreaves  works, 
and  the  mode  of  conducting  them,  and  the  matter  in  issue  in 
this  cause. 

I  therefore  dismiss  this,  the  first  of  the  heads  of  the  alleged 
suppression  of  books ;  and  now  we  come  to  the  alleged  suppres- 
sion of  the  stock  papers.    Now  of  these  we  really  have  no  dis- 
tinct account  from  the  witnesses.     It  is  one  of  the  least  distinct 
of  all  the  portions  of  the  evidence.     However,  they  are  stated  to 
have  existed  by  oue  or  two  of  the  witnesses  who  speak  respecting 
them,  though  they  give  a  very  indistinct  account  as  to  how  they 
were  made,  how  they  were  kept,  or  as  to  any  thing  of  their  being 
destroyed ;  they  cannot  say  a  word  about  it,  and  there  is  not  a 
tittle  of  evidence  that  I  can  find.     I  cannot  find  that  Mr.  Att- 
wood  ever  had  any  in  his  possession,  or  that  the  knowledge  of  the 
existence  of  any  was  at  all  brought  home  to  him.     But  it  does  so 
happen  that,  even  if  he  had  those  stock  papers,  they  would 
not  have  *  given  a  different  account  of  the  concern  from    *  486 
that  which  he  gave  in  the  P.  T.  paper,  and  that  he  could  not 
have  framed  that  paper  in  any  other  way  than  it  has  been  framed. 
I  need  only  ask  what  have  the  British  Iron  Company  done  since  ? 
The  evidence  is  this  (and  it  is  the  only  part  which  is  at  all  dis- 
tinct about  the  stock  papers),  that  in  whatever  mode  they  were 
kept  before,  that  is  the  mode  in  which  they  have  been  kept  since 
the  accession  of  the  company  to  the  possession  of  the  property ; 
that  they  have  kept  them  in  the  same  way  in  which  they  were 
alleged  to  have  been  kept  before.     But  after  means  of  access, 
after  their  possession  of  the  stock  papers  at  a  time  when  they 
were  most  interested  in  obtaining  results  from  them  leading  to 
onfavoui-able  conclusions  against  Mr.  Attwood,  on  comparing  the 
P.  T.  paper  with  the  stock  papers  in  making  a  yield  account,  do 
they  speed  very  much  their  way  and  ours  by  their  access,  for 
months,  with  all  their  greater  machinery,  with  all  their  numerous 
staff  of  agents,  superintendents,  and  men  of  all  kinds,  both  in 
the  counting-house  and  the  mine  ?     Do  they  speed  very  much  in 
bringing  in  a  statement  from  the  yield  accounts  instead  of  calcu- 
lations upon  estimates  ?    It  is  quite  the  reverse,  and  you. will  find 
a  letter  in  December,  1825  or  1826,  in  which  P.   Taylor  says, 
"  The  account  of  bar  and  rods  can  only  be  got  at  by  supppsition." 
This  is  after  they  have  been  in  possession  so  many  months,  and 
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they  had  kept  stock  papers  as  accurately  as  Attwood  did,  and 
what  do  they  say?  "  Really,"  says  P.  Taylor,  " until  a  change 
of  men  and  measures  take  place,  it  is  utterly  impossible  to  make 
any  return  of  the  operations  correctly."  Then  what  would  have 
been  the  use  of  the  stock  papers  ?  Then  he  says,  on  the  10th  of 
December,  1825,  "  Mr.  Attwood's  system  is  that  of  seeing 

*  487    with  the  eyes  of  *  other  men."  P.  Taylor  says  to  R.  Small, 

on  the  29th  of  December,  1825,  "  Mr.  Attwood  himself 
looked  very  little  into  the  practical  part  of  his  business ;  he 
found  that  a  good  profit  was  coming  in,  and  from  love  of  ease 
or  from  want  of  power  to  do  otherwise,  he  suffered  his  agents 
to  manage  and  participate  in  the  profits  made  by  the  works." 
It  is  said  that  stock  papers  were  in  existence  and  kept  back. 
Now  it  is  a  distinct  chai-ge,  a  distinct  statement  of  fraud,  to  say 
that  Attwood  was  in  possession  of  stock  papers,  which  would 
have  falsified  the  story  he  told  to  you,  the  company,  and  upon 
which  story  you  were  contracting  with  him,  but  that  he  wilfully, 
and  in  order  to  prevent  his  story  from  being  falsified  and  his  false- 
hood from  being  discovered,  kept  back  those  papers  and  gave  you 
other  papers  to  look  at,  selecting  those  to  be  kept  back  which 
would  have  detected  his  untruth ;  selecting  those  to  be  put  for- 
ward which  would  support  his  own  untruth.  That  is  as  distinct 
a  statement  of  fraud  as  I  conceive  could  be  made  by  any  party  in 
a  Court  of  Equity  against  any  other.  But  has  ever  any  man  seen 
any  bill  in  equity,  which,  instead  of  giving  any  one  indication  in 
that  statement,  which  charged  general  fraud  upon  that  point,  not 
even  in  the  charging  part  of  the  bill  put  in  the  performance  of  its 
proper  office  to  set  forth  what  those  papers  were,  which  the 
charge  was  that  the  defendant  was  keeping  back,  shrouded  itself, 
instead  of  coming  to  the  particulars,  in  this  vague  general  state- 
ment, "  and  then  the  complainants  further  charge  that  the  said 
defendant  had  in  his  possession,"  not  stock  papers  made  to  show 
a  yield  account,  and  which  would  have  called  the  defendant's  atten- 
tion to  it,  but  **  various  papers,  books,  documents,  &c."  Nothing 

of  stock  papers  mentioned  from  the  beginning  to  the  end. 

*  488    *  Accordingly  as  is  the  bill,  so  is  the  answer  a  general 

denial  of  course,  with  an  offer  to  produce  all  he  has.  But 
that  is  not  all.  In  the  spring  after  the  bill  was  filed,  a  letter  is 
written  by  the  solicitor  of  the  company  to  Mr.  Attwood,  or  his 
solicitor,  distinctly  stating  that  the  stock  papers  had  been  in 
existence.  That  shows  that  their  attention  was  called  to  the 
stock  papers,  and  that  they  were  preparing  a  case  upon  them. 
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The  bill  is  amended,  but  the  amended  bill  is  in  this  part  of  it 
precisely  the  same  as  the  original  bill ;  it  ^s  just  as  vague  and 
general :  "  All  books,  books  of  accounts,  copies  of  letters,  extracts 
from  letters,  receipts,  memoranda,  papers  and  writings  ; "  not  one 
word  about  stock  papers.  The  defendant  has  a  right  to  know 
what  is  the  charge  of  fraud  that  is  made  against  him,  and  which 
he  has  to  meet.  He  is  charged  with  keeping  stock  papers,  from 
which  a  yield  account  might  be  made,  and  with  wilfully  sup- 
pressing them  when  he  brings  forward  another  paper.  He  has  a 
right,  therefore,  to  have  his  attention  specifically  directed  to  that 
charge,  that  he  may  know  how  to  meet  it,  that  he  may  know 
what  to  produce,  and,  above  all  things,  that  he  may  in  his  answer 
give  a  full  explanation,  if  he  can.  No  such  notice  is  given,  no 
such  opportunity  for  explanation  is  afforded  to  him,  no  such  speci- 
fication of  particulars,  as  to  let  him  know  what  it  is  that  they 
would  have  him  account  for,  explain,  and  answer. 

My  Lords,  this  is  not  the  only  part  of  the  case  which  is  defi- 
cient in  specification.  There  was  general  fraudulent  conduct 
imputed  to  Mr.  Attwood  when  the  deputation  was  down ;  for 
instance,  that  Edwards  said,  "I  have  had  my  drilling  before 
these  gentlemen,  to-day ;  it  is  your  turn  next."  By  **  drilling  " 
was  meant,  not  drilling  of  Mr.  Attwood  to  prepare  them  to 
be  examined,  *  because  that  does  not  apply ;  he  meant,  I  *  489 
have  been  sifted,  I  have  gone  through  the  ordeal  of  these 
gentlemen,  it  is  your  turn  next.  Another  fact  stated  was,  that 
James  or  Edwards  came  into  the  room  and  said,  '*  A  set  of  d  —  d 
old  fools,"  meaning  the  deputies.  A  third  was,  and  the  most 
material  of  the  whole,  that  Mr.  Attwood  said,  "  Go  out  to  them 
and  say,  if  they  don't  complete  the  contract  I  have  got  somebody 
who  is  ready  to  do  it  and  pay  for  it,"  which  would  have  been  a  very 
serious  thing,  only  that  it  is  totally  beside  the  question,  unless  it 
is  shown  that,  Attwood  having  said  this  to  the  man,  the  man 
went  and  told  the  deputation,  which  is  not  pretended.  All  this 
is  general  charge  of  fraudulent  conduct  more  or  less  connected 
with  the  transaction.  But  I  cannot  find  from  the  beginning  to 
the  end  of  this  bill  one  single  charge  upon  that  subject.  That  is 
not  the  way  to  put  a  party  upon  his  defence  on  a  charge  of 
fraud  ;  you  must  charge  it  in  particular,  specifically,  and  in  detail ; 
you  must  give  him  the  opportunity  of  knowing  what  charge  he 
has  to  meet.  Tou  must  give  him  the  opportimity  of  explanation, 
because  the  words  imputed  might  not  have  been  used  at  all,  or  he 
might  have  satisfactorily  explained  them  in  a  way  which  would 
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give  them  an  innocent  aspect.  The  rules  of  pleading  and  pro- 
ceeding in  Courts  of  Equity  require  such  specification  as  shall 
enable  a  party  so  charged  to  meet  the  charge  by  denial  or  by 
admission,  or  by  explanation,  or  by  confessing  and  avoiding,  or  by 
giving  the  residue  of  the  conversation,  a  parcel  of  which  only  you 
think  fit  to  put  upon  your  bill.  But  this  is  not  the  course  pur- 
sued by  these  respondents. 

Let  us  see  what  has  been  said  upon  this  subject  by  Judges 

*  490   in  Courts  of  Equity.    In  the  case  of  Uvans  v.  *B%cknell^  (a) 

Lord  Eldon  said,  ^^  As  far  as  the  allegations  in  the  bill  give 
an  opportunity  of  answering,  he  would  decree,  but  no  further ; " 
and  again  his  Lordship  said,  ^^  that  the  bill  ought  with  reasonable 
certainty  to  put  in  issue  the  allegations  of  fraud  or  misconduct 
upon  which  it  was  the  intention  of  the  party  to  rely  against  the 
defendant."  Chief  Baron  Richards  made  similar  observations  in 
the  case  of  Hall  v.  Malthy.  (i)  Those  observations,  and  what  I 
have  already  said  on  the  vagueness  and  generality  of  this  case  of 
fraud,  apply  also  to  the  comments  of  my  noble  and  learned  friend 
on  the  occasion  of  interrogatories  being  put  on  certain  points,  but 
not  on  this,  to  James  and  Edwards.  My  Lords,  that  could  not 
have  been  done  if  there  had  been  no  matter  put  in, issue  which 
enabled  Mr.  Attwood  to  exhibit  those  interrogatories.  This 
matter  had  not  been  put  in  issue,  and  therefore  it  is  the  fault 
of  the  plaintiffs  if  they  have  omitted  to  put  it  in  issue. 

Now,  my  Lords,  I  have  gone  through  the  matter  of  the  sup- 
pression of  the  books  and  of  the  stock  papers,  and  I  have  shown 
on  various  grounds,  and  particularly  the  defect  of  the  record  in 
these  particulars,  that  they  are  wholly  beside  the  question,  re- 
minding your  Lordships  that  there  is  not  a  tittle  of  evidence 
bringing  home  to  Mr.  Attwood  the  knowledge  of  any  one  book 
material  to  the  question,  Dransfield  and  Wilkinson  not  swearing 
them  to  be  material  to  the  question,  and  it  not  being  proved  that 
any  one  stock  paper  from  which  a  jdeld  account  could  be  made 
out  in  writing  had  been  in  the  knowledge  of  Mr.  Attwood  firom 

the  beginning  of  his  tenancy ;  reminding  you  of  that,  I  go 

*  491    to  the  question  that  remains,  namely,  whether  there  *  was 

a  positive  misstatement,  and  upon  that  I  have  now  to  remind 
your  Lordships,  in  the  first  place,  of  the  fair  conduct  which  I  have 
shown  was  pursued  by  Mr.  Attwood  in  admitting  the  P.  T.  paper. 
He  has  a  full  right  to  the  benefit  of  that  admission,  which,  if  he 

(a)  6  Ves.  174.  (h)  6  Price,  240. 
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bad  not  made,  would  have  made  a  very  short  end  of  this  matter. 
Well,  then,  when  you  compare  the  accounts  in  Mr.  Attwood's 
own  time,  the  2i  years,  during  which  8  tons  and  18  cwt.  of  u-on- 
stone  were  required,  and  the  4i  years,  during  which  there  were  3 
tons  and  12  cwt.,  making  the  average  of  iron-stone  supposed  to 
be  required  to  make  a  ton  of  pig-iron  in  the  six  years  and  three 
quarters  of  his  incumbency  no  more  than  3  tons  18  cwt.,  whereas 
be  gives  it  in  the  P.  T.  paper  8  tons  2  cwt.,  which  is  a  most  ma- 
terial alteration,  for  that  is  in  his  own  time,  but  I  am  talking  not 
of  his  own  time,  but  of  the  time  of  James  and  Matthias  Att- 
wood,  in  whose  time,  I  think  the  average  is  not  3  tons  18  cwt.  as 
be  states  it,  but  2  tons  16  cwt.,  for  nine  years,  making  a  difference 
of  no  less  than  6  cwt.  which  he  stated  against  himself  unfavour-  . 
ably  to  his  own  purpose. 

Then  your  Lordships  will  also  bear  in  mind  an  observation 
which  I  have  made  in  a  former  part  of  the  case,  of  Mr.  Attwood 
baying,  according  to  their  own  statement,  been  accustomed  to  see 
with  other  men's  eyes,  to  look  very  little  into  the  exact  amount 
of  profits,  but  satisfied  if  the  times  were  good  and  profits  were 
coming  in,  and  not  in  the  habit  even  of  looking  sharply  whether 
be  was  imposed  upon  by  his  men,  and  profits  divided  among 
otheis,  who  had  no  right  to  divide  them ;  and  when  you  find  that 
after  being  so  long  in  possession  the  company  themselves  cannot 
produce  a  yield,  after  all  their  better  means  of  knowledge,  when 
tbeir  attention  was  called  to  the  want  of  yield  books,  that 
tbe  difficulty  of  making  them  somehow  *  or  other  was  such  ♦  492 
that  in  the  end  it  is  all  calculation,  ^'  supposition,*'  says 
one  of  P.  Taylor's  letters  in  June ;  "  no  correctness  is  attain- 
able," he  says,  in  another  letter  of  December,  that  being  so,  is  it 
not  a  very  hard  measure  of  justice  to  complain  of  him,  who  had 
not  the  same  facility,  whose  attention  was  not  called  to  the  mate- 
riality of  it,  that  he,  ante  litem  motaniy  should  not  have  been  able 
to  give  a  more  correct  account  of  what  they ^  post  litem  motam^ 
bave  never  been  able  to  do  up  to  the  time  this  case  was  launched  ? 
Tbat  is  very  much  in  favour  of  the  general  accuracy  or  fairness  of 
Mr.  Attwood's  statement,  but  at  all  events  it  repels  the  presumption 
of  a  fraudulent  design  to  deceive,  and  of  all  this  being  an  actual 
statement  and  intended  as  an  actual  statement,  and  of  its  being 
of  necessity  an  actual  statement  of  yield  books  and  stock  papers 
made  by  him,  when  even  they  cannot  do  it  themselves,  when  they 
bave  had  all  their  attention  for  months  called  to  it  with  the  fa^cili- 
ties  their  laige  establidiment  gave  them. 
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My  Lords,  there  was  a  good  deal  said  about  an  experiment, 
that  an  actual  experiment  had  been  alleged  to  have  been  made, 
and  that  no  experiment  ever  was  made.  There  is  conflicting 
evidence  on  that  point.  One  or  two  witnesses  say  that  instruc- 
tions were  given  to  the  men  to  make  experiments  with  a  certain 
view,  others  say  that  no  experiments  were  made.  We  find  it  very 
difficult  to  say,  even  now,  after  we  have  looked  into  the  whole 
matter,  whether  there  really  was  an  experiment  or  not.  We 
found  great  reason  to  think  that  Mr.  Attwood  had  given  some 
orders,  which  led  him  to  believe  some  experiments  had  been 
tried,  and  I  cannot  here  avoid  mentioning  what  I  have  not  done 

throughout  the  whole  case.  I  abstained  from  doing  it  before 
.  *  493   because  it  is  not  a  matter  in  issue  here,  and  *  it  might 

have  looked  like  throwing  out  an  invidious  remark  against 
a  person.  I  do  it  now  as  bearing  upon  the  point  of  the  experi- 
ment. That  was  made  the  subject-matter  of  indictment.  Your 
Lordships  are  aware  that  while  the  suit  in  equity  was  going  on, 
it  was  deemed  expedient  to  the  plaintiffs  in  equity  to  become 
prosecutors  at  law,  and  accordingly  they  framed  their  indictment 
for  perjury,  assigning  perjury  in  Mr.  Attwood's  answer  upon  two 
points,  first  that  there  was  a  fault  in  the  mine  concealed  from  the 
purchasers,  and  secondly,  that  there  were  experiments  alleged  by 
him  in  his  answer  to  have  been  made  in  consequence  of  orders 
given  by  him,  whereas,  in  fact,  that  was  not  the  case.  After  a 
trial  of  two  days  in  the  Court  of  King's  Bench,  he  was  acquitted 
on  all  those  charges.  My  Lords,  after  that,  we  cannot  say  much 
either  upon  the  fault  or  the  experiment. 

Then,  my  Lords,  we  come  last  of  all  to  that  question  upon 
which  some  have  thought  the  whole  case  hinged ;  and  it  is  not 
perhaps  very  inaccurate  to  say,  that  the  whole  case  does  mainly 
turn  upon  the  question,  when  sifted  from  all  the  rest,  whether 
or  not  that  representation,  especially  as  to  Wolverhampton  iron- 
stone, of  11«.  6d.  or  11«.  4td.  a  ton,  which  Mr,  Attwood  made 
in  the  P.  T.  paper,  was  not  a  wilful  misrepresentation,  inasmuch 
as  they  have  given  evidence  that  it  is  15«.  2d.  instead  of  11«.  4(i. 
or  lis.  6d.  That  question  depends  entirely  upon  this,  whether  or 
not  the  dead  work  was  intended  to  be  included  in  the  11*.  id, 
or  11«.  6d.  I  have  examined  this  point  with  very  great  care, 
and  I  have  come  to  the  same  conclusion  to  which  my  noble  and 
learned  friend  on  the  woolsack  came,  that  the  dead  work  was 
not  and  could  not  have  been  included  in  that  price.  And  the 
grounds  of  my  belief  on  this  subject  are  three :  first,  the  obser- 
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ration  that  I  *  have  already  made,  and  to  which  I  again  *  494 
recur  only  to  remind  your  Lordships  of  it,  and  with  a 
view  to  bring  it  to  bear  on  this  part  of  the  case :  Mr.  Attwood, 
who  must  have  known  all  this  to  have  been  a  fraud,  if  it  were 
80,  and  must  have  been  aware  of  the  speedy  detection  that 
awaited  him,  if  he  had  committed  a  fraud,  at  once,  and  with  a 
perfect  means  of  escape  open  to  him,  instead  of  availing  himself 
of  that,  and  flying  off  by  denying  the  accuracy  of  the  P.  T.  paper, 
at  once  adopted  it,  although  it  was  made  by  his  adversaries,  and 
was  only  intended  to  be  a  summary  and  abstract,  and  an  abstract 
not  of  one  conversation,  but  of  several  conversations,  and  no  note 
whatever  being  taken  at  the  time  of  the  conversation.  My  next 
ground  of  such  belief  is,  that;  the  pay  books  were  open  to  P. 
Taylor,  to  Harrison,  to  the  three  directors  who  went  down  as  a 
deputation,  and  remained  some  days  at  Corngreaves  ;  that,  there- 
fore, those  pay  books  must  at  once  have  detected  the  misrepre- 
sentation, if  it  was  a  misrepresentation.  But,  my  Lords,  in  the 
third  and  last  place,  and  what  at  once  overrides  the  other  topics 
in  point  of  importance,  and  overpowers  the  conclusion  attempted 
to  be  drawn  against  Mr.  Attwood  upon  this  part  of  the  case, 
from  the  nature  of  the  thing  it  does  not  appear  to  me  possible 
that  the  dead  work  could  be  included,  and  I  will  state  the  reason. 
If  I  have  one  year  or  two  years,  or  any  given  period  of  time  dur- 
ing which  there  is  to  be  an  estimate  of  expense  of  getting  iron 
ore,  then  I  can  very  easily  distribute  the  cost  of  the  dead  work 
oyer  that  time,  and  tell  you  whether  it  is  11«.  Qd,  or  11«.  4<i.  or 
15*.  2d.  cost  per  ton,  and  then,  no  doubt,  my  estimate,  if  it  were 
given  dryly  and  nakedly,  applying  to  two  years  or  twenty  years, 
must  of  necessity  be  taken,  unless  I  tell  you  the  contrary,  to 
include  that. cost;  because  it  is  a  very  material  part  of 
the  whole  *cost  to  include  the  dead  work.  The  dead  ♦495 
work,  your  Lordships  know,  is  simply  the  work  which  is 
required  to  be  undergone  until  you  get  down  to  the  mine,  and 
it  is  so  many  days'  labour  thrown  away ;  it  only  enables  you  to 
get  the  ore  after  you  have  got  down  through  the  surface ;  but 
how  is  it  possible  in  a  paper  like  the  P.  T.  paper,  to  distribute 
the  dead  work,  because  you  do  not  know  the  number  of  years ; 
you  have  no  divisor  to  your  sum ;  you  have  the  dividend  ;  you 
can  tell  how  much  the  dead  work  costs ;  it  may  cost  500Z.,  but 
whether  it  is  to  be  divided  by  one,  two,  three,  twenty  or  thirty 
years,  you  are  wholly  unable  to  tell ;  therefore,  it  is  utterly  im- 
possible that  you  should  distribute  the  dead  work  over  the  price, 
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down,  when  shares  were  falling,  when  money  was  not  to  be  had, 
when  they  were  asking  time  for  a  prolongation  of  the  term  of 
payment  to  Mr.  Attwood,  and  when  it  was  their  interest  to  dis- 
cover a  flaw  in  the  contract,  they  then  inquire  again  and  send  a 
new  agent  to  inquire,  Mr.  Foster,  an  engineer,  and  they  state  to 
him  their  own  opinion  to  be  in  favour  of  Mr.  Attwood's  repre- 
sentations ;  and  Mr.  Foster,  in  answer  as  late  as  the  26th  of 
April,  less  than  a  month  before  the  bill  was  put  upon  the  file, 
reports  in  favour  of  Mr.  Attwood's  representations.  Such  being 
the  facts,  even  if  no  observation  arose  as  to  the  delay,  as  to  the 
adoption  and  aflBrmance  of  the  contract,  purging  it  of  all  objec- 
tions which  might  be  made,  and  supposing  that  they  had  come  in 
time,  instead  of  delaying  so  many  months ;  then  I  ask  myself 
this  question,  in  these  circumstances  have  these  parties  a  right  to 
be  released  from  their  contract,  by  the  interposition  of  a  Court 
of  Equity,  according  to  those  principles  which  I  have  stated? 
When  I  ask  myself  that  question,  upon  which  alone  my  judg- 
ment must  turn,  I  am  bound  to  say,  no  ;  and  I  am  bound,  there- 
fore, to  give  my  opinion  to  your  Lordships,  that  the  case  of  the 
plaintiffs  has  failed,  and  that  I  am  of  opinion  that  the  judgment 
of  the  Court  below  ought  to  be  reversed. 

Lord  Wynford.  —  My  Lords,  if  I  felt  that  it  was  neces- 

♦  499    sary  for  me  to  go  so  minutely  into  this  case  as  *  my  noble 

and  learned  friend  has  done,  I  should  decline  taking  the 
task  on  me ;  I  feel  that  I  have  not  physical  strength  equal  to  it. 
I  think,  however,  this  case  may  be  reduced  to  one  or  two  points. 
Upon  those  points  I  think  I  am  in  a  condition  at  least  to  make 
that  proposition  to  your  Lordships,  with  which  it  is  my  intention 
to  terminate  the  observations  which  I  feel  it  my  duty  to  make. 

My  Lords,  I  listened  for  four  days  (a)  to  the  speech  of  one 
counsel  against  the  judgment  under  appeal ;  I  made  notes,  and 
looked  attentively  into  all  the  papers  to  which  that  industrious 
counsel  thought  proper  to  advert ;  and  I  confess,  after  ha\ing 
done  that,  I  retired  from  this  House,  feeling  that  I  had  neither 
health  nor  patience  to  bear  it  any  longer,  and  perfectly  satisfied 
that  what  the  learned  counsel  could  not  do  in  four  days  could 
never  be  accomplished.  I  was,  therefore,  perfectly  satisfied  in 
my  mind,  that  the  judgment  given  by  my  noble  and  learned 
friend  could   not  be  shaken.     I   did  not,  my  Lords,  hear  the 

(a)  The  four  first  days  of  Mr.  Serjeant  Wilde^s  argument  in  1835. 
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counsel  for  the  respondents  ;  but  I  have  since  heard  three  noble 
and  learned  Lords  address  your  Lordships  against  that  judgment. 
My  mind  continues  still  unchanged. 

I  shall  take  a  course  which  I  think  I  may  properly  take, 
because,  notwithstanding  all  the  time,  all  the  labour,  and  all  the 
talent  that  has  been  occupied  in  the  discussion  of  this  cause,  I 
think  your  Lordships  have  not  yet  the  assistance  which  you 
ought  to  have  before  you  can  pronounce  an  opinion  which  would 
be  satisfactory  to  your  Lordships  or  to  the  public.  This  being  a 
most  important  cause,  not  merely  from  the  largeness  of  the  sum, 
but  the  number  of  persons  who,  whichever  way  it  may  be  de- 
cided, must,  perhaps,  be  brought  to  ruin  or  very  near  it, 
no  time  that  is  necessarily  ♦  spent,  can  be  too  long  to  get  *  500 
at  all  the  facts  and  conclusions  which  can  be  properly  got 
at  before  you  decide  it.  I  certainly  shall  think  it  my  duty  to 
propose  that  your  Lordships  should  not  now  pronounce  a  judg- 
ment in  this  cause,  although,  if  I  am  driven  to  pronounce  an 
opinion  upon  it  as  it  now  stands,  I'  shall  say  that  I  am  not  con-  I 

tent  to  set  aside  this  judgment.     I  am  exceedingly  sorry  that  an  j 

issue  was  not  directed  in  an  earlier  stage  of  the  cause,  but  an  | 

issue  appears  to  me  to  be  so  absolutely  necessary  to  get  at  the 
justice  of  the  case,  that,  late  as  the  period  is  at  which  it  is  for  the 
first  time  proposed  that  t&ere  should  be  an  issue,  I  shall  think  it 
my  duty  to  move  that  an  issue  or  issues  be  now  directed. 

My  noble  and  learned  friend,  who  last  addressed  your  Lord- 
ships, has  stated  that  this  is  not  a  case  in  which  an  issue  should 
be  directed,  (a)  It  appears  to  me  that  the  reasons  which  my 
noble  and  learned  friend  has  given  why  an  issue  should  not  be 
directed  in  this  cause  go  the  length  of  showing  that  an  issue 
should  not  be  directed  in  any  case.  He  enumerated  the  various 
circumstances  under  which  issues  are  directed,  and  none  of  them 
appear  to  me  to  furnish  any  sufficient  ground  for  not  directing  an 
issue  in  this  cause.  I  will  take  one  of  the  grounds  which  he  has 
put  as  a  reason  why  an  issue  should  not  be  directed,  and  I  think 
upon  that  ground  your  Lordships  ought  to  grant  an  issue  in  this 
cause.  He  said  that  wherever  there  was  conflicting  evidence,  an 
issue  might  be  proper.  There  is  conflicting  evidence  in  this 
cause.  He  said  that  if,  besides  there  being  conflicting  evidence, 
it  was  desirable  that  some  of  the  parties,  who  had  not  been 
examined,  and  who  yet  may  be  examined,  should  be  examined 

(a)  Vide  supra,  pp.  442,  443. 
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♦  601    in  the  only  mode  in  which  the  truth  can  *  be  got  at,  a 

trial  by  an  issue  is  that  mode.  My  Lords,  is  it  pos- 
sible that  any  one  could  have  listened  to  the  discussion  that  was 
going  on  in  this  House  without  seeing  how  desirable  it  is,  when 
fraud  is  charged  against  Mr.  Attwood  and  his  agents,  that  your 
Lordships  should  have  an  opportunity  of  having  Mr.  Attwood 
and  his  agents  examined? 

My  Lords,  it  seems  that  there  has  been  already  an  indictment 
for  perjury.  I  highly  disapprove  of  that:  it  was  extremely 
improper  to  indict  a  party  for  perjury  while  the  cause  was  pend- 
ing :  in  the  next  place,  it  was  extremely  impolitic  in  those  who 
thought  proper  to  institute  that  proceeding ;  a  moment's  reflec- 
tion might  have  satisfied  them  that  a  jury  would,  in  a  criminal 
case,  incline  more  against  the  party  who  brings  forward  the 
charge  than  against  the  party  accused. 

My  Lords,  a  great  deal  has  been  said  by  my  noble  and  learned 
friend  on  the  woolsack,  to  the  effect  that  the  facts,  upon  which  I 
desire  that  an  issue  may  be  directed  to  a  jury,  are  not  suflSciently 
charged.  I  cannot  possibly  dispute  with  him  as  to  whether  the 
charges  are  stated  sufficiently  fuU;  but  as  to  the  manner  in 
which  charges  ought  to  be  stated  by  a  plaintiff,  it  appears  to  me 
that  the  charges  in  this  cause  are  sufficiently  clear :  according  to 
the  principles  of  pleading  at  common  *law,  they  would  be  con- 
sidered to  be  stated  sufficiently  to  apprise  the  defendant  of  what 
case  is  meant  to  be  made  against  him.  They  are  stated  with 
sufficient  clearness  to  enable  the  Court  to  pronounce  a  judgment 
upon  them;  and  that,  generally,  is  the  principle  which  guides 
Judges  in  the  determination  of  the  question  with  what  degree  of 
precision  it  is  necessary  that  charges  should  be  made  in  common- 
law  proceedings  ;  and  I  should  hope  that  there  is  not  more 

*  502   strictness  or  technicality  in  that  *  more  liberal  mode  of 

proceeding  which  we  have  understood  to  be  adopted  in 
Courts  of  Equity,  than  there  is  in  Courts  of  Law. 

The  general  scope  of  the  charge  against  Mr.  Attwood  is,  that 
he  has  been  guilty  of  fraudulent  misrepresentation  with  respect 
to  the  property  which  he  was  about  to  sell.  That  charge  appears 
to  me  to  be  stated  in  the  bill  with  sufficient  clearness.  [His 
Lordship  read  some  of  the  charges  in  the  bill,  and  repeated  that 
they  most  distinctly  charged  the  fraud,  which  the  respondents 
imputed  to  Mr.  Attwood  and  to  James  and  Edwards,  in  respect 
of  the  papers  furnished  to  the  deputation.] 

My  Lords,  on  the  law  upon  this  subject,  it  appears  to  me  that 
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there  is  little  or  no  difference  of  opinion,  (a)  I  do  not  quite 
agree  with  my  noble  and  learned  friend  who  last  addressed  you, 
that,  in  order  to  set  the  contract  aside,  the  parties  must  appear  to 
have  been  induced  entirely  to  enter  into  it  by  false  representa- 
tions ;  I  say,  if  the  parties  are  induced  fraudulently  in  any  way, 
although  they  may  have  other  reasons  for  entering  into  the  con- 
tract, if  the  strong  grounds  which  prevailed  on  them  to  enter 
into  the  contract  were  fraudulent  representations,  that  will  give  an 
action  in  a  Court  of  Law  for  deceit,  and  that  I  should  hope  would 
be  considered  as  a  sufficient  ground  in  a  Court  of  Equity  to  set 
atdde  such  contract.  The  representations,  of  course,  must  be 
material,  and  the  party  making  must  know  at  the  time  that  he 
was  making  representations  which  were  false.^  I  am  aware  that 
if  a  party  chooses  to  trust  to  the  representations,  and  does  not 
make  any  inquiry,  that  reliance  will  be  sufficient  to  make  out  a 
charge  of  false  representations  so  as  to  set  aside  the  con- 
tract. If  the  party  thinks  proper  to  inquire,  and  to  use  *  his  *  508 
own  eyes,  and  does  not  depend  upon  the  representations, 
if  the  representations  be  of  that  nature,  that  by  a  view  of  the 
thing  he  can  detect  their  falsehood,  undoubtedly  the  party  mak- 
ing the  representations  will  not  be  answerable  for  that  falsehood, 
but  the  other  party  must  consider  it  as  attributable  to  his  own 
negligence  if  he  thought  proper  to  give  weight  to  any  such  repre- 
sentations. But  if  a  party  who  thinks  proper  not  to  trust  entirely 
to  the  representations  is  prevented  from  making  such  full  inquiry, 
as  he  otherwise  would  have  made,  by  any  artifice  on  the  part  of 
the  person  making  these  representations,  in  that  case  the  con- 
tract ought  to  be  set  aside. 

My  Lords,  I  think  I  shall  have  no  difficulty  in  showing,  that 
some  of  those  representations  which  were  made  were  false,  to  the 
knowledge  of  Mr.  Attwood,  and  that  the  parties  trusted  very 
much  to  Mr.  Attwood,  and  did  not  make  such  an  inquiry  as  they 
would  have  made  if  they  had  not  been  deluded  by  false  represen- 
tations ;  and  I  shall  also,  I  think,  make  out  to  your  Lordships* 
satisfaction,  that  they  were  prevented  from  making  that  full 
inquiry  which  they  otherwise  could  have  made.  If  I  establish 
these  propositions,  I  am  quite  sure  I  shall  have  shown  your  Lord- 
ships that  this  is  a  case  in  which  the  matter  ought  to  be  sub* 
mitted  to  a  jury,  and  ought  not  to  be  decided  in  its  present  stage. 
What  question  can  be  so  proper  for  the  consideration  of  a  jury  as 

(a)  Vide  supra,  pp.  329,  395,  444  et  seq. 
^  See  ante,  233,  notes  (1)  and  (2). 
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this  ?  A  jury  of  Staffordshire  gentlemen  would  be  much  better 
acquainted  with  subjects  of  this  sort  than  any  of  your  Lordships 
can  be ;  they  would  know  the  materiality  or  immateriality  of 
facts  much  better  than  any  of  us.  It  has  been  the  whole  business 
of  the  lives  of  many  of  them  to  attend  to  subjects  of  this  sort ; 
therefore  they  could  form  a  conclusion  as  to  whether  repre- 

*  504   sentations  are  *  true  or  false  with  much  greater  readiness 

than  it  is  possible  your  Lordships  can,  whose  minds  have 
been  occupied  by  very  different  pursuits.  Will  any  man  doubt 
that  this  is  a  proper  case  to  be  submitted  to  a  jury,  who  can  best 
judge  of  the  credit  that  is  due  to  witnesses,  when  your  Lordships 
have  such  contradictory  evidence  in  the  cause,  and  when  many 
facts  are  stated  of  which  further  explanation  can  be  given  than  it 
is  possible  to  get  from  the  written  examinations?  Courts  of 
Equity,  frequently,  upon  the  consideration  of  a  cause  where  it  is 
material  to  get  at  the  character  of  the  witnesses  who  depose  to 
different  facts,  feel  that  it  is  impossible  for  them  to  do  justice 
without  sending  the  case  to  an  issue  ;  as  in  the  case  of  De  Beavr 
voir  V.  Rhodes^  (a)  in  this  House.  I  venture  to  say,  if  that  cause 
had  been  decided  without  having  been  s^nt  to  an  issue,  a  very 
different  decision  would  have  been  pronounced  from  that  which 
was  ultimately  pronounced.  Now  that  case,  and  many  others 
that  could  be  referred  to,  show  how  important  it  is  that  this  case 
should  be  sent  to  be  tried  by  a  jury. 

My  Lords,  an  objection  has  been  made  by  my  noble  and  learned 
friend  who  last  addressed  you,  of  the  great  length  of  time  that 
this  cause  would  take  if  sent  to  an  issue,  and  that  it  would  be 
impossible  for  any  jury  to  come  to  a  decision  upon  it.  If  the 
case  is  to  be  conducted  in  the  Court  of  Nisi  Prius  at  the  length 
to  which  it  has  been  carried  out  here,  it  would  be  perfectly 
impossible.  I  have  had  a  little  more  experience  of  the  time  that 
it  is  necessary  to  occupy  in  disposing  of  a  Nisi  Prius  cause  than 
of  a  cause  in  this  House,  or  in  a  Court  of  Equity,  and  I  venture 

to  undertake  that  in  two  days,  at  farthest,  a  jury  would 

*  505    come  to  a  most  satisfactory  conclusion,  and  give  a  *  ver- 

dict that  would  afford  the  best  possible  assistance  to  your 
Lordships  in  pronouncing  your  judgment.  My  noble  and  learned 
friend  also  said,  that  there  must  be  an  infinite  number  of  issues. 
I  can  undertake  to  say  that  two  issues,  namely,  the  quantity  of 
iron,  and  the  price  of  making  that  iron,  would  be  all  that  would 

(a)  Vide  post^  a  note  of  that  case. 
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be  necessary  to  submit  to  a  jury;  and  that  upon  the  verdict 
found  upon  those  two  qiiestions,  a  satisfactory  judgment  upon 
the  whole  cause  might  be  given  by  your  Lordships.  If,  as  has 
been  charged  on  one  side,  it  should  be  found  that  Mr.  Attwood's 
representations  were  wrong  on  these  points,  they  must  have  been 
wrong  with  the  knowledge  of  Mr.  Attwood,  unless  he  wilfully 
shut  his  eyes,  and  would  not  inform  himself  of  that  which  for 
many  years  it  was  his  duty  to  inform  himself  of. 

My  Lords,  I  forgot  to  mention,  that  there  may  also  be  another 
question  which  it  may  be  material  to  raise,  and  that  is  whether 
Ae  parties  made  their  objection  to  this  contract  sufficiently  early ; 
because  unquestionably  if  a  party  thinks  proper  -to  sleep  over  his 
interest  and  does  not  make  his  objection  within  a  reasonable  time, 
he  cannot  entitle  himself  to  relief.  But  what  is  a  reasonable 
time  for  the  party  to  make  his  objection,  is  particularly  a  ques- 
tion of  fact  to  be  judged  of  properly  by  a  jury  on  a  due  consid- 
eration of  all  the  circumstances  of  the  case,  of  the  importance 
of  the  subject,  the  difficulties  that  a  prudent  man  would  find 
himself  incumbered  with  when  attempting  to  make  up  his  mind 
whether  it  formed  an  dbjection  to  the  contract  or  not.  I  think 
it  would  be  proper  to  submit  that  to  the  jury,  although  I  for  one 
should  have  no  great  doubt  upon  it.  The  parties,  it  appears, 
were  put  in  possession  in  the  month  of  November,  1825.  In 
February  following,  one  of  them  began  to  suspect  they 
had  not  been  fairly  dealt  with ;  he  *  stated  that  suspicion  ♦  506 
to  P.  Taylor,  who  answered  to  this  effect :  "  We  had  bet- 
ter wait  till  the  quarterly  accounts  come  in,  we  shall  then  see 
whether  we  have  been  fairly  dealt  with  or  not,  and  then  it  will 
be  time  enough  for  us  to  take  steps  in  a  Court  of  Equity  to 
relieve  ourselves  from  this  contract."  That  was  very  reasonable 
and  proper  advice ;  until  the  quarterly  accounts  came  in  they 
could  not  possibly  form  a  judgment  whether  it  was  fit  for  them 
to  take  steps  to  get  relieved  from  the  contract.  The  quarterly 
accounts  came  in,  and  instead  of  showing  a  profit  of  90,000^, 
which  Mr.  Attwood  stated,  some  little  time  before  the  contract 
was  made,  had  been  the  produce  of  these  mines  in  one  year,  it 
was  somewhere  about  8000Z.  One  is  surprised  that  a  gentleman 
in  possession  of  mines,  producing  90,0007.  a  year,  should  be 
desirous  of  giving  them  up.  These  are  general  observations, 
and  do  not  bear  particularly  upon  the  points  to  which  I  am 
about  to  call  your  Lordships*  attention. 

My  Lords,  in  the  first  place,  I  will  inquire,  was  there  any  ma- 
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terial  misrepresentation?  Mr.  Attwood^s  representations  were 
taken  down  on  the  paper  called  P.  T.  1,  in  the  handwriting  of 
P.  Taylor ;  its  accuracy  was  distinctly  admitted  by  Mr.  Attwood ; 
so  that  it  may  be  treated  as  a  paper  in  the  handwriting  of  Mr. 
Attwood*  It  represents,  that  at  the  Dudley  Wood  furnaces  the 
cost  of  making  pig-iron  was  only  il.  8$.  per  ton.  When  Wilkin- 
son and  Dransfield  went  down  and  had  a  fuller  opportunity  of 
examining  the  books  than  any  party  had  before,  they  found  that 
the  expense  amounted  to  51.  is.  per  ton,  being  16«.  per  ton  higher 
than  the  represented  expense,  and  making  a  difference  of  18,000{. 
a  year  upon  the  whole  concern.  I  think  I  need  not  trouble  your 
Lordships  with  a  single  observation  to  show  that  this  was  a  very 
material  misrepresentation. 

•  607        *  The  next  question  is,  did  Mr.  Attwood  know  at  the 

time  the  misrepresentation  was  made,  that  he  was  giving 
an  account  of  the  expense  of  making  this  iron,  which  would 
make  a  difference  to  the  purchasers  of  18,000Z.  a  year?  It  is 
very  seldom  that  a  man  in  his  senses,  after  having  made  a  false 
representation,  directly  admits  the  falsehood  of  it.  We  must 
judge  from  the  conduct  of  the  man;  and 'the  Court  to  which  I 
am  anxious  to  send  this  case,  can  determine  better  than  any 
other  what  has  been  the  conduct  of  Mr.  Attwood,  and  from 
thence  infer  whether  he  knew  that  the  statement  which  he  made 
was  true  or  false. 

Tour  Lordships  will  recollect  that  the  first  contract  went  off 
in  consequence  of  the  serious  mistakes  that  were  committed  by 
Mr.  Attwood,  he  having  sold  some  of  the  property  as  held  under 
a  lease,  but  of  which  in  fact  there  was  no  lease.  There  was  then 
a  discussion  with  respect  to  the  renewal  of  the  contract.  The 
company  would  not  renew  their  contract  unless  the  accuracy  of 
the  P.  T.  paper  was  tested.  Mr.  Attwood  agreed,  and  three  of 
the  directors  went  down.  They  were  assembled  in  the  drawing- 
room  of  Mr.  Attwood ;  himself  with  his  agents,  being  in  another 
room ;  the  directors  desired  some  papers  in  verification  of  the 
statements  in  the  P.  T.  paper.  Now,  if  the  P.  T.  paper  was  a 
mere  estimate,  would  they  desire  papers  in  verification  of  an 
estimate  ?  That  desire  gives  the  paper  the  character,  not  of  an 
estimate,  but  a  professed  statement  of  facts.  They  d^ired  to 
have  a  statement  verifying  the  accuracy  of  the  P.  T.  paper;  in 
consequence  of  which,  two  agents,  Edwards  and  James,  were 
immediately  ordered  by  Mr.  Attwood  to  make  out  papers  to 
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prove  the  accuracy  of  that  paper.    They  made  out  a 
series  of  papers  beginning  with  D.  1,  *  and  terminating    ♦  608 
with  D.  12.     It  turns  out  that  one  was  inaccurltte,  and 
the  inaccuracy  of  the  one  was  to  be  got  rid  of  by  the  inaccuracy 
of  the  others.     The  parties  in  the  drawing-room  looked  at  those 
papers;  they  were  not  satisfied  with  them.    They  said,  ^^We 
want  such  a  book,"  and  one  of  the  agents  went  out  and  told  Mr« 
Attwood.     He  was  very  much  discomposed,  and  said,  "They 
must  by  no  means  have  that  book."     Having  professed  to  pro- 
duce all  books,  what  objection  could  he  have  had,  if  he  was  act- 
ing fairly  and  honestly,  to  produce  this  book  ?    He  said,  "  No,  go 
in  and  tell  them  there  is  a  man  that  will  give  the  whole  sum." 
Whether  the  person,  who  went  in,  told  them  that,  most  likely 
he  did,  whether  he  did  or  did  not,  there  is  no  direct  proof,  but 
of  that  a  jury  would  require  evidence,  and  would  not  be  satisfied 
without  it.    I  cannot  compliment  the  company  with  having  ap- 
pointed parties  well  qualified  to  conduct  such  a  negotiation  as 
this  with  so  skilful  a  person  as  Mr.  Attwood ;  they  were  imme- 
diately satisfied ;  out  came  this  man  and  said,  ^^  Harrison  is  read- 
ing the  newspaper,  and  they  are  quite  satisfied ; "  upon  which 
one  of  the  agents,  in  the  presence  of  Mr.  Attwood,  —  and  I  mean 
to  say,  this  is  as  strong  evidence  against  him  as  any  thing  that 
could  come  out  of  his  own  mouth,  —  said,    "The  old  fools  I" 
What  construction  can  be  put  upon  that  ?    ^^  Oh,  those  stupid 
fellows,  who  have  been  sent  down  from  London,  are  so  unequal  • 
to  the  task  they  have  undertaken,  that  they  are  put  off  by  such 
an  assertion  as  this,  that  there  is  a  person  who  will  give  550,0002. 
for  the  property  I  "     My  Lords,  would  any  jury  in  the  world  hesi- 
tate in  saying,  that  Mr.  Attwood  is  to  be  answerable  for  that 
expression?    If  he  had  met  the  deputation  fairly,  why  did 
he  not  express  *  his  displeasure  at  such  conduct  ?     Why    *  509 
did  he  not  say,  "  Go  in  and  tell  them  there  are  such  and 
such  papers."    It  appears  he  had  stock  papers,  from  which,  with 
very  little  trouble,  the  expense  of  manufacturing  iron  might  have 
been  made  out  to  the  satisfaction  of  the  deputation.    Now,  they 
were  distinctly  told  there  were  no  such  papers,  and  that  the  only 
papers  they  could  get  at,  were  the  papers  during  the  time  of 
James  and  Matthias  Attwood.     Was  this  true  ?    Certainly  not ; 
and  if  it  was  not  true,  must  not  Mr.  Attwood  have  known  it  was 
not  true  ?    Certainly,  there  cannot  be  a  doubt  about  it ;  and  he 
must  have  known  that  he  was  imposing  upon  those  men,  who 
were  not  sufficiently  acquainted  wiUi  matters  of  this  sort.    They 
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were  imposed  upon,  and  they  inquired  no  farther.  This,  I  say, 
brings  the  case  within  one  of  the  principles  of  law  which  I  have 
stated.  These  persons  relied  on  the  veracity  of  Mr.  Attwood 
and  of  his  agents;  they  were  prevented  from  making  further 
inquiry  by  relying  on  their  statements ;  then,  according  to  all  the 
cases  that  were  ever  decided  on  the  subject,  according  to  the 
principles  of  natural  justice,  to  which  my  noble  and  learned 
friend  has  alluded,  recognized  in  the  clearest  way  by  the  civil 
law  as  well  as  by  the  law  of  this  country,  this  contract  unques- 
tionably was  fraudulent.  If  this  deputation  had  not  been  in- 
terrupted in  pursuing  their  inquiries  by  the  assertions  of  Mr. 
Attwood,  they  would  have  discovered  this  enormous  difference 
in  the  value  of  the  property,  amounting  to  18,000Z.  a  year  in  the 
manner  I  have  stated. 

My  Lords,  we  come  to  another  circumstance  ;  the  fault  in  the 
mine.    I  agree  with  all  that  has  been  said,  that  the  evidence  is 
too  indistinct  to  bring  any  charge  on  this  head  against  Mr.  Att- 
wood, but  one  cannot  help  suspecting  something,  from  this 

*  510    rubbish  being  *  put  in  the  situation  in  which  the  parties 

were  prevented  from  making  full  inquiry :  one  of  the  wit- 
nesses said,  "  Why  is  this  rubbish  here  ?  I  should  like  to  see 
what  is  beyond  it."  The  answer  was,  "  Oh,  we  are  not  working 
there  at  present,  it  is  not  necessary,  we  find  so  much  coal  in 
another  direction."  When  Mr.  Attwood's  attention  was  called  to 
this,  he  said,  "  If  there  is  a  fault,  it  is  very  lucky  it  is  so  near  the 
boundary."  After  that,  one  cannot  but  have  suspicion  that  he 
knew  there  was  a  fault  in  the  mine,  and  that  this  might  have 
been  an  artifice  for  the  purpose  of  preventing  fuU  inquiry  into  its 
existence. 

My  Lords,  we  now  come  to  another  part  of  the  case;  the 
quantity  of  iron  made.  I  have  already  stated  that  there  were 
stock  papers.  One  need  not  want  much  evidence  upon  that  sub- 
ject ;  it  is  impossible  that  a  concern  of  this  nature  could  have  been 
carried  on  without  having  accounts  of  the  cost  of  making  pig- 
iron,  which  must  vary  with  the  times  and  the  price  of  the  articles. 
It  is  in  evidence  by  several  witnesses  that  there  were  such  stock 
papers,  and  those  papers  were  never  produced.  I  say,  therefore, 
that  is  a  sufficient  concealment  to  show  the  fraudulent  design 
with  which  the  false  representation  was  made.  Then  as  to  the 
quantity  of  iron  made.  The  P.  T.  paper  stated,  that  at  the  six 
furnaces  which  were  on  part  of  the  property,  860  tons  of  iron  were 
made  weekly,  and  that  there  were  in  another  part  six  furnaces 
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where  there  were  none.  The  latter  statement  has  been  properly 
described  as  a  mere  estimate,  not  an  actual  statement.  But  with 
respect  to  the  other  part  of  the  paper,  seyen  witnesses  swear  it 
was  intended  as  an  absolute  positive  statement  of  the  quantity  of 
iron  that  was  then  made  from  the  six  furnaces ;  and  though  there 
were  only  five  at  work,  the  persons  who  looked  at  them 
*  could  not  possibly  know  how  long  the  one  furnace  had  *  511 
not  been  at  work ;  they  might  imagine  that  it  only  stopped 
for  a  short  time ;  they  might  rely,  therefore,  under  those  circum- 
stances, on  the  account  which  was  produced,  stating  that  there 
were  six  fumades  actually  working,  and  that  those  six  produced 
this  quantity  of  360  tons.  If  the  gentlemen  who  went  down 
were  content  with  an  hypothetical  statement,  when  they  could 
have  had  a  positive  statement,  I  should  say,  my  Lords,  they  were 
ahnost  entitled  to  be  relieved  on  the  ground  of  their  imbecility. 
I  venture  to  say  there  is  no  man,  possessing  sufficient  sense  to 
conduct  his  affairs  in  the  world,  who  would  be  content  with  a 
statement  that  such  and  such  a  quantity  of  iron  might  be  made, 
when  he  was  talking  with  a  man  who  had  been  in  possession  of 
those  mines  for  years,  and  who  had  been  employed  under  his 
uncles  before  he  himself  was  in  possession,  and  who  therefore 
could  state  the  actual  quantity  made.  Who  would  have  been 
content,  under  those  circumstances,  with  a  hypothetical  state- 
ment of  what  it  was  possible  that  the  mine  could  be  made  to  pro- 
duce ?  It  has  been  admitted  that  Mr.  Attwood  said  this  paper 
was  perfectly  correct.  What  is  the  language  ?  —  "  There  are  six 
furnaces,"  tiiough  only  five  were  then  at  work ;  "  they  are  mak- 
ing." Can  that  form  of  language  be  taken  as  expressive  of  a  hope 
that  at  some  future  time  such  quantity  would  be  made  ?  No,  the 
words  are  these :  ^'  they  are  making."  It  is,  therefore,  as  plain  as 
words  can  represent  it,  that  the  furnaces  were  at  that  very  instant 
making  the  quantity  of  360  tons.  Here  is  a  gross  misrepresenta- 
tion, —  a  misrepresentation,  the  falsehood  of  which  it  is  impos- 
sible that  Mr.  Attwood,  who  had  attended  to  the  management  of 
such  a  concern,  must  not  have  known. 

*  My  Lords,  there  are  many  circumstances  in  this  case,  *  512 
which,  in  my  opinion,  require  to  be  examined  into ;  your 
Lordships  know  perfectly  well  that  it  is  not  an  uncommon  thing  in 
a  Court  of  Equity  to  direct  that  the  plaintiff  and  defendant  shall 
be  examined.  It  often  happens,  particularly  in  a  case  of  fraud, 
that  by  the  examination  of  the  plaintiff  and  defendant  fraud  can 
alone  be  detected.  I  should  be  desirous  that  Mr.  Attwood  should 
TOL.  TI.  24  [  869  ] 


*  512  CASES  IN  THE  HOUSE  OF  LORDS. 

be  put  to  the  bar,  not  as  a  witness  to  be  examined  in  chief,  but 
as  an  adverse  witness  to  be  cross-examined,  and  also,  if  it  was 
thought  proper,  to  be  contradicted.  By  that  process  only  could 
your  Lordships  ever  extract  an  accurate  account  of  this  case,  and 
without  that  accurate  account  your  Lordships  cannot  possibly  know 
what  judgment  ought  to  be  given.  I  should  like  to  hear  how 
Mr.  AttT^ood  would  explain  those  facts.  The  loss,  of  which  the 
purchasers  complain,  is  not  attributable  to  the  fall  in  the  price  of 
iron,  but  to  the  property  being  represented  as  being  in  a  state  in 
which,  in  point  of  fact,  it  never  was.  I  should  like  to  know  what 
Mr.  Attwood  gave  for  this  property  which  he  selW  at  550,000Z.  ? 
I  think  that  would  be  a  most  material  ingredient  in  guiding  your 
Lordships'  judgment.  I  should  like  to  know  how  Mr.  Attwood 
would  account  for  the  extraordinary  circumstance,  that  the  prop- 
erty which,  according  to  his  representation,  produced  90,000/.  a 
year,  can  now  only  produce  6000Z.  or  8000Z.  ?  That  would  be  a 
most  important  inquiry. 

My  Lords,  there  are  other  persons  who  have  been  made  defend- 
ants, improperly  perhaps,  James  and  Edwards.     It  would  be  very 
desirable  that  they  and  P.  Taylor  should  be  examined.    They 
can  throw  much  more  light  on  this  subject  than  has  yet  been 
thrown  upon  it.     Two  of  my  noble  and  learned  friends 

*  518    *  seem  to  think  that  the  parol  evidence  was  not  at  all  ma- 

terial. I  think  the  case  has  not  been  half  tried,  until  the 
parol  evidence  has  been  fully  and  fairly  sifted  and  examined  in 
the  only  way  in  which  it  can  be  sifted  and  examined,  with  a  view 
to  get  at  the  truth ;  namely,  in  a  Court  where  the  witnesses  are 
examined  and  cross-examined  vivd  voce.  If  truth  is  to  be  got  at, 
that  is  the  first  step  to  be  taken  before  any  just  decision  can  be 
given.  A  just  decision  cannot  be  given  until  the  whole  facts  are 
before  the  House ;  and  they  cannot  be  got  at  by  a  paper  examina- 
tion. There  has  been  already,  in  my  opinion,  a  great  deal  of 
time  misspent.  Instead  of  the  time  which  has  been  occupied  at 
all  tending  to  produce  a  clear  view  of  this  case,  it  has  tended  to 
perplex  the  Judge  to  whom  it  was  submitted,  if  any  thing  could 
perplex  and  puzzle  a  Judge  of  so  luminous  and  distinct  a  mind  as 
my  noble  and  learned  friend.  It  had  a  tendency  to  darken  rather 
than  to  enlighten  the  case. 

My  Lords,  I  am  quite  sure  that  by  a  short  examination  into 

the  points  I  have  submitted  to  your  Lordships,  light  more  clear 

than  has  yet  been  produced  may  be  obtained,  upon  which  a  just 

judgment  may  be  given,  and  therefore,  without  going  at  greater 
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length  into  the  case,  I  shall  move  that  judgment  be  postponed, 
until  issues  be  directed  to  be  tried  by  a  special  jury  of  Stafford- 
shire, to  inquire  whether  the  contract  was  not  obtained  by  fraud- 
ulent representation. 

The  Lord  Chancellor. — My  Lords,  I  apprehend  that  the 
form  in  which  my  noble  and  learned  friend  should  bring  that 
matter  under  consideration  should  be,  if  your  Lordships  should 
agree  to  it,  after  the  judgment  has  been  reversed.  Then  I 
should  move  your  Lordships  to  dismiss  the  bill,  with 
costs.  In  lieu  *  of  that,  and  as  an  amendment  upon  that  *  514 
motion,  my  noble  and  learned  friend  would  substitute 
what  he  proposes. 

Lord  Brougham.  —  You  must  first  get  rid  of  the  judgment, 
in  order  to  grant  an  issue. 

The  Earl  op  Devon.  —  I  moved  that  the  decree  appealed 
from  be  reversed  ;  that  is  the  question  now  before  the  House. 

The  Lord  Chancellor  then  put  that  question,  which  was 
agreed  to. 

His  Lordship  next  put  the  question,  that  the  bill  be  dismissed, 
with  costs. 

Lord  Wynpord 'moved  his  amendment,  adding  that  they  must 
settle  the  issues  afterwards. 

Lord  Brougham.  —  I  can  assure  you,  from  a  knowledge  of  the 
merits  (rf  the  case,  that  those  issues,  whichever  way  they  may  be 
decided,  will  leave  the  question  just  as  it  now  stands. 

Lord  Wynpord.  —  We  can  discuss  that  when  we  draw  the 
issues. 

The  Lord  Chancellor.  —  My  noble  and  learned  friend  has 
not  stated  in  what  shape  he  proposes  to  submit  this  question 
to  the  jury  upon  issues.  Of  course  it  is  material  to  consider 
whether  it  is  possible  to  frame  issues  upon  which  a  jury  could 
come  to  a  conclusion  which  would  enable  the  House  ultimately 
to  dispose  of  the  cause.  To  say  that  there  ought  to  be  issues, 
without  considering  what  issues  they  are  to  be,  seems  to  me  to 
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the  witnessed  is  stated  in  the  bill ;  but  the  manner  in  which  tiiia 
fraud  was  practised  is  sufficiently  stated,  that  is,  that  the  appel- 
lant made  representations,  and  that  he  knew  those  representations 
were  false.  The  Courts  of  Common  Law,  with  which  I  am  more 
familiar  than  with  Courts  of  Equity,  are,  I  find,  more  liberal  upon 
this  subject. 

Lord  Ltndhurst.  —  My  Lords,  I  do  not  rise  for  the  purpose  of 

prolonging  this  discussion ;  but  I  find  upon  the  face  of  the  bill  it  is 

charged  against  Mr.  Attwood,  that  he  stated  that  he  had  not 

kept  any  yield  account,  and  had  no  materials  from  which  a 

yield  account  could  be  ascertained ;  and  when  he  answers 

*  618    in  the  *  very  terms  of  the  bUl  that  he  had  not  kept  a  jield 

account,  and  had  no  means  by  which  he  could  ascertain 
what  the  yields  were,  surely  from  that  mode  of  answering  we  may 
legitimately  infer  that  there  were  accounts,  which  he  had  not 
produced,  which  would  have  enabled  him,  with  the  accounts 
that  were  produced,  to  make  out  a  yield  account,  contrary  to 
the  statement  contained  in  the  answer,  and  in  affirmation  of 
the  statement  contained  in  the  bill  ?  But  in  order  that  the 
defendant  might  not  be  taken  by  surprise,  what  was  the  course 
that  was  pursued  ?  Before  his  answer  was  put  into  the  amended 
bill,  notice  was  given  to  him  that  this  defect  would  be  insisted 
upon ;  particular  papers  were  pointed  out,  the  names  of  the 
witnesses  by  whom  they  would  be  proved  were  pointed  out,  so 
'  that  Mr.  Attwood  had  ample  opportunity  of  examining  the  wit- 
nesses, whose  names  were  mentioned,  and  who  were  examined 
in  chief ;  he  might  have  cross-examined  them  to  the  facts. 

My  noble  and  learned  friend  (Lord  Brougham),  who  discussed 
this  question  so  ably  and  eloquently  in  the  course  of  this  day, 
stated  that  the  existence  of  those  papers  was  proved  by  only 
two  or  three  witnesses ;  they  are  proved  by  seven  or  eight  wit- 
nesses, all  of  whom  were  concerned  in  making  out  those  state- 
ments, and  all  prove  distinctly  the  object  for  which  they  were 
made  out ;  and  connecting  those  books  with  the  other  books  of 
the  concern,  in  a  very  short  period  —  I  think  one  of  them  stated 
that  in  two  or  three  hours  —  he  could  have  madq  out  a  yield 
account  Tespecting  the  produce  of  the  works  at  some  particular 
period. 

The  Lord  Chancellor.  —  That  took  place  before   the  bill 
was  amended,   and  if  the    plaintiffs   were  advised   that  they 
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could  make  out  a  case  arising  from  those  *  stock  papers,   *  519 
according  to  the  regular  proceeding,  they  ought  to  have 
amended  their  bill,  and  put  that  case  upon  the  record.     The 
defendant  has  no  occasion  to  take  notice  of  any  thing  that  is  not 
on  the  record. 

Lord  Lyndhurst.  —  I  do  not  consider  it  at  all  out  of  the 
record.  If  it  is  charged  distinctly  that  he  has  the  means  of 
making  out  a  yield  account,  how  is  it  out  of  the  record,  because 
you  do  not  set  out  the  particular  evidence  on  which  you  are  to 
support  the  issue  ? 

The  Earl  of  Devon.  —  I  apprehend  that  the  only  question 
which  we  have  now  to  consider  is,  whether  we  shaU  or  shall  not, 
having  removed  out  of  the  way  the  decree  which  has  been  made, 
send  down  the  matter  to  be  tried  by  a  jury.  I  confess  I  cannot 
quite  understand  the  doctrine  of  my  noble  and  learned  friend 
that  we  are  to  consider  what  those  issues  are  to  be  at  some 
future  day.  It  appears  to  me  to  be  absolutely  essential,  in  order 
to  form  a  judgment  with  any  decree  of  accuracy,  whether  we 
shall  or  shall  not  forward  the  ends  of  justice  by  issues,  that  we 
should  have  in  our  minds  some  idea  of  what  the  substance  of 
those  issues  is  to  be  (the  exact  form  in  which  they  should  be 
drawn  up  is  another  thing) ;  but  we  ought  to  know,  before  we 
come  to  any  conclusion,  what  are  the  issues  upon  which  we  are 
to  take  the  opinion  of  a  jury.  My  noble  and  learned  friend  felt 
that,  and  he  threw  out  two  points  upon  which  he  said  the  verdict 
of  a  jury  would  enable  the  House  to  come  to  a  more  satisfactory 
conclusion.  I  can  only  say  that  if  those  points  were  foimd,  as 
my  noble  and  learned  friend  expects  they  would  be  found,  they 
would  not,  in  the  view  which  my  noble  and  learned  friend  on  the 
woolsack,  and  my  noble  and  learned  friend  who  has  spoken 
to-day  have  formed',  and  which  I  myself  have  *  formed,  *  520 
make  the  slightest  alteration  in  our  opinion.  There  are 
at  least  a  dozen  other  points,  upon  which,  if  it  was  necessary  to 
take  the  opinion  of  a  jury  at  aU,  it  must  also  be  taken  before  any 
further  materials  could  be  got  at  for  forming  our  decision,  which, 
after  all,  be  it  recollected,  must  be  a  decision  founded  on  the 
principles  of  a  Court  of  Equity ;  and  the  case  must  be  decided 
according  to  the  rules  of  pleading  and  usage  of  a  Court  of 
Equity.  And  on  those  rules  of  pleading  and  with  reference 
to  the  circumstances,  which  as  a  Court  of  Equity  we  have, 
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arising  out  of  thd  conduct  of  the  parties,  as  shown  by  their 
letters,  by  their  proceedings,  and  in  various  ways;  with  refer- 
ence to  all  these  circumstances  taken  together,  and  not  only 
to  the  two  isolated  points  to  which  my  noble  and  learned  friend 
has  referred,  ought  the  judgment  in  this  case  to  be  given. 
That  judgment  has  now  been  given  according  to  the  best  lights 
which  those  who  have  delivered  it  have  been  able  to  throw 
upon  the  case.  And  I  confess  it  does  appear  to  me  that  instead 
of  tending  to  elucidate  the  matter,  or  arrive  one  step  nearer  to  a 
just  conclusion  by  sending  down  this  matter  to  be  tried  by  a  jury, 
we  should  be  adding  labour  and  sorrow  to  both  parties,  and  not 
in  the  least  advance  your  Lordships  in  getting  at  the  justice  of 
the  case. 

Lord  Wynpord  suggested  the  form  of  issues  which  he  pro- 


LoRD  Brougham.  —  My  Lords,  it  is  unnecessary  that  I  should 
say  more  than  that  I  entirely  concur  with  my  noble  and  learned 
friends  who  think  that  there  ought  not  to  be  any  issue,  and  that 
there  are  materials  enough  in  this  cause  to  enable  us  to  come  to 
a  conclusion  ;  regard  always  being  had  to  this,  that  a  party 

is  not  to  come  into  a  Court  of  Equity,  and,  upon  the 
*  521   *  ground  of  fraud,  seek  to  be  relieved  from  his  contract, 

and  having  failed  upon  the  ground,  on  which  he  put  his 
case,  to  support  the  allegations  of  that  case ;  while  the  other 
party  has  relieved  himself  from  those  allegations  on  the  evidence 
whereby  alone  the  complainant  sought  to  establish  them.  I  will 
not  aid  in  allowing  that  party,  as  it  were,  to  mend  his  hand,  by 
sending  an  issue  to  be  tried  at  law.  It  is  his  business  to  make 
such  a  case  as  to  show  the  Court  before  whom  he  comes  that 
there  are  grounds  for  relief.  The  very  general  issues  which  are 
proposed  by  my  noble  and  learned  friend  would  be  sending  the 
whole  case  of  equity  and  law  to  a  jury,  for  they  raise  the  ques- 
tion, is  there  any  such  fraud  as  gave  rise  to  the  contract  which 
ought  to  entitle  the  party  to  have  that  contract  rescinded  ?  Then 
would  arise  the  question  of  legal  and  equitable  fraud.  It  is  send- 
ing an  equitable  question  to  be  tried  by  a  jury.  It  is  hardly  pos- 
sible to  say  that  the  sending  of  the  case  to  a  jury  could  give  us 
any  light. 

The  Lord  Chancellor. — The  original  motion  is,  "  That  this 
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bni  be  dismissed  with  costs/'  since  which  it  has  been  moved,  as  an 
amendment,  to  leave  out  the  words  after  "  that,"  for  the  purpose 
of  inserting  ^'issues  be  sent  down."  The  question  is,  whether 
the  words  proposed  to  be  leffc  out  stand  part  of  the  question. 

The  amendment  was  negatived ;  after  which  the  Lord  Chan- 
cellor put  the  original  question,  "  that  the  bill  be  dismissed,  with 
costs,"  which  was  carried  (Lord  Lyndhubst  and  Lord  Wynpobd 
diisentientibus^, 

Mr.  Serjeant  Wilde.  —  Your  Lordships  are  aware,  from  the 
printed  papers,  that  several  orders  have  been  made  in  the  course 
of  this  cause,  under  which  money  has  passed  from  the  one 
party  to  the  other,  and  I  *  apprehend  it  will  be  necessary  *  522 
that  your  Lordships  should  accompany  the  order  of  the 
House  by  some  directions  in  that  respect,  or  by  a  general  direc- 
tion that  the  cause  be  remitted  to  the  Court  below  to  give  such 
directions  as  the  justice  of  the  case  may  require.  Sums  of  money 
have  been  paid  into  Court,  which,  since  the  decree,  have  been 
paid  out  to  the  respondents  by  the  order  of  the  Court  of  Exche- 
quer ;  and  there  are  certain  other  matters  which  we  pray  of  your 
Lordships  may  be  comprised  in  directions  to  be  appended  to  the 
order  of  your  Lordships. 

The  Lord  Chancellor. — There  is  another  order  in  this  cause, 
which  is  the  subject  of  another  appeal,  (a) 

Mr.  Serjeant  Wilde. — My  Lords,  I  allude  to  money  which  has 
been  psLid  out  to  the  plaintiffs  consequently  to  the  decree.  There 
was  an  injunction  to  stay  an  action  for  interest,  which  your  Lord- 
ships may  recollect  was  reserved  by  the  contract  to  be  paid  half- 
yearly.  That  interest  was  paid  into  Court  under  the  order  which 
granted  this  injunction.  Since  the  decree  the  respondents  applied 
to  the  Court  below  to  hav.e  that  money  paid  out  to  them.  Now 
that  the  bill  is  dismissed,  that  sum  belongs  to  the  appellant.  I 
apprehend,  therefore,  that  the  appellant  is  entitled  to  have  that 
sum,  which  consisted  of  49,000Z.  consols,  and  a  sum  of  15002.  in 
money,  retransferred  to  him.  Under  the  decree  also,  the  simi  of 
10,0OOZ.  has  been  paid  for  costs.  The  appellant  has  lost  the  use 
of  that  sum  of  money  for  the  period  of  four  years ;  those  costs 
will,  I  apprehend,  be  necessarily  paid  back  to  him. 

(a)  1  Tounge,  607. 
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The  Lord  Chancellor. — My  Lords,  it  is  of  course  necessaiy 
that  whatever  has  been  dotle  under  this  decree  should  be  set  right, 
but  the  facts  are  not  before  us,  and  I  apprehend  that  the 
*  528    proper  mode  of  effecting  *  that  object  is  to  give  direc- 
tions to  the  Court  below  to  do  what  may  be  necessary 
to  be  done. 

Mr.  Wakefield. — The  words  which  we  proposeare  these :  "And 
the  Court  below  to  give  all  such  consequential  directions  as  the 
justice  of  the  case  may  require." 

Lord  Lyndhurst. — Wdtild  not  the  Court  do  that  without  any 
direction  ? 

Mr.  Wakefisld. — No,  my  Lord. 

Earl  of  Devon. — We  must  take  care  to  give  some  general 
directions. 

Lord  Ltndhurst.—- There  was  another  appeal. 

Mr.  Wakefield. — Your  Lordships  will  never  be  troubled  with 
the  other  appeal. 

By  the  order  of  the  House  then  made,  after  stating  the  days  of 
hearing  in  1835  and  1836  (being  46  days  in  all),  and  the  amend- 
ments made  in  the  decree  after  the  petition  of  appeal  was  pre- 
sented, &c.,  it  was  ^^  ordered  and  adjudged  that  the  said  decree, 
as  far  as  therein  complained  of,  be,  and  the  same  is  hereby  re- 
versed, and  that  the  bill  be  dismissed  with  costs.  And  it  is  fur- 
ther ordered,  that  the  cause  be  remitted  back  to  the  said  Court 
of  Exchequer,  to  do  therein  as  shall  be  just  and  consistent  with 
this  judgment."  (a) 


(a)  For  the  proceedings  that  were  had  on  the  remit,  in  the  Court  of 
Exchequer,  see  8  You.  k  Coll.  105  and  501. 

Attwood  v.  Small  and  Others.     (In  Chancbrt.) 

lSd9. 

Pleading.     Demurrers,    Parties, 

Mr.  Attwood,  not  being  able  to  obtain  all  the  relief  that  he  asked  in 
the  Court  of  Exchequer,,  filed  his  bill  in  Chancery  in  1838  against  all  the 
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snirivors  of  the  plaintifPs  in  the  suit  *  against  him  in  the  Exchequer,  *  524 
and  the  personal  representatives  of  James  Burton,  William  Leathley; 
and  Hart  Logan,  deceased,  alleging  that  there  was  no  personal  representative 
of  John  Morrice,  also  deceased.  That  bill  stated,  among  other  things,  the 
formation  of  the  British  Iron  Company,  the  contracts  by  the  three  managing 
directors  with  Mr.  Attwood  for  the  purchase  of  his  property,  the  institution 
of  the  said  suit  by  all  the  directors  to  set  aside  the  contracts  ;  and  that  they, 
during  the  progress  6f  that  suit,  ceased  to  be  directors,  and  were  succeeded  by 
others,  but  still  allowed  the  suit  to  be  carried  on  in  their  names  under  a  stip- 
ulation for  indemnity.  The  bill  thei\  stated  the  yarious  proceedings  in  that 
suit  and  in  the  appeal ;  and  that,  in  the  mean  time  and  since,  the  company 
and  their  agents  had  dug  and  carried  away  from  the  estate  very 'great  quan- 
tities of  coal  and  iron-stone,  and  cut  down  timber,  altering  the  surface  and 
exhausting  the  mines,  and  thereby  greatly  lessening  the  value  of  the  estate  as 
a  security  for  the  unpaid  instalments  of  'the  purchase-money. 

The  bill  further  stated  and  charged  that  the  company,  having  so  worked 
out  and  deteriorated  the  property,  were  liable  to  the  plaintiff  for  the  sum,  to 
which  the  property  by  such  means  became  an  inadequate  security  ;  that  the 
plaintiffs  in  the  Exchequer  suit,  having  obstructed  and  delayed  tiiis  plaintiff 
in  making  his  said  security  avaUable,  had  become  personally  liable  to  make 
good  to  him  the  said  instalments  and  interest ;  that  R.  Small,  Shears,  and 
J.  Taylor,  having  jointly  with  the  other  plaintiffs  so  obstructed  and  delayed 
him  in  violation  of  the  faith  on  which  he  agreed  to  exonerate  them  from  per- 
sonal liability,  were  not  entitled  to  insist  upon  such  exoneration,  and  had 
rendered  themselves  personally  liable  to  him  as  if  the  agreement  to  exonerate 
them  had  not  been  made  ;  that  it  was  the  intention  of  the  defendants  not  to 
pay  the  plaintiff  the  sum  of  325,000/.,  the  amount  of  the  unpaid  instalments, 
but  wholly  to  defraud  him  of  the  same  ;  that  the  true  intent  of  the  parties  to 
the  contrsicts  and  of  the  sixteen  directors,  when  the  same  were  entered  into, 
was,  that  the  plaintiff  should  absolutely  sell,  and  the  company,  through  the 
medium  of  R.  Small,  Shears,  and  J.  Taylor,  should  purchase  and  pay 
for  the  property  ;  and  *  that  R.  Small,  Shears,  and  J.  Taylor,  were  the  *  525 
agents  of  the  company,  and  their  names  only  were  mentioned  in  the 
contracts  to  give  effect  to  the  plaintiff's  right  to  enforce  performance  thereof, 
and  not  to  withdraw  the  company  or  their  property,  or  the  members  thereof, 
from  the  obligation  or  liability  to  pay  the  purchase-money,  and  that  it  was 
impossible  to  make  all  the  members  of  the  said  company  parties  to  this  bill. 

The  bill  prayed  for  such  declarations  by  the  Court  as  the  rights  of  the 
plaintiff  required,  and  particularly  in  regard  to  the  personal  liability  of  R. 
Small,  Shears,  and  J.  Taylor,  and  as  to  the  personal  liability  of  them  and  the 
other  trustees  and  directors  of  the  said  company,  and  the  respective  and 
several  members  thereof ;  and  as  to  the  liability  of  the  freehold,  copyhold, 
and  leasehold  estates  and  other  properties  of  the  said  company,  and  as  to  the 
personal  liability  of  the  plaintiffs  in  the  Exchequer  suit,  in  respect  of  the  said 
matters  ;  and  that  the  defendants,  R.  Small,  Shears,  J.  Taylor,  Bailey,  Bland, 
Colby,  Donaldson,  Herring,  Kerr,  Mackillop,  Onley,  and  J.  Small  (the  survi- 
vors of  the  said  plaintiffs),  might  be  decreed  personally,  and  the  other  defend- 
ants, out  of  the  respective  estates  of  their  respective  testaton^or  intestates,  to 
pay  the  plaintiff  the  sum  of  250,000/.  then  due  to  him  in  respect  of  interest, 
costs,  &c.,  together  with  so  much  interest  on  the  said  sum  of  325,000/.,  at  5/. 
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per  cent,  as  shoold  remain  due  and  unpaid  after  payment  of  the  250,000^,  or 
to  pay'to  the  plaintiff  the  value  of  the  coal  and  iron-stone  and  other  minerals 
raised  or  gotten  out  of  the  esfftites  and  mines,  or  so  much  thereof  as  should 
amount  to  the  said  stun  and  interest ;  and  in  such  latter  case,  that  all  neces- 
sary accounts  might  be  taken,  &c.  And  the  bill  prayed  for  an  injunction  and 
receiver. 

To  this  bill  three  demurrers  ^ere  put  in,  by  different  seta  of  defendants, 
for  want  of  equity  and  for  want  of  parties.  The  Yice-Chancellor,  before 
whom  the  demurrers  came  to  be  argued,  was  of  opinion  that  the  plaintiff  was 
only  entitled  to  relief  in  the  nature  of  specific  performance  of  the  contracts, 
and  to  that  relief  only  against  R.  Small,  Sheard,  and  J.  Taylor,  the  pur- 
chasers.    His  Honor  being,  of  opinion  that  under  the  contracts  and 

*  626   in  the  circumstances  that  took  place,  *the  plaintiff  was  not  entitled  to 

any  relief  against  any  of  the  defendants  or  the  company  on  the  ground 
of  conduct,  allowed  the  demurrers  of  all  the  defendants,  except  the  said  three, 
whose  demurrer,  for  want  of  equity,  his  Honor  overruled,  without  costs; 
allowing  their  demurrer  for  want  of  parties,  in  respect  that  there  was  no  per- 
sonal representative  of  J.  Morrice  before  the  Court,  (a) 

1840. 
Mr.  Attwood  appealed  from  his  Honor's  orders  to  the  Lord  ChanceUor, 
who,  after  taking  time  for  consideration,  delivered  the  following  judgment 
the  1st  of  February,  1840  :  — 

The  Lord  Chancellor.  —  This  was  an  appeal  from  orders  of  the  Vice- 
Chancellor  upon  demurrers,  the  demurrers  being  for  want  of  equity  and  for 
want  of  parties.  The  Yice-Chancellor  was  of  opinion  that  as  to  certain  par- 
ties who  were  defendants  to  the  bill,  their  demurrer  was  good  for  want  of 
equity;  he  was  of  opinion  that  the  former  directors  of  the  company,  who  were 
the  plaintiffs  in  the  suit  against  Mr.  Attwood,  were  not  proper  parties,  and  it 
follows  as  a  matter  of  course,  being  of  that  opinion,  that  the  representatives 
of  some  of  those  parties  are  also  improperly  brought  before  the  Court.  That 
being  the  Vice-Chancellor's  opinion,  it  was  not  at  all  necessary  for  him  to 
consider  whether  other  persons  ought  to  have  been  parties,  which  could  only 
arise  in  the  event  of  his  thinking  that  those  persons  who  were  the  subject  of 
the  general  demurrer  were  proper  parties.  He  was  of  opinion  that  the  bill  was 
good,  but  good  only  as  an  ordinary  bill  for  specific  performance,  and  therefore 

I  to  be  enforced  only  against  those  persons  who  were  parties  to  the  contract, 

Small,  Shears,  and  Taylor. 

I  Now,  looking  very  carefully  through  the  bill,  —  of  course  I  must  take  the 

case  as  it  is  stated  upon  the  bill,  —  the  result  of  that  decision  appears  to  me 
to  be,  that  the  plaintiff  would  have  no  remedy  at  all,  because  it  is  part  of  the 
arrangement  which  the  Yice-Chancellor  observed,  upon  part  of  the  contract, 
that  those  persons  shall  not  be  personaUy  liable.  In  the  way  in  which  the 
Yice-Chancellor  has  left  the  record,  there  are  no  persons  before  the  Court  but 
those  three  persons,  and  they  are  there  only  as  being  parties  to  the 

*  627   contract ;  but  if  *  the  contract  is  to  be  performed  in  the  way  in  which 
it  was  ananged  between  the  parties,  and  if  no  equity  has  arisen  from 


(a)  8  Law  Journal,  195  ;  18  I^egal  Observer,  8  ;  and  3  Jurist, ! 
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the  subsequent  transactions  to  give  a  better  remedy  to  the  plaintiff,  why  then 
he  is,  —  he  being  the  owner  of  the  estate,  and  the  estate  being  in  the  t>os8es- 
aion  of  the  purchasers,  and  they  not  having*  paid  the  purchase-money,  the 
Vice-Chancellor's  judgment  appears  to  me  to  haye  left  the  plaintiff  in  this 
sitoation,  —  that  he  is  only  to  prosecute  his  suit  for  the  purchase-money 
j^ainst  the  three  persons  who  are  not  personally  liable  for  it.  It  is  obvious, 
in  that  view  of  the  case;  the  plaintiff  would  have  no  remedy  at  all,  provided 
the  contract  is  to  be  performed  on  the  terms,  in  which  it  appears  on  the  face 
of  the  bill  to  be  stated,  and  that  nothing  has  happened  since  to  give  the  plain- 
tiff any  new  equity.  The  Vice-chancellor  is  of  opinion  that  nothing  has 
arisen  since  to  give  the  plaintiff  a  new  equity,  and  therefore  his  only  remedy 
is  upon  the  written  contract. 

Now  when  one  looks  at  the  case  as  stated  upon  the  bill,  that  the  plaintiff 
was  owner  of  property  of  very  great  magnitude,  consisting  principally  of 
mines  ;  that  he  entered  into  a  contract  with  certain  persons  on  behalf  of  the 
company,  the  contract  being  in  their  own  names  ;  that  the  effect  of  that  con- 
tract was  to  give  those  parties,  namely,  those  defendants  in  the  suit,  the  prop- 
erty of  which  the  plaintiff  was  so  possessed ;  that  he  was  to  be  paid  by  certain 
instalments,  for  which  the  purchasers  were  not  to  be  personally  liable ;  that 
the  instalments  were  to  be  paid  at  certain  stipulated  periods,  and  the  plaintiff 
was  to  look  to  the  security  of  the  estate  as  a  means  of  obtaining  payment ; 
that  as  the  bill  then  states,  in  fraud  of  this  contract,  and  for  the  purpose  of 
defeating  the  plaintiff's  right  and  of  appropriating  the  property  to  themselves 
without  paying  the  consideration  money,  ^ey  instituted  a  suit  containing  a 
variety  of  false  charges,  which  at  one  time  were  supposed  to  be  well  founded, 
bat  which,  by  the  decision  of  the  House  of  Lords,  have  been  declared  to  be 
ill  founded,  and  that  by  those  means,  and  by  proceedings  in  the  cause,  when 
it  was  pending  in  the  Exchequer,  they  have  protracted  the  day  of  payment,  — 
I  think  the  last  payment  was  to  be  in  1827,  — and  that  the  result  has  been 
that,  during  the  whole  of  this  period  while  they  were  preventing  the 
plaintiff  from  receiving  that  *  which  was  his  due,  namely,  the  consid-  *  528 
eiation  for  the  property  of  which  the  defendants  were  in  possessic  n, 
they  were  continuing  to  work  the  mines  and  to  exhaust  the  property,  to  which 
the  plaintiff,  according  to  his  statement,  was  to  look  for  the  purpose  of  work- 
ing out  his  security,  and  that  the  result  of  that  has  been,  that  325,000/. 
remains  due,  the  property  itself,  according  to  the  statement  in  the  bill,  having, 
by  the  working  of  the  company  in  the  mean  time,  become  an  inadequate  secu- 
rity for  that  sum  (that  is  the  statement  in  the  bill).  Now  for  this  Court  to 
say,  upon  such  facts,  that  there  is  no  remedy  for  the  plaintiff,  that  he  cannot 
go  against  the  property,  because  he  is  only  to  sue  upon  the  contract,  and  there 
being,  according  to  the  Vice-Chancellor's  decision,  only  three  persons  repre- 
senting the  contract,  and  who  are  here  only  as  being  parties  to  the  contract, 
would  be  a  state  of  things  very  much  to  be  lamented  if  it  were  so  ;  but  my 
opinion  is  certainly  that,  upon  this  statement  in  the  bill,  there  is  a  remedy 
for  the  plaintiff  ;  whether  the  facts  are  made  out  or  not,  of  course  is  not  now 
to  be  considered  ;  but  if  he  makes  out  his  case  as  stated  in  his  bill,  this  Court 
will  find  the  means,  so  far  at  least  as  the  circumstances  enable  the  Court  to 
do  so,  to  restore  the  plaintiff  to  the  situation  in  which  he  ought  to  have  stood, 
looking  at  the  contract,  now  established  between  the  parties  as  a  valid  con- 
tract, as  that  which  is  to  regulate  the  rights  of  the  parties.    In  the  first  place, 

[381] 


*581  OABES  IN  THE  HOUSE  OF  LOBDfi. 

the  case),  a  remedy  for  the  consideratioD  money  unpaid,  against  bo  mnch  of 
the  property  as  remains  now  available  for  that  purpose.  I  find  no  person 
representing  that  interest,  and  no  person  against  whom  such  a  right  can  be 
enforced.  I  think,  therefore,  that  the  actual  direptors  of  the  company  are 
necessary  parties  to  the  suit,  and  that  of  course  makes  it  unnecessary,  as 
there  must  be  an  amendment,  to  consider  whether  there  may  not  be  more 
allegations  introduced,  as  regards  Mr.  Morrice,  than  appear  upon  the  bill  at 
present.  The  result  is,  that  I  oyerrule  the  demurrer  for  want  of  equity,  and 
allow  the  demurrer  for  want  of  parties  with  leave  to  amend.  (And  so  far 
only  was  the  form  of  the  order  of  the  Vioe-Chancellor  varied.  His  Honor's 
order  as  to  costs  to  remain.    No  costs  of  the  appeal.) 
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RHODES  V  Db  BEAUVOHL 
1832. 

William  Rhodes Appellant. 

BiOHARO  Benton  db  Bbauyoib Respondent 

Fraud,    Evidenee.     Issues. 

March  16,  19,  23,  26,  and  30.    April  2,  and  5.     August  5,  16, 1882. 

The  case  so  often  referred  to  by  the  name  of  De  Beautair  y.  Rhodes,  in 
the  above  appeal  of  AUwood  y.  Small,  was  this :  The  Rey.  Pete^  BeauToir 
Circumftanoes  in  ^^^  seised  in  fee  of  an  estate  called  Balmes  Farm,  situated 
which^whenapiain.  in  the  parishes  of  Hackney  and  Shoreditch,  Middlesex,  and 
^udli^ains^a^  Consisting  of  a  mansion-house,  offices,  and  about  150  acres 
**^2^*  M*^^1J2lS«  ^^  ^*^^'  ^y  indenture  of  lease,  dated  29th  September,  1802, 
defendants  who  demised  the  same  to  William  Rhodes,  his  executors,  admin- 
¥rtto«M?*fo?*the  istrators,  and  assigns,  for  a  term  of  twenty-five  years,  at  a 
principal  defendant  rent  of  545/.,  reserying  the  right  of  resuming  certain  cloaea 
the  House  of  Lords    -       .,  '  .      *-.        7®.  ,  .  i.    -ij.        xi. 

wiii.  on  appeal,  or-  for  the  purpose  of  makmg  bncks,  or  of  bmlding  thereon, 

?l't«d,''1lnd  ^^  ^'^  granting  also  to  the  lessee  Hberty  to  dig  the  earth,  for 

persons  to  be  exam-  making  bricks,  to  the  extent  of  twenty  acres.    This  propaty 
Ined  on  the  trial.        I       ;     ®.  '       .       .    ^       ,        .      ,,  ^  •r*^^    . 

haymg  become  of  great  yalue  m  the  year  1818,  in  conae- 

quence  of  the  formation  of  the  Regent's  Canal  passing  through  it,  and  of  the 

surrounding  improyements,  Mr.  Rhodes  applied  in  March  of  that  year  for  a 

renewal  of  the  lease.    Mr.  Beauyoir  entertained  the  application,  and  replied 

that  he  would  grant  a  new  lease  in  1819,  after  a  suryey  of  the  estate,  on  sach 

terms  as  would  be  fair  between  landlord  and  tenant.    In  Noyember,  1818, 
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i 
Rhodes  commnmcated  this  answer  to  Mr.  Thomas  Tebbntt,  who  was  then,  I 

aad  for  years  before,  the  solicitor  of  Mr.  BeauYoir,  and  the  agent  for  his  I 

property  near  London,  and  expressed  a  wish  that  Mr.  Tebbntt  should  take 
instmctions  for  the  lease.  Thereupon  Mr.  Tebbntt  directed  Mr.  Ashpitel,  a 
smreyor  usually  employed  by  Mr.  Beauvoir,  to  survey  this  property.  Ash- 
pitel did  so,  and  communicated  his  opinion,  under  secrecy,  to  Mr.  Beauvoir, 
in  the  month  of  December  following,  advising  him  not  to  renew  until  the 
subsisting  lease  should  expire,  unless  he  had  already  promised,  as  the  farm 
was  then  worth  1000/.  a  year,  and  would  let  on  building  leases  for  4000/.  a 
year.  Upon  further  suggestions  and  explanations  by  the  surveyor,  Mr. 
*  Beauvoir  instructed  him  to  write  to  Rhodes  that  he  would  grant  him  *  538 
an  extension  of  his  lease  on  these  terms  ;  viz.,  twenty-one  years  from 
Michaelmas,  1819,  at  a  rent  of  750/.,  the  ground  in  front  of  the  turnpike-road 
not  exceeding  200  feet  deep,  and  also  part  of  the  land  on  the  banks  of  the 
Kegent's  Canal  (then  conamenced),  to  be  given  up  for  building  on,  for  wharfs, 
at  six  months'  notice.  Rhodes  made  no  answer  to  this  communication,  but 
in  January,  1819,  he  wrote  to  Mr.  Beauvoir,  asking  a  new  lease  for  twenty- 
five  years,  at  the  rent  of  545/.  for  the  nine  years  of  the  old  lease  then  unex- 
pired, and  submitting  to  such  increased  rent  for  the  remaining  sixteen  years 
as  Mr.  Beauvoir  should  think  proper.    No  answer  was  made  to  that  letter. 

In  November,  1820,  Mr.  John  Tebbntt,  one  of  the  two  sons  and  partners  of 
the  said  Thomas  Tebbntt  in  the  business  of  solicitors,  applied  to  Ashpitel, 
the  sxurveyor,  to  join  him  in  taking  part  of  the  said  lands  for  building  houses, 
alleging  that  the  preparation  of  the  leases,  &c.,  would  advance  him  in  his 
profession.  Mr.  Ashpitel  accordingly  made  a  proposal  to  Mr.  Beauvoir,  who 
replied  that  he  had  no  objection  to  it.  While  this  negotiation  was  pending, 
Mr.  Thomas  Tebbntt,  the  father,  and  Mr.  Rhodes  entered  into  an  arrange- 
ment, which  was  never  fully  explained,  but  one  part  of  it  was,  that  the  latter 
was  to  propose,  through  the  former,  to  give  a  rent  of  1200/.  a  year  for  the 
property  on  a  building  lease  (ninety-nine  years).  Several  letters  were  written 
OD  the  subject  by  Rhodes  to  Mr.  Tebbutt,  the  father,  with  a  view  of  their 
being  forwarded  to  Mr.  Beauvoir,  who  was  residing  in  the  University  of 
Oxford,  eighty-four  years  of  age,  and  then  too  ill  to  attend  to  business,  or 
leply  to  the  letters  ;  in  consequence  of  which,  Tebbutt,  by  the  desire  of 
Bhodes,  went  to  Mr.  Beauvoir,  and  in  the  interview  between  tiiem  this  memo- 
laDdom  was  written  by  Tebbutt,  and  read  to  Mr.  Beauvoir,  and  signed  by 
him  :  ^*  Mr.  Tebbutt  has  my  leave  to  prepare  a  fresh  lease  from  me  to  Mr. 
W.  Rhodes,  of  the  farm  he  now  holds  of  me,  called  Balmes  Farm,  &c.,  upon 
tiie  following  conditions  : — To  surrender  his  (present  lease  ;  to  take  a  new 
leaae  from  Lady-day  next  for  ninety-nine  years,  at  a  rent  of  550/.  a  year  for 
the  first  year  of  the  said  term  ;  at  600/.  a  year  for  the  second  year  ;  at 
70(M.  a  year  for  the  third  ♦  year  ;  at  800/.  a  year  for  the  fourth  year  ;  ♦  584 
it  900/.  a  year  for  the  fifth  year  ;  at  1000/.  a  year  for  the  sixth  year  ; 
And  at  1300/.  a  year  for  the  remainder  of  the  said  term,  clear  of  all  taxes  ; 
Mr.  Bhodes  to  pay  all  expenses  of  said  lease  ;  and  that  all  underleases  of 
aid  farm  to  be  granted  shall  be  done  by  Mr.  Tebbutt,  his  executors  or 
administrators,  at  the  expense  of  Mr.  Rhodes,  and  the  lease  to  be  forfeited  if 
be  employs  any  other  person  without  my  consent ;  and  if  Mr.  Rhodes  will  not 
take  a  lease  upon  the  aforesaid  terms,  Mr.  Tebbutt  may  agree  to,  my  granting 
such  lease,  at  that  or  a  greater  rent,  to  whom  he  pleases  ;  or  Mr.  Rhodes  may 
VOL.  VI.  25  [  886  ] 
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have  the  front  ground  at  261.  per  acre,  300  feet  deep,  sabject  to  the  aforesaid 
conditions.     Dated  this  13th  day  of  January,  1821/' 

On  the  14th  of  January,  Rhodes  had  an  interview  with  Mr.  Tebbutt, 
accepted  the  terms  above  offered,  signed  his  name  to  the  memorandum,  and 
gave  instructions  to  Mr.  Tebbutt  to  prepare  the  lease.  In  the  whole  trans- 
action Mr.  Tebbutt  acted  as  the  solicitor  of  Rhodes,  but  of  that  connection  it 
did  not  appear  that  Mr.  Beauvoir  was  aware.  He  was  then  in  such  a  state  of 
health  that  Mr.  Tebbutt  was  of  opinion  ^^he  could  live  but  a  short  time.'* 
The  lease  was  prepared  with  the  greatest  expedition,  and  extra  fees  for  expe- 
dition were  charged  to  Rhodes  by  Tebbutt.  It  did  not  appear  that  the  lease 
was  submitted  to  any  professional  person  on  behalf  of  Mr.  Beauvoir  ;  it  was 
sent  to  him  for  execution  by  Mr.  Tebbutt,  on  the  17th  of  January,  through 
one  of  his  own  sons,  and  Mr.  Beauvoir  executed  it  the  same  day.  The  lease, 
after  setting  forth  the  demise  for  ninety-nine  years,  on  the  terms  comprised 
in  the  above  memorandum,  contained  tUs  covenant :  —  **  And  the  said  Peter 
Beauvoir  thereby  covenanted,  that  for  the  purpose  of  encouraging  building  on 
the  said  lands  and  premises,  &c.,  he,  the  said  P.  B.,  his  heirs  and  assigns, 
should  and  would,  when  and  so  often  as  the  said  William  Rhodes,  his 
executors,  administrators,  or  assigns,  should  grant,  or  agree  to  grant,  any 
underlease,  &c.,  of  any  piece,  &c.,  of  ground,  for  the  purpose  of  bmldiiig 
thereon,  or  of  any  messuage  or  tenement,  &c. ,  erected  on  the  said  premises, 
for  all  or  any  part  of  said  term,  agree  to  apportion  the  rents  therein  before 
reserved,  so  as  not  to  demand,  &c. ,  a  greater  part  of  the  same  rents 
*  535  from  and  *  out  of  the  ground  to  be  comprised  in  every  such  underlease 
respectively,  and  the  messuage  or  tenement,  &c. ,  to  be  erected  thereon, 
or  from  and  out  of  the  messuage  or  messuages  to  be  comprised  in  such  lease 
respectively,  as  the  case  might  be,  than  such  parts  of  the  said  rents  as  in  the 
judgment  of  the  solicitor,  agent,  steward,  or  surveyor,  of  the  said  P.  B.,  his 
heirs,  &c.,  should  be  a  fair  and  proportionate  part  thereof,  comparing  the 
value  of  the  ground  comprised  in  such  underleases  respectively  with  the  value 
of  the  rest  of  the  said  demised  premises. 

The  clause  in  the  memorandum  of  i^reement  relating  to  the  preparation 
of  underleases  was  not  inserted  in  this  lease,  but  was  carried  into  effect  by 
means  of  a  bond  executed  by  Mr.  Rhodes,  dated  the  17th  of  January,  1821, 
in  which  he  bound  himself,  his  heirs,  executors,  &c.,  in  the  sum  of  10,000/. 
to  Thomas  Tebbutt  the  elder,  and  his  two  sons,  Thomas  and  John  Tebbntt, 
with  a  condition  underwritten,  whereby  —  after  reciting  the  said  lease,  and 
that  previously  to  granting  the  same,  the  said  Peter  Beauvoir  had  agreed  to 
grant  a  similar  lease  of  the  same  premises  to  the  above  named  John  Tebbutt, 
which  the  said  J.  T.  y/as  desirous  of  taking,  for  the  benefit  of  preparing 
underleases  and  transacting  the  necessary  business  of  a  solicitor  therein;  and 
in  order  to  induce  him  to  relinquish  the  said  agreement,  the  said  W.  Rhodes 
had  agreed  to  secure  to  him,  the  said  J.  Tebbutt,  and  the  said  T.  Tebbutt  the 
elder,  and  Thomas  Tebbutt  the  younger,  his  copartners,  the  business  of  a 
solicitor,  in  and  about  the  preparing  and  making  all  assignments  and  under- 
leases, &c.,  of  the  premises  comprised  in  the  said  lease,  &c.,  for  their  proper 
use  and  benefit,  in  manner  thereinafter  mentioned — the  condition  of  the 
bond  was  declared -to  be,  '^that  if  Rhodes,  his  executors,  &c.,  should  from 
time  to  time  — so  long  as  the  said  T.  Tebbutt  the  elder,  T.  Tebbutt  the 
younger,  and  J.  Tebbutt,  or  any  or  either  of  them,  or  any  of  their  fanuly^ 
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should  continue  to  carry  on  the  business  of  attorney  and  solicitor,  when  any 

assignment  of  the  premises  comprised  in  the  said  lease,  or  any  part  thereof, 

should  be  agreed  upon  ;  or  any  underlease  of  them,  or  any  part  thereof, 

should  be  agreed  to  be  granted ;  or  when  any  assignment  of  the  premises 

comprised  in  such  underlease,  or  any  part  thereof,  should  be  agreed 

upon  —  *  employ  or  cause  and  procure  the  said  T.  Tebbutt  the  elder,   *  586  | 

and  T.  Tebbutt  the  younger,  and  J.  Tebbutt,  or  such  one  of  them,  or  I 

such  other  person  or  persons  of  their  family  as  should  then  carry  on  business  i 

as  aforesaid,  to  be  employed  in  drawing,  preparing,  and  engrossing  such  I 

assignments,  underleases,  &c.,  and  doing  all  business  relative  thereto,  then, 

and  in  such  case,  the  above  written  bond  or  obligation  to  be  void,  otherwise 

to  remain  in  full  force  and  virtue." 

For  drawing  the  lease  and  this  bond,  Rhodes  paid  Tebbutts,  the  sons, 
120/.,  and  he  paid  Tebbutt,  the  father,  105^  above  his  charges  for  procuring 
the  agreement. 

It  did  not  appear  that  Mr.  Beauvoir  had  any  knowledge  of  the  bond  or  of 
these  transactions.  He  died  in  September,  1821,  leaving  Mr.  Richard  Benyon, 
irho  took  the  addition  of  De  Beauvoir,  his  heir-at-law,  and  devisee  of  his  real 
estates,  in  fee,  in  the  events  which  happened,  and  abo  executor  and  trustee 
of  his  will,  together  with  another  person. 

Mr.  Benyon  de  Beauvoir  treated  Mr.  Rhodes  as  tenant  of  the  property,  and 
received  rent  from  him  for  more  than  a  year  and  a  half,  being  then  ignorant  of 
the  circumstances  under  which  the  lease  was  obtained.  But  in  May,  1823,  hav- 
ing come  to  the  knowledge  of  some  of  these  circumstances,  he  and  his  cotrustee 
under  the  will  filed  a  bill  in  chancery,  amended  afterwards,  i^ainst  Mr.  Rhodes 
and  Mr.  Thomas  Tebbutt  the  elder,  and  his  two  sons,  praying  that  the  said 
lease  might  be  set  aside,  as  having  been  obtained  by  fraud.  The  answer  of 
the  defendants  admitted  the  facts  hereinbefore  stated,  but  denied  all  fraud, 
or  that  the  lease  was  granted  for  an  inadequate  consideration,  although  they 
admitted  it  to  be  a  very  beneficial  lease  to  Mr.  Rhodes,  on  whom,  as  he 
stated  in  his  answer,  Mr.  Beauvoir  wished  to  confer  a  favour,  in  consideration 
that  Rhodes  and  his  father  had  been  good  tenants  to  him. 

^Ir.  Rhodes  filed  a  bill  of  discovery,  and  for  other  purposes,  against  the 
two  piaintifEs  in  the  original  suit,  who  put  in  their  answers  thereto. 

A  great  number  of  witnesses  were  examined  in  the  original  cause. 
It  was  stated  by  the  witnesses  for  Mr.  De  Beauvoir,  *  that  the  testator   *  537 
was  eighty-four  years  of  age,  and  generally  confined  to  his  bed  in 
Oxford  during  the  time  the  negotiation  for  the  lease,  and  the  execution  of  the 
memorandum  of  i^reement  and  of  the  lease  took  place,  and  that  the  estate 
was  of  considerably  more  value  than  the  rent  reserved. 

Witnesses  produced  for  Mr.  Rhodes  stated  that  the  lease  was  not,  under 
the  circumstances,  at  an  undervalue.  He  also  examined  the  three  Tebbutts 
as  to  the  circumstances  under  which  he  obtained  the  lease,  and  several  wit- 
nesses proved  the  testator's  competency  to  transact  business  at  the  time. 

The  original  and  cross  cause  were  heard  in  1828  by  the  Vice-Chancellor, 
who  rejected  the  evidence  of  the  Tebbutts,  and  decreed  that  the  agreement 
and  lease  should  be  set  aside  as  having  been  unfairly  and  improperly  obtained, 
and  that  the  bill  in  the  cross  cause  be  dismissed.  • 

^Ir.  Rhodes  appealed  to  the  House  of  Lords  against  the  rejection  of  the 
said  evidence,  and  against  the  decree. 
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On  the  point  of  rejection  of  the  evidence,  it  was  argued  by  Mr,  Pepys  sad 
Mr.  Cking,  on  behalf  of  the  appellant,  that  the  Tebbutts  having  no  interest 
in  the  subject,  were  competent  witnesses,  and  they  were  made  defendants  for 
the  purpose  of  depriving  the  appellant  of  their  evidence  ;  and  under  such  cir^ 
cumstances  it  was  urged  that  the  House,  in  order  to  get  at  the  real  facts  of 
the  case,  ought  to  order  an  issue  to  be  directed,  or  the  bill  to  be  dismissed  ss 
to  those  who  were  improperly  joined  as  defendants,  in  either  of  which  cases 
those  persons  might  be  examined. 

It  was  contended  for  the  respondent  by  the  Attorney-General  (5tr  W, 
Home)  and  Sir  E.  Sugden^  that  the  lease  had  been  clearly  shown  by  the 
evidence  in  the  cause  to  have  been  obtained  by  fraud  and  conspiracy  of  the 
appellant  and  the  confidential  solicitor  of  the  lessor,  and  that  the  Tebbatts 
had  a  beneficial  interest  in  the  agreement  for  the  lease,  by  reason  of  the 
stipulation  contained  in  the  agreement  for  giving  them  the  drawing  of  the 
underleases,  &c.  ;  and  that  though  it  might  appear  hard  to  deprive  a  party  of 
his  witnesses,  it  would  be  worse  to  permit  him  to  make  his  accomplices  in 
fraud  his  witnesses  against  that  charge. 

After  a  great  deal  of  argument,  and  of  consideration,  during  the 

•  588   argument  and  on  several  days  afterwards,  by  the  Lord  *  Chancellor 

(Lord  Bkouoham),  Lord  Eldon,  Lord  Plunket,  and  Lord  Wyx- 
FORD,  it  appeared  to  their  Lordships  to  be  the  best  course  to  direct  issues, 
and  accordingly  it  was  — 

<  '•  Ordered  and  adjudged,  that  the  cause  be  remitted  to  the  Court  of  Chancery, 
with  instructions  to  the  yice-Chancellor  to  give  the  necessary  directions, 
according  to  the  course  of  the  Court,  for  the  framing  of  issues  for  trial  in  a 
Court  of  law,  of  which  the  f oUovdng  is  to  be  the  substance  ;  that  is  to  say,  first, 
was  the  lease  obtained  by  fraud  and  imposition?  Secondly,  did  Peter  Beau- 
voir  know,  when  he  executed  the  agreement,  that  Tebbutt  was  Rhodes's 
solicitor,  as  well  as  his  own,  in  this  matter?  Thirdly,  was  the  lease  granted 
at  an  undervalue,  supposing  Rhodes  had  been  a  stranger?  Fourthly,  did 
Peter  Beauvoir  intend  to  favour  Rhodes  in  the  lease?  Fifthly,  was  the  lease 
granted  at  an  undervalue,  supposing  Peter  Beauvoir  intended  to  favour 
Rhodes?  And  it  is  further  ordered,  that  the  yice-Chancellor  do  give  direc- 
tions as  to  the  examination  of  any  particular  person  or  persons,  or  the  reading  > 
of  any  particular  depositions,  and  generally  make  such  orders  and  give  such  | 
directions  relative  to  the  trial  of  such  issues  as  he  shall  think  proper ;  and  | 
do  also  make  such  orders  respecting  the  proceedings  now  pending  in  the  said 
causes,  or  any  of  them,  and  respecting  the  further  proceedings  therein,  as  shall 
be  just  and  consistent  with  this  judgment."  (a) 

An  application,  pursuant  to  this  order,  was  made  to  the  Lord  Chancellor, 
in  the  Court  of  Chancery  (the  Yice-Chancellor  having  refused  it  under  the 
impression  that  he  had  no  jurisdiction),  and  his  Lordship  made  an  order  for 
the  parties  to  proceed  to  the  trial,  in  the  Court  of  Exchequer,  of  five  issnee 
drawn  up  as  above  suggested,  the  said  Richard  Benyon  de  Beauvoir  to  be 
plaintiff,  and  William  Rhodes  to  be  defendant  in  the  first,  third,  and  fifth  of 
such  issues,  and  vice  versa  on  the  second  and  fourth  issues  ;  and  his  Lordship 
further  ordered  — 

(a)  64  Lords'  Joum.  365. 
[888] 


GORDON  V.   CLTNE.  *  588 

'*  That  the  docomentaTy  eTidence  which  was  read  at  the  hearing  of  the 
causes  might  be  read  at  the  trial  of  such  issnes  without  proof,  and  no  objec- 
tion to  the  admissibility  of  any  part  thereof  was  to  be  allowed  ;  and  that  each 
party- should  produce  such  of  the  documents  read  at  the  hearing  of  the  causes 
as  were  in  his  possession,  and  should  be  required  by  the  other  pacty  to  be  pro- 
duced :  and  tlmt  either  party  might  be  at  liberty  to  read  at  the  trial  the  depo- 
sitions of  the  late  defendants,  T.  Tebbutt  the  elder,  and  T.  Tebbutt  the 
Tonnger,  both  deceased,  taken  in  the  first  mentioned  cause ;  and  also  the 
depositions  of  such  of  the  other  witnesses  taken  in  the  causes  as  should  be 
dead  at  the  time  of  such  trial  or  trials,  or  in  such  a  state  of  health  as  not  to 
be  capable  of  attending,  saving  all  just  objections  to  the  admissibility  of  the 
depositions  of  such  other  witnesses.  And  that  the  defendant,  John 
Tebbutt,  should  be  examined  as  a  witness  on  such  trial ;  *  and  in  case  *  539 
W.  Rhodes  should  read  the  depositions  of  the  said  late  defendants,  T. 
Tebbutt  the  elder  and  T.  Tebbutt  the  younger,  then  that  John  Tebbutt  should 
be  called  and  examined  as  a  witness  of  W.  Rhodes,  unless  he  should  have 
called  and  examined  John  Tebbutt  as  a  witness  upon  any  of  the  said  issues 
which  shall  have  been  previously  tried." 

[The  issues  came  to  be  tried  before  a  special  jury  in  1834,  and  a  verdict, 
after  a  trial  of  eight  days,  was  found  for  Mr.  De  Beauvoir  on  all  of  them;  the 
same  result  to  which  the  Vice-chancellor  had  come  on  the  evidence  before 
him  when  he  pronounced  his  decree  in  January,  1829.] 
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GORDON  AND  Others  v.  CLYNE. 

1839. 

James  Farquhab  Gordon  and  Others     ....    Appellants. 
Datid  Clyne Respondent. 

Deeds  in  lAege.    Poustice  and  Death-bed.    Interim.    JExecution. 
Practice.     Costs. 

JL  executed  a  disposition  by  which,  in  the  event  of  his  predeceasing  his 
parents  without  leaving  heirs  of  his  body,  he  gave  all  his  estat^  heritable 
and  movable,  then  belonging,  or  which  which  should  belong  to  him  at  his 
death,  to  his  parents  and  the  longest  liver  of  them,  and  after  the  death  of 
the  longest  liver,  then  to  such  person  and  for  such  uses  as  he  himself 
might  appoint  by  deed  during  his  life,  and  even  on  death-bed  ;  and  in  case 
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he  should  die  without  executing  such  deed,  then  to  such  person  and  for 
such  uses  as  his  parents  should  by  deed  appoint.  His  parents  predeceased 
A.,  haying,  with  his  consent,  executed  a  mutual  trust  disposition  and 
settlement  in  favour  of  trustees  therein  named.  A.  afterwards  executed  a 
trust  disposition  and  settlement,  giving  all  his  estate  to  trustees  therein 
named,  declaring  the  uses,  and  revoking  all  former  settlements  as  far  as 
they  interfered  with  it ;  and  he  died  on  the  same  day  without  heirs  of  his 
body. 
Held^  that  A.  's  said  first  deed  did  not  preclude  his  heir-at-law  from  challenging 

and  reducing  the  death-bed  deed. 
♦  540  *  Notice  of  an  appeal  does  not  stay  interim  execution  of  the  decree ; 

that  is  entirely  in  the  discretion  of  the  Court. 
It  is  not  a  valid  objection  to  a  warrant  for  interim  execution  for  costs,  that  the 
party  obtaining  it  sued  m  forma  pauperis ^  or  that  he  did  not  lay  before  the 
Court,  with  his  petition  for  the  warrant,  a  printed  copy  of  the  appeal  to 
the  House  of  Lords,  the  Act  48  6.  3,  c.  151,  requiring  a  copy  merely  to  be 
produced. 
Where  a  respondent  has  not  appeared  to  an  appeal  until  it  is  appointed  for 
hearing,  he  may  still,  by  leave  of  the  House,  lodge  his  printed  cases,  and  at 
the  same  time  be  heard  at  the  bar  in  support  of  the  decree  ;  but  although 
he  has  a  clear  case  on  the  merits,  and  the  appeal  is  dismissed,  he  will  not 
be  allowed  his  costs. 

February  26,  28.  March  4,  18. 
There  were  three  appeals  in  this  case,  all  arising  out  of  an 
action  brought  by  the  respondent  to  reduce  a  death-bed  deed 
executed  by  David  Clyne,  S.  S.  C,  deceased,  to  whom  the  re- 
spondent was  cousin-german  and  heir-at-law.  The  said  David 
Clyne  executed  a  disposition,  on  the  22d  of  August,  1815,  in 
these  terms  :  "  I,  David  Clyne,  solicitor  in  the  Supreme  Courts 
of  Scotland,  in  the  event  of  my  predeceasing  my  parents,  without 
leaving  lawful  heirs  of  my  body,  do  hereby  give,  ^rant,  &c.,  to 
and  in  favour  of  William  Clyne,  merchant  in  Thurso,  my  father, 
j  and  Margaret  Swanson,  his  spouse,  my  mother,   during  their 

j  mutual  lives,  and  to  the  longest  liver  of  them  two ;  —  and  after 

the  death  of  the  longest  liver,  to  and  in  favour  of  any  person  or 
persons,  or  for  such  uses,  ends,  and  purposes,  as  I  may  name  and 
appoint  by  any  deed  I  may  execute,  at  any  time  of  my  life,  and 
even  on  death-bed ;  —  and  in  case  of  my  dying  without  having 
executed  such  deed,  then  to  and  in  favour  of  such  person  or  per- 
sons as  shall  be  named  and  appointed  in  any  deed  that  shall  be 
executed  (according  to  law  or  agreement  between  them- 
♦  541    sdfves  in  such  deed)  *  by  my  said  parents ;  and  for  the 
same  uses,  ends,  and  purposes,  with  the  same  powers,  and 
under  the  same  provisions  and  declarations,  that  may  be  speci- 
fied and  contained  in  any  such  deed  that  may  be  so  executed  by 
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them ;  which  deed  of  theirs,   when  so  executed,   I  do  hereby 
declare  shall  form  a  part  hereof,  and  that  this  my  deed  shall  be 
as  effectual  for  conveying  my  whole  means  and  estate,  and  regu- 
lating the  succession  to  the  same,  in  the  same  way  and  manner 
as  shall  be  appointed  by  the  said  deed  of  my  parents,  as  if  their 
said  deed  were  already  executed  and  herein  copied  verbatim^  any 
law  or  practice  to  the  contrary  notwithstanding, — all  and  whole 
the  estate,  heritable  and  movable,  real  and  personal,  wherever 
situated,  and  of  whatever  description  or  denomination  the  same 
may  be,  presently  belonging  or  which  shall  belong  to  me  at  the 
time  of  my  death,"  &c.    "  And  I  do  hereby  nominate  and  appoint 
the  said  W.  Clyne  and  M.  Swanson,  and  the  longest  liver  of 
them,  and  after  their  death  the  foresaid  persons  to  be  named  by 
myself;  and  failing  such  nomination,  the  persons  to  be  named 
and  appointed  by  the  said  W.  Clyne  and  M.  Swanson,  as  afore- 
said, to  be  my  sole  executors  and  intromitters  with  my  whole 
movable  and  personal  estate,"  &c.     "  Reserving  full  power  and 
Kberty  to  me,  at  any  time  of  my  life,  and  even  on  death-bed,  to 
revoke,  alter,  or  innovate  these  presents,  in  whole  or  in  part,"  &c. 
On  the  13th  of  September,  1815,  Mr.  Clyne's  parents,  with  his 
concurrence,  executed  a  mutual  trust  disposition  and  settlement, 
as  follows : — "  Know  all  men  by  these  presents,  that  we,  William 
Clyne,  merchant  in  Thurso,  and  Margaret  Swanson,  his  spouse, 
for  the  love  and  affection  which  we  have  and  bear  to  each  other, 
and  to  David  Clyne,  solicitor,  &c.,  our  only  surviving  child, 
and  for  other  causes  and  considerations  *  hereunto  moving    *  542 
us,  do  hereby,  with  consent,  severally  give,  grant,  &c.,  to 
and  in  favour  of  each  other,  during  all  the  days  of  the  lifetime  of 
the  longest  liver,  and  after  the  death  of  the  longest  liver,  to  and 
in  &vour  of  the  said  David  Clyne,  and  the  heirs  of  his  body, 
and  his  assignees ;  whom  failing,  to  and  in  favour  of  G.  M.  (and 
several  others  by  name),  or  to  such  other  person  or  persons  as 
may  be  named  in  manner  after  mentioned,  and  to  the  survivors 
or  survivor,  as  trustees,  for  the  uses,  ends,  and  purposes  after 
mentioned,  all   and    sundry  our  heritable  and  movable  estate, 
of  whatever  nature  and  denomination  the  same  may  be,  heirship 
as  well  as  others  included,  which  shall  belong  to  us,  or  either  of 
us,  at  the  time  of  our  death,"  &c. ;  with  instructions,  after  con- 
verting the  effects  into  cash,  and  deducting  debts  and  expenses, 
to  divide  the  produce  into  ten  parts,  one  part  of  which  to  be  paid 
to  the  children  of  Alexander  Clyne,  the  father  of  the  respondent. 
Then  followed  these  reservations :  "  Reserving  to  us,  and  the  sur- 
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vivor  of  us,  at  any  time  of  our  life,  to  appoint,  as  we  may  see  fit 
and  necessary,  other  persons  as  trustees  for  the  purposes  afore- 
said, either  in  addition  to  or  in  room  and  place  of  the  trustees 
before  named,  &c. ;  and  farther,  reserving  full  power  and  liberty 
to  us,  and  to  the  survivor  of  us,  but  only  with  the  express  advice 
and  consent  of  the  said  David  Clyne,  and  not  otherwise,  at  any 
time  of  our  lives,  and  even  on  death-bed,  to  alter  or  revoke  these 
presents." 

To  this  deed  was  subjoined  a  codicil  (dated  the  30th  of  October, 

1826,  and  written  by  the  said  David  Clyne,  the  son),  whereby 

the  grantors  nominated  and  appointed  three  trustees  in  room  of 

two  who  had  died,  and  one  whose  appointment  was  recalled; 

and  they  also  revoked  and  altered  one  share  of  their 

•  643    estate,  and  *  appointed  it  to  be  distributed  in  proportion  to 

the  former  shares;  and  this  codicil  bears  to  have  been 
executed  with  their  mutual  advice  and  consent,  and  with  the 
express  advice  and  consent  of  the  said  David  Clyne ;  and  bears 
to  be  subscribed  by  them  and  by  the  said  David  Clyne,  in  token 
of  his  consent  thereto. 

Mr.  Clyne's  parents  predeceased  him,  his  mother  dying  in 
1828,  and  his  father  in  1829.  He  himself  died  on  the  1st  of 
November,  1833,  having  in  the  course  of  that  day  executed  the 
following  trust  disposition  and  settlement:  "I,  David  Clyne, 
solicitor  in  the  Supreme  Courts  of  Scotland,  considering  the 
shortness  and  uncertainty  of  life,  and  that  circumstances  hare 
occurred  to  render  necessary  various  alterations  in  the  settlement 
of  my  means  and  estate  since  the  deed  of  22d  day  of  August, 
1815,  &c.,  and  also  since  the  death  of  my  mother  on  the  15th  of 
January,  1828,  and  the  death  of  my  father  on  the  30th  of  Decem- 
ber, 1829,  do  therefore  hereby,  and  for  other  good  causes  and 
considerations  me  hereunto  moving,  give,  grant,  &c.,  to  and  in 
favour X)f  (the  appellants),  and  to  the  survivors  or  survivor,  &c., 
and  to  such  other  person  or  persons  as  they  or  I  myself  may 
afterwards  appoint  as  trustees,  for  the  uses,  ends,  and  purposes 
after  mentioned,  all  and  whole  the  estate,  heritable  and  mova- 
ble, real  and  personal,  wheresoever  situated,  and  under  whatever 
description,  which  may  belong  to  me  at  the  time  of  my  death, 
&c. ;  declaring  that  the  present  disposition  is  granted  under 
the  burden  of  pajrment  of  all  my  just  debts,  &c.,  and  also  for 
the  other  special  objects  and  purposes  following."  (Among  the 
objects  and  purposes  there  declared,  were  legacies  of  3000Z.  ster- 
ling to  Sir  W.  Baillie,  one  of  the  trustees  and  appellants ;  lOOOt. 
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to  his  sister ;  80007.  to  David  Manson.,  another  of  the  trus- 
tees and  appellants ;  *  and  several  smaller  legacies,  among  *  544 
which  was  101.  a  year  to  the  respondent  for  his  life.) 
*^And  I  do  hereby  revoke  and  recall  the  foresaid  settlement 
formerly  executed  by  myself  on  22d  August,  1815,  and  another 
settlement  executed  by  me,  in  voluntary  concurrence  with  my 
parents,  upon  the  80th  day  of  October,  1826,  years,  and  all  other 
deeds  and  settlements,  if  any,  in  so  far  only  as  they  interfere  with 
this  present  deed ;  but  reserving  always  full  power  and  liberty  to 
me,  at  any  time  of  my  life,  and  even  upon  death-bed,  to  revoke, 
alter,  or  innovate  these  presents,  in  whole  or  in  part,  as  I  may 
think  fit :  but  declaring  alwayB,  that  the  same,  in  so  far  as  not 
altered,  shaU  be  valid  and  effectual,  though  found  lying  in  my 
own  private  custody,  or  in  that  of  any  other  person  for  my  behoof 
at  my  death :  but  if  any  of  the  smtdler  annuitants  and  legatees 
should  alter  or  attempt  to  alter  this  deed,  in  whole  or  in  part,  by 
action  or  otherwise,  in  any  Court  whatever,  it  is  hereby  expressly 
provided  and  declared,  that  such  party  or  parties  so  attempting 
to  alter  or  repudiate,  shall,  ipso  fctctOj  amit,  lose,  and  tyne  all 
right  and  interest  whatever  hereby  conferred  upon  them,  and  the 
residue  shall  go  in  the  way  already  pointed  out  by  me  in  the 
present  deed." 

The  respondent,  soon  after  Mr.  Cljoie's  death,  took  the  neces- 
sary step  to  set  this  deed  aside  on  the  ground  of  death-bed. 
Being  in  an  humble  station,  he  applied  for  and  obtained  the 
benefit  of  the  poor's  roll  in  the  Court  of  Session,  after  much 
opposition  from  the  appellants,  (a)  He  then  brought  his  action 
of  reduction  into  Court,  which  was  met  on  the  part  of  the 
appellants  by  the  following  preliminary  pleas :  —  *  "  1.  *  545 
The  pursuer  is  barred  from  challenging  the  deed  under 
reduction,  in  consequence  of  the  settlements  executed  by  Mr. 
Clyne  and  his  parents  in  1815.  These  settlements  were  not 
absolutely  revoked  by  the  deed  under  reduction,  but  only  in  so 
far  as  they  interfered  with  the  last  deed ;  so  that  if  this  settlement 
could  be  reduced  by  the  pursuer,  the  former  settlements  would 
revive.  2.  The  pursuer  has  no  legitimate  interest  to  reduce  the 
deed  now  under  challenge,  as  his  interest  is  much  greater  imder 
the  last  settlement  than  it  would  be  under  the  former  deeds, 
which  would  necessarily  regulate  Mr.  Clyne's  succession  if  the 
settlement  now  under  reduction  were  reduced.     8.  The  deed 

(a)  They  included  in  these  appeals  three  interlocutors  of  the  Lords  of  the 
first  dirision  admitting  the  respondent  on  the  poor's  roll. 
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under  reduction  having  been  executed  agreeably  to  reserved 
powers  in  the  settlements  of  1815,  the  defenders  have,  in  their 
persons,  a  sufficient  title  to  exclude  the  challenge  here  brought 
forward  on  the  part  of  the  pursuer. 

The  Lord  Ordinary  held  these  pleas  to  be  defences  going  to 
the  merits,  and  ordered  a  record  to  be  made  up.  The  appellants 
presented  a  reclaiming  note  to  the  Lords  of  the  second  division, 
who,  having  considered  the  same,  adhered  to  the  interlocutor  of 
the  Lord  Ordinary,  being,  like  him,  of  opinion  that  the  said  pleas 
were  not  truly  preliminary,  but  were  the  only  defences  pleadable 
in  cavrsa.  The  parties  then  made  up  a  record,  and  the  appellants 
pleaded  the  said  three  pleas  in  defence,  adding  a  fourth,  viz.,  that 
'^the  pleas  of  the  pursuer  (the  respondent)  being  groundless, 
both  in  law  and  in  fact,  ought  to  be  repelled  and  the  action  dis- 
missed." The  Lord  Ordinary  having  considered  the  revised 
cases  for  the  parties,  pronounced  an  interlocutor  December  24, 
1836,  repelling  the  defences,  and  finding  the  defenders 
*  546  liable  in  expenses.  And  the  Lords  of  the  second  *  divis- 
ion, by  an  interlocutor  of  the  12th  of  May,  1837,  '*  adhere 
to  the  Lord  Ordinary's  interlocutor,  and  decern :  find  additional 
expense  due ;  allow  an  account  thereof  to  be  given  in,  and  remit 
the  same  when  lodged  to  the  auditor  to  tax  and  report."  The 
auditor  reported  the  respondent's  taxed  costs  at  IdlL  To  that 
report  the  appellants  objected;  but  the  Lords  of  the  second 
division,  by  an  interlocutor  of  the  31st  of  May,  1837,  "  repel  the 
objections,  approve  of  the  account,  and  decern  for  payment,  &c., 
and  allow  the  decree  to  go  out  to  be  extracted  ad  interim.^^ 

The  first  appeal  was  against  these  several  interlocutors. 

After  that  appeal  was  presented  to  this  House,  the  respondent 
presented  a  petition  to  the  second  division  of  the  Court  of  Ses- 
sion, praying,  under  the  Act  of  48  Geo.  3,  c.  151,  for  interim 
execution  as  to  the  costs  awarded  to  him  by  the  last  stated 
interlocutor ;  and  with  that  petition  he  laid  before  the  Court  a 
certified  copy  of  the  appellants'  petition  of  appeal,  as  required  by 
that  Act.  The  appellants  lodged  objections  to  that  petition. 
The  Court,  by  an  interlocutor  of  the  30th  of  June,  1837,  "  repel 
the  objections,  and  grant  warrant  for  immediate  execution,  so 
as  to  enforce  payment  to  the  petitioner  of  191Z.,  &c.,  he  finding 
caution  for  repetition  of  the  same  in  case  of  reversal  of  the  judg- 
ment of  the  Court  by  the  House  of  Lords,  and  decern." 

The  second  appeal  was  against  that  interlocutor. 

Soon  after  this  second  appeal  was  lodged,  the  respondent  per- 
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fected  his  bond  of  caution  for  repetition  of  the  costs,  according  to 
the  interlocutor,  and  then  got  an  extract  of  the  decree  for  the 
expenses,  and  thereon  raised  letters  of  homing  and  poinding 
against  the  appellants,  who  thereupon  presented  a  bill  of 
*  suspension,  which  the  Lord  Ordinary,  by  an  interlocutor  *  547 
of  the  15th  of  September,  1837,  held  inadmissible. 

That  interlocutor,  and  seven  others  following  and  confirming 
it,  were  the  subject  of  the  third  appeal. 

The  respondent  duly  appeared  and  put  in  his  answer  to  the 
first  appeal,  and  lodged  his  printed  cases ;  but  he  did  not  put  in 
an  appearance  to  the  other  appeals  until  they  were  appointed  to 
be  heard.  He  then  obtained,  on  petition,  leave  to  lodge  his 
printed  cases,  which  he  lodged  accordingly,  and  on  the  same  day 
these  two  appeals  were  argued  at  the  bar. 

Mr.  Tinney  and  Mr.  J.  Russell  were  heard  for  the  appellants, 
in  support  of  the  first  appeal,  on  the  26th  February,  and  on  the 
28th  in  support  of  the  second  and  third  appeals. 

Mr.  Haldane  was  heard  for  the  respondent  on  the  same  days 
respectively. 

The  points  of  the  arguments  on  both  sides  appear  in  the  fol- 
lowing statements  of  their  Lordships'  opinions : 

March  4,  1839. 

The  Lord  Chancellor. — My  Lords,  in  this  case  of  Gordon  v. 
Clyne^  your  Lordships  have  lately  heard  thi-ee  appeals,  the  sub- 
ject of  the  contest  between  the  parties  being,  according  to  the 
case  made  by  the  defenders  in  the  Court  below,  the  appellants 
here,  property  of  less  value  than  a  life  income,  to  which  the  pur- 
suer is  entitled  under  the  deed  in  question.  On  the  part  of  the 
pursuer  it  was  stated  that  the  property  was  of  much  larger 
value. 

The  first  appeal,  which  is  that  which  raises  the  question,  was 
objected  to  upon  the  ground  of  incompetency,  inas- 

u         -x  11      ^3   i.1.    4-  ^1.        A'    A'      4.-  nnt  appeal. 

much  as  it  was  alleged  that  the  adjudication  was 
upon  a  mere  preliminary  defence  not  touching  the  merits. 
The  facts,  so  far  as  it  is  necessary  *  to  consider  that  part    •  548 
of  the  case,  are  these  :  —  The  pursuer  (the  respondent), 
seeking  to  reduce  a  deed  upon  the  ground  of  death-bed,  is  met  by 
an  allegation  that  there  was  another  deed,  a  prior  valid  deed, 
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namely,  a  deed  of  1815,  which  it  is  alleged  would  equally  preclude 
him  from  claiming  the  heritage ;  so  that  under  those  circumstan- 
ces he  would  have  no  interest  in  impeaching  the  deed  challenged 
upon  the  ground  of  death-bed.  This  was  made  the  subject  of 
preliminary  pleas.  The  Lord  Ordinary  decided  (and  his  decision 
was  afterwards  affirmed  by  the  Inner  House)  that  they  ought  not 
to  be  treated  as  a  preliminary  defence,  inasmuch  as  they  went  to 
the  whole  merits^of  the  case,  there  being  no  doubt  that  the  deed 
to  be  challenged  was  a  deed  executed  so  recently  before  the  death 
of  the  party  as  to  be  void,  provided  the  heir  was  in  a  situation  to 
be  at  liberty  to  challenge  it.  The  whole  case,  therefore,  turning 
upon  the  right  of  the  pursuer,  the  heir,  to  challenge  and  reduce 
that  death-bed  deed,  it  was  obvious  that  that  question  embraced 
the  whole  matter  in  contest  between  the  parties ;  and  therefore 
the  Court  was  of  opinion  that  they  ought  no  to  treat  it  as  a 
preliminary  objection,  but  that  it  should  be  considered  as  con- 
stituting the  whole  substance  and  merits  of  the  case.  Upon 
this  decision  being  pronounced,  the  defenders  put  in  pleas  in 
law  to  the  whole  case,  and  repeated  the  objections  which  they 
had  before  made  as  preliminary  objections.  [His  Lordship  read 
the  four  pleas  hereinbefore  stated,  and  proceeded:]  Upon 
these  four  pleas,  judgment  has  been  given  against  the  defender 
on  the  first  and  third.  The  second  has  been  reserved  for  fur- 
ther investigation ;  and  upon  the  fourth,  which  is  merely  rais- 
ing a  question  upon  the  validity  of  the  case  set  up 
*549  by  the  plaintiff,  no  judgment  has  been  *  given.  The 
result,  therefore,  undoubtedly  is,  an  adjudication  upon 
the  merits,  though  an  adjudication  not  exhausting  the  whole 
ca^e ;  it  is  an  adjudication  upon  part  of  the  case,  which  in 
all  probability  will  leave  little  or  nothing  to  be  hereafter  adju- 
dicated upon ;  but  still  it  is  an  adjudication  upon  the  merits  of 
the  whole  case,  the  whole  case  being  discussed  by  both  parties. 

Upon  this  state  of  the  proceedings,  two  questions  were  decided 
by  the  Court  below.  Two  questions,  therefore,  are  raised  in  the 
appeal  for  your  Lordships'  consideration ;  th0  first  being  whether 
the  deed  of  1815,  and  the  subsequent  deed  executed  by  the  par- 
ents of  the  party  deceased,  are  such  as  to  bar  the  heir,  provided 
the  death-bed  deed  did  not  stand  in  his  way  ?  Or,  in  other  words, 
whether,  supposing  the  death-bed  deed  never  had  been  executed, 
the  title  of  the  heir  would  have  been  excluded  by  these  transac- 
tions of  1815  ?  The  second  question  raised  is,  whether  the  deeds 
of  1815  may  be  coupled  with  the  death-bed  deed,  so  as  to  exempt 
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it  £rom  the  operation  of  the  law  respecting  death-bed.  It  appears 
that,  the  party  deceased  having  certain  property  of  his  own,  and 
his  father  and  mother  having  certain  property  belonging  to  them, 
this  arrangement  took  place.  The  first  deed,  which  was  executed, 
was  the  deed  of  the  22d  of  August,  1815,  by  which  David  Clyne, 
the  party  deceased,  disposed  of  his  property  in  these  terms :  [His 
Lordship  read  so  much  of  this  deed  as  is  hereinbefore  extracted.] 
That  deed  was  communicated  by  David  Clyne  to  his  parents,  who, 
on  the  13th  of  September  in  the  same  year,  executed  a  mutual 
disposition  and  settlement  prepared  by  D.  Clyne,  and  they, 
although  it  is  stated  that  they  had  no  heritage,  use  therein 
terms  which,  if  they  had  any,  would  have  operated  as  *  a  *  550 
disposition  in  favour  of  David  Clyne  and  the  heirs  of  his 
body  and  his  assignees ;  whom  failing,  in  favour  of  other  persons. 
The  terms  used  are,  "  all  and  sundry  our  heritable  and  movable 
estate,  &c.,  which  shall  belong  to  us,  or  either  of  us,  at  the  time 
of  our  death."  That  form  of  words  provides,  therefore,  for  such 
property  as  they  might  have  at  a  future  time  ;  and  if  the  son  had 
died  before  the  parents,  and  the  parents  had  become  possessed  of 
the  property  which  in  that  event  was  destined  to  them  by  his 
deed  of  August,  1815,  their  deed  might  have  operated  upon  pro- 
perty so  passed  to  them ;  but  the  facts  are,  that  the  father  and 
mother  died  before  the  son,  the  consequence  of  which  may  be, 
that  the  deed  of  1815  failed  to  have  any  operation  at  all,  being 
entirely  conditional,  namely,  in  the  event  of  his  predeceasing  his 
patents.  That,  however,  is  a  matter  of  contest  at  the  bar.  But 
it  cannot  be  a  matter  of  contest,  that  the  estate  to  be  acquired  by 
the  parents  was  conditional  upon  their  surviving  their  son,  and 
that  by  the  death  of  the  parents  before  the  son,  that  disposition 
in  their  favour  fails;  and  it  is  equally  clear,  that  the  power 
intended  to  be  given  to  the  parents  over  the  estate  was  also  con- 
ditional, and  could  only  operate  in  the  event  of  their  being  pos- 
sessed of  that  estate,  which  they  were  to  have  only  in  the  event 
of  their  surviving  their  son.  The  first  point,  therefore,  contended 
for,  namely,  that  these  two  instnmients  operated,  in  the  event 
that  happened,  to  disinherit  the  heir,  and  that  the  heir  therefore 
would  have  had  no  title  even  if  the  death-bed  deed  had  had  no 
existence,  I  apprehend,  wholly  fails ;  and  therefore  that  impedi- 
ment is  removed  out  of  the  way  of  the  heir,  and  he  stands  in  the 
situation  of  being  a  party  interested  in  disputing  the  validity  of 
the  death-bed  deed, — the  prior  deed  not  being  of  a  nature  to 
deprive  him  of  the  right  of  heirship. 
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fonning  that  service,  either  referring  or  not  referring  to  the 
prior  deed,  and  naming  the  disponee  to  take  under  the  prior 
disposition.  Instead  of  that,  we  have  a  deed  in  which  the 
party  states  that  it  is  necessary  to  make  alterations  in  his  set- 
tlement ;  and  he  proceeds  actually  to  dispose  of  and  con- 

*  554    vey  his  estate,  without  reference  to  any  power  *  reserved 

to  him,  and  not  only  without  reference,  which  would  not 
be  necessary,  but  the  deed  actually  revokes  the  former  deed,  so 
far  as  that  is  inconsistent  with  the  present ;  in  fact,  that  deed  is 
entirely  inconsistent  with  the  death-bed  deed.  According  to  the 
argument  he  would  have  nothing  to  do  but  to  name  the  disponee ; 
instead  of  which  he  conveys  and  disposes  de  novo^  and  recalls  the 
former  deed,  so  far  as  that  is  inconsistent  with  the  latter  deed. 

These  observations  would,  in  my  view  of  this  case,  exhaust 
the  first  appeal,  with  one  exception,  to  which  I  am  about  to  call 
your  Lordships'  attention,  and  would  also  dispose  of  the  matter 
as  far  as  relates  to  the  merits.  But  I  cannot  but  observe  that 
this  appeal  also  includes  a  great  variety  of  interlocutors,  three  of 
them  relating  to  the  pursuer  being  upon  the  poor's  roll.  The 
counsel  at  your  Lordships'  bar  have  had  discretion  enough  not  to 
advert  to  these  interlocutors  at  all ;  I  cannot  but  observe  that 
they  are  not  properly  brought  as  matter  of  appeal  to  your  Lord- 
ships' bar. 

My  Lords,  the  second  and  third  appeals  are  open  to  very  much 
Second  and  thirti  the  Same  obscrvatious,  the  Court  below  having 
appeals.  decided  in  favour  of  the  pursuer,  to  the  extent 

to  which  their  decision  goes,  under  the  authority  of  an  Act  of 
Parliament,  which  directed  that  there  should  be  payment  of  the 
expenses  decreed,  notwithstanding  an  appeal.  My  Lords,  that 
decision  was  made  a  matter  of  appeal,  and  the  appeal  was  at- 
tempted to  be  supported  on  the  grounds,  first,  that  there  was 
no  printed  copy  of  the  appeal  appended  to  the  proceedings 
below ;  and  secondly,  that  the  order  is  for  payment  of  costs 
incurred.  As  to  the  first  ground,  I  find  there  was  a  copy  of  the 
appeal,  that  is  not  in  dispute  ;  and  the  whole  argument  is, 
whether  there  should  be  a  printed  copy,  there  being 

*  555    nothing  in  the  Act  of  Parliament  *  requiring  that  a  copy 

should  be  printed.  The  party  being  poor,  and  suing  in 
formd  pauperis^  every  unnecessary  expense  was  properly  avoided, 
and  the  Judges  were  informed  of  the  appeal,  as  the  Act  of  Par- 
liament requires,  by  having  a  copy  of  the  appeal  presented  to 
them,  but  the  party  did  not  think  proper  to  incur  the  expense  of 
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prmting  it,  and  that  is  made  a  subject  of  appeal  to  your  Lord- 
ships' House.  As  to  the  second  ground  on  which  the  appeal  was 
attempted  to  be  supported,  they  say  that  the  party  was  suing  in 
formd  pauperis^  and  hfe  could,  therefore,  have  no  costs  incurred ; 
just  as  if  any  party,  whether  suing  in  formd  pauperis  or  not, 
oould  prosecute  any  cause  without  incurring  some  expense.  It 
was  endeavoured  to  draw  into  discussion  the  amount  of  some  of 
the  charges  in  the  bill  of  costs ;  the  learned  counsel's  attention 
was  drawn  to  that,  and  he  said  that  he  could  not  raise  at  your 
Lordships'  bar  any  argument  upon  that  subject;  the  question 
then  is,  whether  your  Lordships  are  to  take  for  granted  that 
which  everybody  knows  not  to  be  the  fact,  that  a  party  can 
sue  in  formd  pauperis^  or  prosecute  a  proceeding  in  a  Court  of 
Law,  without  incurring  some  costs  ?  The  costs  incurred  are  all 
which  the  Court  of  Session  has  ordered  to  be  paid. 

The  question  as  to  directing  interim  execution,  or  withholding 
it,  is  entirely  left  to  the  discretion  of  the  Court ;  they  are  to  have 
the  whole  case  brought  before  them,  and  they  are  to  have  liberty, 
if  they  think  proper,  to  direct  interim  execution.  The  Court 
having  decided  against  the  case  made  by  the  defenders  to  induce 
the  Court  to  withhold  this  interim  execution,  they,  not  satisfied 
with  that  decision,  appealed  to  your  Lordships'  House.  They 
then  brought  two  bills  of  suspension.  The  first  the  Lord  Ordi- 
nary decided  against ;  they  abandoned  that,  and  brought 
another  into  the  Inner  House.  The  *  ground  of  suspen-  *  556 
sion  was  this :  that  having  appealed  against  the  order  for 
interim  execution,  it  was  not  competent  for  the  party  to  proceed 
any  further ;  that  is,  that  the  Act  of  Parliament  giving  the  Court 
a  power  at  their  discretion  to  award  interim  execution,  and  these 
parties  being  dissatisfied  with  that  order,  and  appealing  against 
it,  that  second  appeal  acted  as  an  estoppel  I  If  that  had  been 
80,  it  would  obviously  have  had  the  effect  of  destroying  the  dis- 
cretionary power  granted  to  the  Court ;  but  the  Act  of  Parlia- 
ment wisely  guarded  against  that,  and  by  the  18th  section  it 
provides,  that  no  appeal  against  such  an  interim  order  shall  stay 
process.  The  provisions  of  the  Act  very  clearly  state  that.  The 
18th  section,  however,  was  not  enough  to  satisfy  the  defenders, 
for  they  not  only  brought  these  two  bills  of  suspension  in  the 
Court  below  upon  that  ground  alone,  but  they  make  the  decision 
of  the  Court  against  them  on  that  subject  a  ground  of  appeal  to 
your  Lordships. 

VOL.  ri.         •  26  [  401  ] 
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My  Lords,  these  two  last  appeals  were  for  a  long  time  unde- 
fended ;  the  respondent  did  not  appear  ;  and  no  doubt  the  appel- 
lants would  have  been  in  a  situation  to  have  had  the  case  heard 
ex  parte^  —  certainly  without  any  probability  of  success ;  and  it 
may  have  been  upon  the  certainty  that  the  respondent  felt  that 
this  House  never  would  assent  to  the  proposition  of  the  appel- 
lants, that  he  abstained  from  appearing  to  defend  those  t>?o 
appeals.  In  point  of  fact  he  never  did  appear  till  the  case  was 
actually  called  on  at  your  Lordships'  bar ;  then  the  respondent 
did  appear,  and  having  printed  his  cases,  asked  leave  to  present 
them.     Your  Lordships,  finding  that  he  was  actually  there,  and 

that  no  delay  was  asked,  thought  it  more  advisable  to  give 
*  557    him  the  opportunity  of  ajppearing  than  *  to  hear  the  case 

ex  parte;  your  Lordships  at  that  time  not  knowing  the 
nature  of  the  case,  which,  if  your  Lordships  had,  you  would  not  • 
probably  have  thought  it  necessary  that  any  party  should  appear 
to  resist  those  appeals.  Now  the  question  is,  whether,  as  those 
appeals,  if  the  respondent  had  appeared  regularly,  would  un- 
questionably, I  apprehend,  have  been  dismissed  with  costs,— 
whether,  under  those  circumstances,  it  is  proper  that  your  Lord- 
ships should  dismiss  them  with  costs.  Upon  the  merits  they 
ought,  no  doubt,  to  be  dismissed,  with  costs ;  the  only  ground 
upon  which  your  Lordships  would  pause  before  giving  an  opin- 
ion upon  that  subject,  would  be  this,  that  if  the  respondent  had 
appeared,  perhaps  the  appellants  might  have  withdrawn  their 
appeal.  Upon  these  grounds,  I  am  inclined  to  think  that  your 
Lordships  having  extended  to  the  respondent  the  indulgence,  to 
which  he  had  no  claim,  of  being  permitted  to  come  in  at  the  last 
moment,  it  would  be  perhaps  imposing  too  heavy  a  liability  upon 
the  appellants  to  dismiss  these  appeals,  with  costs.  Upon  the 
original  appeal,  I  apprehend,  your  Lordships  will  entertain  no 
doubt  that  it  ought  to  be  dismissed,  with  costs.  (Fide  i^fra^ 
p.  566.) 

Lord  Brougham.  —  My  Lords,  having  attended  the  greater 
part  of  the  hearing  of  the  first  appeal,  though  not  the  whole, 
and  a  small  part  only  of  the  hearing  of  the  two  latter,  upon 
which  my  noble  and  learned  friend  has  pronounced  his  opinion 
so  clearly  and  in  a  manner  'so  satisfactory,  I  may  dispense  with 
entering  at  greater  length  into  the  particulars  of  the  case  than 
is  suflBcient  for  the  purpose  of  stating  my  own  opinion,  and  the 
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grounds  upon  which  I  have  arrived  at  that  opinion.     The 
importance  of  questions  relating  to  the  *law  of  death-    *558 
bed,  whether  relating  to  the  application  of  the  law  in  par- 
ticular cases,  or  to  the  nature  and  constitution  of  the  law  itself, 
is  manifest.     It  is  &  peculiarity  in  Scottish  jurisprudence,  which 
appears  to  me  most  useful  and  honourable  to  that  system  of  juris- 
prudence.    Our  law  throws  a  protection  around  the  death-bed 
of  parties,  by  requiring  certain  solemnities  to  be  observed  before 
they  can  pass  real  estate,  —  formerly  their  real  estate  only,  — 
now,  by  the  late  Act  of  Parliament,  (a)  their  personal  estate 
also.    All  who  have  practised  in  courts,  whether  of  equity  or 
of  law,  or  both,  well  know,  how  very  ineffectual  those  condi- 
tions, imposed  upon  parties  in  order  to  their  validly  conveying 
their  estates,  oftentimes  prove.     For  as  it  is  not  difficult  to 
obtain  the  assistance  of  three  witnesses,  the  number  formerly 
required,  or  of  two  witnesses,  the  number  now  required,  a  con- 
spiracy may  very  easily  be  effected ;  and  I  am  sorry  that  there 
are  constant  instances  of  it  occurring  in  practice,  no  character 
whatever  being  required  to  belong  to  those  witnesses,  except  that 
they  should  be  witnesses  of  credit,  that  is,  that  they  should  not 
be  disqualified  by  a  sentence  of  an  infamous  nature  from  being 
witnesses ;  so  it  becomes  no  very  hard  matter  to  obtain  a  will 
passing  large  estates,  whether  real  or  personal,  from  a  man  or 
woman  at  the  close  of  life,  in  such  circumstances  as  shall  leave 
the  gravest  suspicion  upon  the  minds  of  those,  who  have  to  deal 
with  and  to  give  effect  to  that  instrument,  whether  they  were  in 
a  condition  or  not  to  dispose  of  any  part  of  that  property.     A 
much  more  effectual  protection  is  thrown  around  that  period  of 
human  life,  and  a  much  better  security  is  afforded  to  the  rights 
of  the  heir-at-law,  by  the  Scottish  system,  which  requires 
that  a  certain  time  should  elapse,  *  namely,  sixty  days,    *569 
between  the  execution  of  the  instrument  and  the  decease 
of  the  party,  otherwise  it  shall  be  void  and  have  no  effect.     Un- 
less the  fact  be  such  as  to  make  presumption  yield  to  it,  the  inca- 
pacity presumed  by  the  law  enures  for  sixty  days ;  and  the  rule 
laid  down  is,  that  the  only  fact  to  which  the  presumption  of  inca- 
pacity shall  yield  is  the  appearing  at  kirk  or  market,  unsupported, 
during  those  sixty  days,  that  being  taken  as  the  test  of  liege  poustie^ 
or  that  state  of  mental  capacity  which  gives  the  party  the  power 
of  lawfully  and  validly  disposing  of  his  heritable  property.     This 

(a)  1  Vict.  c.  26. 
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facts  of  the  case.  Upon  one  point,  your  Lordships  may  observe 
there  is  a  difference  of  construction  contended  for;  namely, 
whether  the  construction  of  this  deed,  taking  it  altogether,  is  such 
as  to  make  it  founded  upon  the  event  of  predecease.  But  upon 
the  other,  the  more  essential  point  of  the  two,  there  is  no  dispute, 
nor  can  there  be  any  dispute  ;  I  allude  to  the  two  deeds,  one  of 
August  and  the  other  of  September,  1816,  both  of  which  are  lie^e 
poustie  deeds :  "  I,  David  Clyne,  &c.,  in  the  event  of  my  prede- 
ceasing my  parents,  &c.,  do  hereby  give,  &c. : "  he  adds  a  dis- 
position to  his  father  and  mother  during  their  joint  lives,  and  to 
the  longer  liver,  "  and  after  the  death  of  the  longer  liver,  to  and 
in  favour  of  any  person  or  persons,  or  for  such  uses,  &c.,  as  I  may 
name  and  appoint  by  any  deed  I  may  execute  at  any  time  of  my 
life,  and  even  on  my  death-bed ;  and  in  case  of  my  dying  with- 
out having  executed  such  deed,  then  to  and  in  favour  of  such 
person  or  persons  as  shall  be  named  and  appointed  in  any  deed 
that  shall  be  executed  by  my  said  parents."  Now,  this  I  take  to 
be  undeniable,  ihat  two  events  must  concur,  two  facts  must  hap- 
pen ;  I  know  a  dispute  has  been  raised  upon  this,  but  I  hold  it  to 
be  quite  clear  that  two  facts  must  concur,  that  two  events  must 
happen,  before  this  deed  can  have  any  operation  at  all. 

*  563    What  are  these  *  two  events  ?     That  the  son,  the  maker 

of  the  deed,  shall  predecease  his  parents,  and  that  he  shall 
predecease  his  parents  without  issue  of  his  own  body.  Then  a 
third  event  must  be  added  to  these  two,  before  the  operation  of 
the  September  deed  can  take  place ;  that  is,  before  there  shall  be 
any  thing  upon  which  that  deed,  whatever  it  is,  can  operate. 
What  is  that  third  event  ?  His  dying  without  executing  any 
deed  himself.  These  three  events  must  all  concur  —  his  prede- 
cease, his  predecease  without  issue,  and  also  without  executing 
any  deed  of  appointment  himself — before  the  parents  can  have 
any  one  thing  upon  which  their  deed  operates.  Now,  in  the  year 
1828,  the  father  dies;  in  1829,  the  mother  dies;  in  1833,  the 
maker  of  the  deed  dies  ;  consequently,  there  is  an  end  of  the  first 
material  event,  —  the  corner-stone  of  the  whole  of  this  convey- 
ance,—  it  all  falls  to  the  ground;  for,  instead  of  predeceasing 
them,  he  survived  them  both.  It  is  not  material  whether  he 
executed  any  disposition  or  not :  it  is  immaterial  whether  he  died 
without  heirs ;  the  predecease  never  happened. 

Now,  it  has  been  contended  that  the  first  condition  did  not 
override  the  whole  case ;  but  has  it  ever  been  contended  that  it 
does  not  override  the  parents'  deed  ?    They  executed  a  power. 
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Upon  what  to  operate  ?  Upon  the  estate  of  the  son  ?  There 
were  other  estates  upon  which  it  was  to  operate,  independent  of 
the  estate  of  the  son ;  but  it  could  only  have  any  thing  to  operate 
upon  in  the  son's  estate,  in  the  event  of  the  son's  predecease ;  but 
they  predecease,  and  therefore  it  has  nothing  to  operate  upon. 

My  Lords,  these  are  the  grounds  upon  which  I  hold  that  the 
heir  is  not  excluded  here  from  suing,  and  upon  which  I  also  hold 
that  the  law  of  death-bed  here  plainly  applies.  I  find  that 
in  the  Court  below,  *  though  we  have  not  a  very  full  *564 
account,  as  we  have  often  to  lament,  of  what  passed,  we 
have  a  very  intelligible  and  concise  statement  of  the  reasons  of 
the  learned  Judge,  Lord  Glenlee  (than  whom  a  more  able  and 
learned  Judge  never  was  upon  that  or  any  other  bench),  in  which 
he  says,  alluding  to  the  arguments  at  the  bar,  "  If  it  had  been 
distinctly  made  out  that  the  pursuer  was  barred  by  a  subsisting 
deed,  which  would  have  prevented  his  claim  on  the  reduction  of 
the  death-bed  deed,  the  defenders  might  have  succeeded  in  their 
argument ;  but  it  has  not  been  made  out  that  such  deed  was  in 
existence  at  the  date  of  the  last  settlement,  and  therefore  the 
pursuer  is  not  prevented  from  claiming." 

With  respect  to  the  other  appeals,  and  also  to  a  very  great  deal 
of  oppressive  litigation  in  this  cause  among  the  numerous  inter- 
locutors brought  before  us,  I  entirely  concur  with  what  my  noble 
and  learned  friend  has  stated,  in  expressing  my  great  disapproba- 
tion, and  I  will  go  so  far  as  to  say  my  reprobation,  of  these  pro- 
ceedings. The  first  of  these  appeals  ought  to  be  dismissed,  with 
costs ;  no  one  can  doubt  that.  I  only  have  a  doubt  whether  the 
second  and  third  also  ought  not  to  be  dismissed,  with  costs.  My 
first  impression  was  that  they  ought.  My  noble  and  learned 
friend  has  somewhat  weakened  that  impression,  by  reminding  me 
that  it  is  barely  possible  that  the  defenders,  —  the  appellants, — if 
they  had  seen  that  the  respondent  was  going  to  meet  them,  and 
that  these  two  cases  were  not  about  to  be  set  down  and  heard 
exparte^  might  not  have  thought  it  better  to  abstain  from  further 
proceeding.  It  ought  to  be  observed,  however,  that  that  suppo- 
sition does  not  apply  to  any  thing  but  the  hearing ;  and  I  will 
beg  my  noble  and  learned  friend  to  agree  with  me,  that 
before  finally  saying  whether  or  *  not  the  respondent  *  565 
should  have  the  costs  of  the  second  and  third  appeals,  we 
should  take  a  day  or  two  to  consider ;  because,  if  costs  would 
have  been  incurred  by  the  respondent  up  to  the  moment  of  coming 
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to  the  bar,  all  that  the  appellants,  at  the  last  moment,  conld  have 
done  might  have  been  not  to  have  the  appeals  heard. 

[The  Lord  Chancellor. — The  respondent  had  not  appeared.] 

Then  my  observation  is  misplaced.  That  does  introduce  a 
very  considerable  doubt  in  my  mind,  and  I  rather  i^ee  with  my 
noble  and  learned  friend,  that  it  will  be  difficult  to  give  costs ; 
but  we  had  better  take  a  little  time  to  consider.  I  should  veiy 
much  regret,  and  so,  I  am  sure,  does  my  noble  and  learned  friend, 
if,  under  the  circumstances  of  this  case,  we  cannot  call  upon  the 
appellants  to  pay  the  costs  of  the  second  and  third  appeals,  (a) 

The  matter  was  adjourned  for  consideration. 

March  18. 
Lord  Brougham.  —  My  Lords,  in  this  case,  in  which  there 
were  three  appeals,  your  Lordships  had  some  doubt  with  respect 
to  the  costs  of  the  second  and  third.  Your  Lordships  disapproved 
of  the  proceeding  of  the  parties  bringing  those  appeals ;  but  as 
there  had  been  no  appearance  made  for  the  respondent  until  the 
case  came  on  for  hearing,  the  consequence  was,  that  it  might 
naturally  enough  be  said  by  the  appellants,  nan  constat^  that  we 
should  have  gone  on,  had  we  known  that  the  other  party  meant 
to  defend ;  consequently,  the  delay  of  the  respondent  in 
*  566  making  *  that  appearance,  although  not  blamable  in  him, 
considering  his  poverty,  nevertheless  has  the  effect  of 
raising  a  defence  against  costs  on  the  part  of  the  appellants.  In 
order  to  consider  whether  it  was  possible  to  overcome  this  objec- 
tion, it  was  agreed  that  we  should  postpone  that  only  point  for 
consideration  for  a  few  days.  My  noble  and  learned  friend  and 
I  have  agreed  upon  the  subject,  that  we  do  not  find  that  we  can 
overcome  that  difficulty;  and  therefore,  however  reluctant  we 
are,  and  confessing  our  reluctance  to  refuse  the  costs,  we  find 
that  we  have  no  other  course  open  to  us.  As  to  the  costs  of  the 
first  appeal,  there  can  be  no  doubt,  and  those  have  been  already 
disposed  of. 

The  Lord  Chancellor.  —  My  Lords,  I  entirely  agree  with  the 

(a)  His  Lordship  took  occasion  to  pronounce  an  animated  and  eloquent 
defence  of  the  Scotch  Judges  against  an  attack  made  on  them  by  a  member 
of  the  House  of  Commons,  in  his  place  in  that  House. 
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opinion  of  my  noble  and  learned  friend  as  to  the  order  now  to  be 
made ;  at  the  same  time  expressing  my  regret  that  the  parties 
who  have  brought  appeals  of  this  description  to  your  Lordships* 
House  should  escape  without  pajrment  of  costs.  But  I  think  it 
is  quite  clear,  under  the  circumstances,  that  your  Lordships  cannot 
make  any  other  order. 

It  was  ordered  and  adjudged,  that  the  first  appeal  be  dismissed 
and  the  interlocutors  therein  complained  of  be  affirmed,  with 
costs,  to  be  paid  to  the  respondent  within  one  month ;  and  that 
the  second  and  third  appeals  also  be  dismissed,  and  the  interlocu- 
tors therein  respectively  complained  of  be  affirmed,  without  costs. 
—  (71  Lords'  Journals,  pp.  79  and  136.) 
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1839. 

In  re  the  Bill  intituled  "  An  Act  to  dissolve  the  Marriage  of 
Henby  Coode,  Esq.,  with  Jane,  his  Wife,"  &c. 

Practice.    Eoidence, 

In  suing  out  a  divorce  bill,  the  standing  order  (No.  141),  requiring  the  peti- 
tioner to  produce  a  record  of  a  judgment  in  an  action  for  criminal  conver- 
sation against  the  adulterer,  will  be  dispensed  with,  where  it  is  shown  that 
such  action  was  impracticable.^ 

March  19,  1839. 
Hexry  Coode,  Esq.,  a  lieutenant  in  the  royal  navy,  was  mar- 
ried at  Barbadoes,  in  1823,  to  Miss  Jane  Durkin.  He  was  then 
master  mate  of  the  ship  Pyramus,  and  she  was  the  daughter  of 
the  ship's  carpenter,  who  died  on  board.  They  got  the  permis- 
sion of  the  captain  to  land  at  Barbadoes  for  the  purpose  of  their 
marriage,  which  was  duly  solemnized.  From  that  time,  they 
cohabited  as  man  and  wife,  sometimes  in  the  Island  of  Jamaica, 
but  generally  on  board  the  said  ship,  until  they  came  to  England 
in  1825.  They  lived  together  from  that  time  at  Portsmouth  and 
other  places  in  England  until  October,  1828,  from  which  time 
Mr.  Coode  was  absent  on  naval  service,  chiefly  in  the  Mediter- 

^  See  Simmon's  Divorce,  12  CI.  &  Fin.  839. 
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ranean,  until  October,  1830,  having  in  the  interval  attained  the 
rank  of  lieutenant.  Mrs.  Goode  remained  in  England  all  that 
time,  sometimes  living  at  Portsmouth,  but  principally  in  London, 
and  there  as  a  guest  in  the  house  of  her  uncle,  or  at  lodgings 
at  the  house  of  a  If^dy,  whose  son  was  the  only  male  inmate. 
From  this  house  she  departed  suddenly  and  without  explar 
nation  in  1830,  and  went  to  Portsmouth  to  the  house  where  she 
and  her  husband  lodged  in  1828.  She  was  there  delivered  of  a 
child.     She  told  the  landlady  that  it  was  the  child  of 

•  668    a  gentleman  who  had  picked  her  up  on  *  the  road,  and 

taken  her  into  a  chaise.  She  declared  positively  that 
the  son  of  the  lady  at  whose  house  she  had  been  lodging  in  Lon- 
don was  not  the  father. 

Mr.  Coode,  having  been  made  acquainted  with  his  dishonour, 
on  his  arrival  in  England,  put  the  matter  into  a  train  of  inves- 
tigation, but  was  not  able  to  discover  the  person  with  whom 
the  adultery  was  committed,  (a) 

Upon  the  order  of  the  day  being  read  for  hearing  counsel  and 
taking  evidence  in  support  of  the  second  reading  of  the  bill,  Mr. 
Serjeant  Merewether^  counsel  for  the  petitioner  (^Mr,  Male  appear- 
ing for  the  wife),  opened  the  case  as  above  stated ;  and  being 
asked  whether  he  could  refer  to  any  cases^  in  which  the  record  of 
a  judgment  in  an  action  at  law  for  criminal  conversation  was  dis- 
pensed with  in  suing  out  an  act  for  a  divorce,  he  referred  to  the 
following  cases  :  Farrer*8  Case^  in  1796 ;  (6)  Jfef '  Q-auley^B  Case^  in 
1797 ;  (c)  Ttuisleton's  Case^  in  1798 ;  (i)  Woodmason'a  Case,  in 
1798;  («)  Bailey's  Case,  in  1817 ;  (^r)  Stock's  Case,  in  1829;  (A) 
Shakerley's  Case^  in  1830 ;  (t)  and  HoweVs  Case,  in  1834.  (A)  In 
the  preamble  to  the  bill  in  Stock's  Case,  it  was  stated,  that  "your 
subject  hath,  by  his  agents,  used  every  possible  endeavour  to  dis- 
cover the  person  who  lived  with  his  wife  under  an  assumed  name, 
but  hath  been  unable  to  discover  who  he  was,  and  who  was  the 
father  of  the  child." 

The  House  being  satisfied  with  the  evidence  advanced,  and 
with  the  cases  referred  to,  the  bill  was  read  a  second  time,  and 
was  ultimately  passed. 

(a)  See  the  printed  evidence,  71  Lords'  Joum.  Appendix,  No.  2. 
(6)  40  Lords'  Joum.  654.  (c)  41  Lords'  Journ.  173. 

(d)  41  Lords'  Joum.  540.  (c)  41  Lords'  Joum.  555. 

(g)  51  Lords'  Joum.  61.  (A)  51  Lords'  Joum.  547. 

(i)   62  Lords'  Joum.  55.  (ifc)  66  Lords'  Joum.  664. 
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*  In  rb  LARDNER'S  DIVORCE.  *  569 

1889. 

In  re  the  Bill  intituled  **  An  Act  to  dissolve  the  Marriage  of 
DiONYSius  Lardner,  Clerk,  LL.D.,  with  Cecilia,  his  Wife,"  &c. 

Practice.    Lapse  of  Time. 

The  prodaction  of  the  record  of  a  judgment  at  law,  for  criminal  conversation, 
was  also  dispensed  with  in  this  case,  where,  during  a  voluntary  separation 
of  the  petitioner  and  his  wife,  she  committed  adultery,  of  which  he  was 
not  informed  until  after  the  deietth  of  the  adulterer. 

Edd^  also,  that  a  lapse  of  nine  years  from  the  admitted  discovery,  and  of 
nineteen  years  from  the  fact,  of  the  wife's  adultery,  was  not  a  bar  to  the 
petitioner's  right  to  a  divorce  a  vinculo^  he  having  shown  that  he  was  not 
able,  for  want  of  funds,  to  apply  to  Parliament  sooner. 

April  23,  1839. 

Dr.  Lardner  was  married  to  Cecilia  Flood  in  Dublin,  in  the 
year  1815.  Her  fortune  was  settled  to  her  separate  use  for  her 
life.  They  lived  together  for  four  years,  and  had  children.  In 
consequence  of  differences, — ariising,  it  was  said,  from  the  violence 
of  the  lady's  temper,  —  they  separated  voluntarily,  but  without 
deed,  in  1819,  after  which  she  lived  for  about  a  year  between  the 
families  of  his  father  and  her  own,  both  residing  in  Dublin.  In 
November,  1820,  she  went,  conducted  by  her  brother,  to  board 
and  lodge  at  the  house  of  a  Mr.  Murphy,  an  officer  in  the  customs 
in  Dublin.  Mrs.  Murphy,  his  wife,  suspecting,  after  two  or  three 
months,  from  the  lady's  unceasing  calls  for  Mr.  Murphy  for  the 
most  frivolous  purposes,  (a)  and  from  their  general  conduct,  that 
there  was  an  improper  familiarity  between  them,  felt 
bound  to  leave  *  the  house,  but  after  an  absence  of  two  570  * 
months  she  returned,  on  condition  that  Mrs.  Lardner 
was  not  to  continue  in  the  house.  Mrs.  Lardner  was  accord- 
ingly removed  to  lodgings  near  Dublin,  hired  for  her  by  Mr. 
Murphy,  and  there,  both  living  under  an  assumed  name,  she 
passed  as  his  sister,  and  was  delivered  of  a  child  in  January, 
1821.  Dr.  Lardner  resided  in  Ireland,  and  generally  in  or  near 
Dublin,  following  literary  occupations  all  that  time,  and  up  to 
1827,  when  he  came  to  reside  in  London.     In  the  course  of 

(a)  See  the  printed  evidence,  71  Lords*  Joum.  App.  No.  2  (D.),  663. 
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the  year  1828,  Mr.  Murphy,  then  on  his  death-bed,  as  he  and 
all  his  friends  verily  believed,  called  to  his  bedside  his  wife  and 
his  brother,  a  respectable  solicitor  in  Dublin,  and  made  to  them 
a  full  declaration  of  his  connection  with  Mrs.  Lardner,  and  of 
the  birth  of  the  child,  the  fruit  of  that  connection ;  and  requested 
his  brother  to  communicate  the  same  to  Mrs.  Lardner's  father, 
after  his  own  death.  He  died  in  January,  1829,  and  his  brother 
shortly  afterwards  made  the  communication,  as  requested,  to 
Mrs.  Lardner's  father,  who  immediately  sent  one  of  his  sons  to 
communicate  the  matter  to  Dr.  Lardner's  family.  This  gentle- 
man went  and  told  Dr.  Lardner's  mother  and  sister,  in  the  pres- 
ence of  Mrs.  Lardner,  who  was  then  residing  with  them,  that  he 
came  from  his  father  to  desire  her  to  tell  the  truth  of  all  the 
circumstances  relative  to  her  adulterous  intercourse  with  Mr. 
Murphy,  and  not  to  impose  herself  on  her  husband's  family  as 
an  innocent  woman.  He  then  narrated  the  facts  as  communi- 
cated to  and  by  his  father,  and  Mrs.  Lardner  admitted  that  all 
that  had  been  stated  by  Mr.  Murphy  was  true ;  and  she  said  she 
would  go  and  take  her  child  (then  with  Mr.  Murphy's  widow), 
and  she  accordingly  did^take  the  chUd.  The  mother  and  sister 
of  Dr.  Lardner  kept  this  communication  a  secret  from 
*571  him,  and  it  was  not  *  until  the  autumn  of  1830  that 
he  was  informed  of  it  by  his  brother,  who  had  come  to 
reside  in  London  in  1829.  In  September,  1830,  Dr.  Lardner 
gave  instructions  to  sue  for  a  divorce  in  the  Ecclesiastical  Court 
in  Dublin ;  but  in  consequence  of  a  recriminatory  suit  instituted 
there  by  the  wife,  and  of  the  difficulty  of  finding  witnesses,  and 
providing  for  the  costs,  the  definitive  sentence  of  divorce  a 
mensa  et  thoro  was  not  delivered  until  1832.  The  same  want 
of  funds  prevented  the  petitioner  from  applying  to  Parliament 
for  a  divorce  a  vinculo^  from  1832  to  1839.  (a) 

The  attention  of  the  House  was  called  to  the  delay,  first,  to 
sue  for  the  divorce  in  the  Ecclesiastical  Court  in  Ireland,  and 
next,  to  proceed  on  the  sentence  of  that  Court  in  Parliament; 
but  the  circumstances  proved  being  deemed  to  afford  sufficient 
explanation  of  the  delay,  the  bill  was  read  a  second  time,  and 
was  afterwards  passed.  (6) 

(a)  See  the  printed  evidence,  ubi  supra. 

(b)  Eight  divorce  Acts  were  passed  in  this  session. 
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♦APPEAL  *572 

FROM  THE  COURT  OF  CHANCERY  IN  IRELAND. 


O'CONNOR  AND  Others  v.  MALONE. 

1839.    ' 

Alicia    O'Connor,  John   Morgan  Tuite,   and )   .      „ 

Thomas  Ardh^l \  Appellants. 

John  Malone Respondent. 

Practice.    New  Trial.    Issues. 

Where  a  Court  of  Equity  directs  that  a  new  trial  of  an  issue  should  be  had, 
the  verdict  on  the  first  trial  need  not  be  set  aside,  as  it  forms  no  ground 
for  any  subsequent  proceeding  of  such  Court. 

Nor  ought  either  party  to  be  allowed  to  give  such  verdict  in  evidence  on  the 
second  trial.' 

March  11,  12.    July  14. 

In  the  year  1774,  the  Right  Honourable  Anthony  Malone,  by 
virtue  of  a  settlement  made  on  his  marriage  on  the  30th  of  June, 
1733,  was  seised  of  certain  lands  in  the  counties  of  Westmeath, 

^  A  verdict  upon  an  issue,  ordered  by  a  Court  of  Equity,  is  not  final  upon 
tlie  facts  it  finds,  nor  binding  upon  the  judgment  of  the  Court,  unless  it  is 
sanctioned  and  adopted  by  the  Court  upon  the  subsequent  hearing  on  the 
merits.  Allen  o.  Blunt,  8  Story,  742.  In  this  case  Mr.  Justice  Stobt  said : 
'^  Indeed,  I  enteriain  great  doubts,  whether  a  verdict  given  in  a  suit  at  law  is 
ever  eridence  of  any  thing  but  the  fact  that  it  was  rendered,  unless  a  judg- 
ment has  been  duly  rendered  thereon  ;  for  judgment  may  have  been  arrested 
thereon,  or  a  new  trial  granted,  and  then  the  verdict  would  become  a  nullity." 
See  Bainbrigge  v.  Baddeley,  3  Mac.  &  6.  420,  421 ;  Richardson  t\  Parsons,  1 
Harr.  &  J.  253  ;  Green  v.  Stone,  1  Harr.  &  J.  405  ;  Ridgeley  v.  Spencer,  2 
Binn.  70 ;  Donaldson  v.  Jude,  2  Bibb,  60  ;  Ragan  v.  Kennedy,  1  Overt.  94  ; 
2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1146,  note  (3),  1147,  notes  (8)  and  (10).  In 
Massachusetts,  the  finding  of  the  jury  on  the  issue  submitted  to  them  in  an 
equity  suit,  if  not  set  aside  for  good  cause  shown,  will  be  regarded  as  settling 
the  facts  in  issue  conclusively.  Franklin  v.  Green,  2  Allen,  519.  So  in  Vir- 
8;ima,  Paul  v.  Paul,  2  Hen.  &  M.  525 ;  Mtzhugh  v.  Fitzhugh,  11  Grattan, 
210.  So  in  Missouri,  O'Bryne  v.  O'Bryne,  13  Missou.  16.  So  in  New  York, 
Griffith  p.  Griffith,  9  Paige,  315.  See  Dodge  v.  Griswold,  12  N.  H.  573 ;  Mc- 
Daniel  v.  Marygold,  2  Clarke  (Iowa),  500  ;  Holcomb  v.  Managers  New  Hope 
D.  B.  Co.,  1  Stockt.  (N.  J.)  457 ;  Cari»r  v,  Campbell,  Gilmer,  159  ;  Clark  v. 
Society  &c.,  45  N.  H.  831 ;  Femie  w.  Young,  L.  B.  1  H.  L.  78,  81. 
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Longford,  and  Cavan,  with  remainder  to  his  first  and  other  sons 
successively  in  tail,  with  remainder  to  his  nephew  Richard  Malone, 
afterwards  Lord  Sunderlin,  in  tail  male,  with  several  remainders 
over.  Mr.  Malone  was  also  seised  of  other  lands  in  the  counties 
of  Westmeath,  Longford,  Roscommon,  and  Cavan,  and  in  the 
city  of  Dublin,  which  were  subject  to  similar  settlements ;  and 
in  the  month  of  July,  1774,  he  made  his  will,  devising  the  said 
estates  to  his  nephew,  Richard  Malone,  in  trust  to  pay  debts  and 
legacies ;  and  he  also  declared  that  he  had  the  fullest  confidence 
in  his  said  nephew,  that  he  would,  on  the  first  proper  occasion, 
settle  the  estates  so  that  they  might  continue  in  the  male  line  of 
the  family,  and  go  to  the  several  branches  of  it  in  succession,  one 
after  the  other ;  and  he  devised  the  estates  accordingly. 
*  673  Mr.  Malone  died  *  in  1776,  leaving  his  said  nephew  his 
heir-at-law.  At  that  time  there  were  also  alive  Edmond 
Malone,  the  brother  of  the  said  Richard,  and  his  cousins  Heniy, 
Richard,  and  Anthony,  sons  of  the  testator's  brother,  Richard 
Malone,  and  also  Richard,  only  son  of  the  said  Henry.  On  the 
death  of  the  said  Right  Honourable  Anthony  Malone,  his  nephew 
Richard  entered  into  possession  of  the  estates.  He  was  after- 
wards created  Lord  Sunderlin.  He  survived  his  brother  and  his 
three  cousins,  and  died  in  April,  1816,  leaving  two  sisters,  Hen- 
rietta and  Catherine,  and  also  Richard  Malone,  the  only  son  of 
his  cousin  Henry  Malone,  then  surviving.  Catherine  Malone 
took  out  letters  of  administration  to  her  brother,  and  she  and 
her  sister  entered  as  coheiresses  into  possession  of  his  estates.  In 
December,  1816,  this  Richard  Malone  filed  his  bill  in  the  Court 
of  Chancery  of  Ireland,  praying  that  the  will  of  the  said  Right 
Honourable  Anthony  Malone,  so  far  as  regarded  the  settlement 
of  the  estates  on  the  male  heir,  might  be  carried  into  effect.  The 
two  sisters  put  in  their  answer,  but  afterwards  entered  into  an 
amicable  arrangement  with  the  then  plaintiff,  who,  by  virtae 
thereof,  entered  into  possession  of  certain  estates  then  assigned 
to  him.  He  died  in  1834,  without  issue,  and  by  his  will,  among 
other  things,  directed  that  the  landed  estates,  which  he  therein 
stated  were  the  estates  of  his  great-grandfather,  Richard  Malone, 
and  of  his  great-uncle,  the  Right  Honourable  Anthony  Malone, 
and  of  Richard  Lord  Sunderlin,  should  be  vested  in  the  appel- 
lants as  trustees  for  the  trusts  and  purposes  declared  by  his  said 
will.  In  August,  1836,  the  respondent  filed  his  bill  against  the 
appellants  and  others  taking  an  interest  under  the  will  of  the  last 
Richard  Malone,  and  prayed  that  the  will  of  the  Right  Hon- 
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Durable  Anthony  Malone  should  be  carried  into  execu- 
tion, so  *  far  as  related  to  the  settling  of  the  landed  estates   *  574 
on  the  male  heir  of  the  family.    In  his  bill  he  charged  that 
he  was  the  eldest  son  and  heir  male  of  Richard  Malone,  who  was 
the  second  son  of  Richard,  the  brother  of  the  testator  Anthony 
Malone,  and  that  his  father  died  on  the  18th  of  June,  1806,  and 
that  on  the  death  of  Richard,  the  son  of  Henry  Malone,  and  the 
person  last  seised  of  the  estates,  without  issue  male,  the  respon- 
dent became   entitled,  by  virtue  of  the  will  of   the   testator, 
Anthony  Malone,  to  an  estate-tail,  with  such  remainders  over  as 
the  Court  should  direct.    The  question  at  issue  in  the  cause  was, 
whether  the  respondent's  father  died  without  lawful  issue.     By 
an  amended  bill,  the  respondent  alleged  that  his  father  had  been 
married  to  one  Bridget  Moore,  and  that  the  said  marriage  was 
solemnized  about  the  month  of  January,  1801,  in  the  chapel  of 
Townsend  Street,  in  the  city  of  Dublin.     This  allegation  was 
supported  by  evidence.    The  appellants,  on  the  contrary,  alleged 
that  if  the  respondent  was  the  son  of  Richard  Malone,  he  must 
be  an  illegitimate  son,  the  said  Richard  Malone  never  having 
been  married,  but  having  cohabited  for  many  years  with  Bridget 
Moore,  by  whom  he  had  six  children,  Frances,  Richard,  Cather- 
ine, Anthony,  Margaret,  and  John,  and  that  the  two  first  named 
sons  were  still  living.    It  was  also  alleged,  that  if  a  marriage 
took  place  in  January,  1801,  the  respondent  was  not  the  eldest 
lawful  son,  his  brother  Anthony  having  been  born  in  July  of  that 
year.  An  issue  was  directed  to  try  the  fact  of  this  marriage,  and  in 
that  issue  the  present  respondent  was  the  plaintiff,  and  the  appel- 
lants were  the  defendants.  When  the  issue  came  on  for  trial  before 
Mr.  Justice  Crampton,  on  the  6th  of  December,  1837,  the  coun- 
sel for  the  plaintiff  opened  his  case  with  a  statement  that  the  alle- 
gation of  the  marriage  having  taken  place  in  1801,  was  an 
error,  that  *  the  real  time  was  Jan.,  1802  ;  and  that  Richard    *  575 
Malone  and  Bridget  Moore  were  married  soon  after  their 
return  from  Preston,  in  Lancashire,  where  they  had  resided  for 
nearly  two  years.     Bridget  Moore  was  herself  examined  as  ^ 
witness  at  the  trial.     She  stated  that  she  knew  Richard  Malone 
in  1790  or  1792,  that  he  was  then  a  Protestant,  that  he  made 
proposals  of  marriage  to  her,  that  she  did  not  assent  thereto  at 
first,  but  did  so  afterwards,  and  that  a  marriage  ceremony  was 
performed  between  them  by  a  degraded  Roman  Catholic  priest ; 
that  she  first  imposed  on  him  a  condition  that  he  should  become 
Roman  Catholic,  which  he  promised ;  that  they  resided  in  Dublin, 
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and  had  three  children  bom  there ;  that  they  then  went  to  reside 
at  Preston,  in  Lancashire,  where  they  remained  nearly  two  years; 
that  they  had  a  child  named  Anthony  bom  there,  and  that  they 
came  back  to  Ireland  when  Anthony  was  about  five  months  old ; 
that  they  were  then  married  a  second  time,  that  was  in  January, 
1802,  at  Townsend  Street  chapel,  by  the  Rev.  Patrick  Smith, 
a  Roman  Catholic  clergyman;  that  a  woman  named  Margaret 
Byrne  was  present  at  the  maniage ;  that  Richard  Malone  was 
then  a  Roman  Catholic ;  that  they  went  from  Dublin  to  Wexford, 
and  resided  there  till  the  death  of  Richard  Malone,  in  1806.  On 
cross-examination,  she  admitted  that  she  had  stated,  in  her  evi- 
dence taken  under  the  bill  in  equity,  that  the  marriage  took  place 
in  1801,  but  she  said  that  that  was  a  mistake ;  that  it  was  also  a 
mistake  to  say  that  she  had  gone  to  Wexford  in  March,  1801,  for 
that  she  did  not  go  there  tiU  1802  ;  and  further,  that  it  was  by 
mistake  she  had  said  that  she  resided  in  Wexford  five  years  and 
nine  months ;  that  four  years  and  a  half  was  the  correct  state- 
ment ;  and  that  Mary  Myler,  a  witness  in  the  equity  suit 
*  676  for  the  respondent,  was  the  person  who  had  *  corrected 
her  as  to  the  dates,  and  that  she  had  been  so  corrected 
after  the  cause  was  heard.  She  further  stated  that  she  was  bom 
at  Portarlington,  that  her  father  followed  no  trade  or  business, 
but  held  200  acres  of  land  under  Lord  Drogheda,.and  that  she 
lived  for  twenty-one  years  in  Portarlington ;  that  upon  her  first 
meeting  with  Richard  Malone  she  walked  half  a  mile  on  the  road 
with  him ;  that  he  took  the  name  of  Moore,  and  that  he  and  his 
children  went  by  the  name  of  Moore.  She  explained  this  on  the 
ground  that  Malone  was  harassed  by  pecuniary  embarrassments, 
and  went  by  another  name  on  that  account.  Margaret  Byrne, 
who  was  also  examined,  stated  the  marriage  in  Townsend  Street 
chapel,  and  represented  that  she  too  had  made  a  mistake  in  the 
dates,  but  spoke  positively  as  to  the  fact  of  the  marriage.  She 
stated  that  she  and  a  person  named  Kavanagh  were  alone  present 
at  the  ceremony ;  that  no  questions  were  asked  as  to  religion ; 
that  questions  were  asked  as  to  residence,  to  which  Mr.  Malone 
answered  that  they  lived  in  Church  Lane,  whereas,  in  fact,  they 
lived  in  Gardiner  Street,  in  a  different  parish ;  that  she  knew 
that  they  were  imposing  upon  the  priest,  but  she  thought  it 
was  no  great  crime;  and  that  but  for  their  telling  him  that 
they  lived  in  his  parish,  he  would  have  sent  them  to  Liffey 
Street  chapel.  Several  other  witnesses  were  examined,  and  the 
entry  of  the  marriage  from  the  register  book  of  Townsend  Street 
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chapel  was  given  in  evidence.  By  that  entry  the  date  of  the 
marriage  was  fixed  as  the  22d  of  January,  1801.  The  defend- 
ants gave  evidence  to  show  that  the  father  of  Bridget  Moore 
was  a  person  in  low  life,  and  not  in  the  respectable  i^tuation 
in  which  she  had  represented  him  to  be;  that  she  had  never 
been  received  as  the  wife  of  Richard  Malone  by  any  member 
of  his  family ;  that  Richard  Malone  had  been  educated  a 
•Protestant;  that  he  appeared  to  have  continued  such  *577 
until  his  death,  and  received  the  sacrament  on  his  death- 
bed according  to  the  rites  of  the  Protestant  church,  from  the  Rev. 
Mr.  Graffy,  a  Protestant  clergyman  ;  and  the  appellants  also  put 
in  evidence  a  letter  alleged  by  them  to. have  been  written  by 
Bridget  Moore  to  a  sister  of  Richard  Malone,  on  the  6th  of  June, 
1816,  in  which,  among  others,  were  these  statements  :  "  You  will 
have  the  goodness  to  tell  Mr.  Malony  that  I  totally  rise  out  of  the 
business  that  he  mentioned  to  me  concerning  the  Baronstown 
estate.  My  marriage  is  worth  nothing  at  law,  nor  can  ever  be 
productive  of  any  advantage  to  my  children.  I  hav^  it  from  a 
person  whose  veracity  I  can  depend  on,  and  whose  name  I  can 
never  bring  in  question  in  this  case ;  therefore,  it  would  only 
heap  more  distress  on  my  wretched  family  that  is  really  starving 
this  instant.*'  There  was  contradictory  evidence  as  to  this  letter, 
Bridget  Moore  denjring  it  to  be  hers,  and  a  witness  on  the  other 
side  declaring  that  it  was  in  her  handwriting.  The  trial  of  the 
issue  lasted  eight  days.  When  the  plaintiff's  counsel  replied 
upon  the  evidence,  he  was  applauded  by  several  of  the  bystand- 
ers, and  two  of  the  jury  were  stated  to  have  clapped  their  hands 
at  his  speech.  The  learned  Judge  then  summed  up,  and  the  jury 
retired,  and,  after  a  deliberation  of  seven  hours,  returned  a  ver- 
dict for  the  plaintiff.  The  defendants  applied  to  the  Lord  Chan- 
cellor of  Ireland  to  set  aside  the  verdict,  and  grant  a  new  trial, 
on  the  grounds  that  the  respondent  had  varied  the  case  made  by 
him  in  the  equity  cause,  and  that  the  appellants  were,  therefore, 
taken  by  surprise ;  that  the  verdict  was  contrary  to  evidence ; 
that  certain  evidence,  such  as  the  entries  from  the  regis- 
ters of  Roman  Catholic  chapels,  had  *been  improperly  *678 
received,  and  that  the  jury  had  shown  an  undue  degree  of 
partiality.  They  also  applied  that,  in  the  event  of  a  new  trial 
being  granted,  the  venue  might  be  changed,  and  the  trial  might 
take  place  in  some  county  other  than  Dublin.  The  Lord  Chan- 
cellor, on  the  19th  of  February,  1838,  made  an  order  refusing  the 
motion  to  change  the  venue  and  to  set  aside  the  verdict,  but 
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granting  a  new  trial,  with  liberty  to  the  respondent  to  give  the 
former  verdict  in  evidence,  as  he  might  be  advised ;  and  directing 
that  the  appellants  should  pay  the  costs  of  the  former  trial,  and 
that  the' costs  of'^the  motion  should  abide  the  event  of  the  new 
trial,  and  that  the  evidence  of  any  of  the  witnesses  who  had  died 
since  the  former  trial  should  be  read  from  the  Judge's  report. 
The  appellants  appealed  against  this  order. 

Mr.  Pembertan  and  Mr.  K.  Bruce  (^Mr.  L.  Lovmdes  was  with 
them),  for  the  appellants.  The  order  for  the  new  trial  must  be 
varied,  for  the  terms  on  which  it  is  to  be  granted  are  such  as 
ought  not  to  have  been  imposed.  There  is  no  precedent  what- 
ever for  giving  in  evidence  in  a  second  trial,  the  verdict  returned 
on  the  first.  In  Locke  v.  Colmatiy  (a)  the  rule  as  to  granting 
new  trials  was  distinctly  laid  down ;  that  case  decided  that  in 
cases  in  which,  but  for  the  existence  of  a  trust,  the  title  to  real 
property  would  be  tried  at  law,  and  the  party  would,  conse- 
quently, have  repeated  opportunities  of  trying  it,  the  Court  of 
Chancery  would  be  unwilling  to  bind  the  rights  of  the  parties  by  a 
single  trial,  especially  when  it  appears  likely  that  more  light 

*  679    will  be  thrown  upon  *  the  subject  by  another  investigation. 

The  Hast  India  Company  v.  Bazett(J>)  is  in  conformity 
with  that  decision.  The  order  for  a  new  trial  was,  therefore, 
properly  granted  ;  but  then,  the  terms  imposed  were  such  as  to 
render  the  order  for  a  new  trial  worse  than  useless.  The  first  is 
that  which  directs  that  the  previous  verdict  shall  be  given  in 
evidence  on  the  second  trial.  In  Mudd  v.  Suekermore^  (^)  a  bill 
was  filed  to  dispute  the  validity  of  a  will.  An  issue  was  directed, 
and  the  case  was  tried  at  law.  An  application  was  made  to  the 
present  Lord  Chancellor  (c{)  for  a  new  trial.  His  Lordship  was 
not  dissatisfied  with  the  verdict ;  on  the  contrary,  he  was  so 
satisfied  with  it  that  he  made  the  party  asking  for  the  new  trial 
pay  the  costs  of  the  first  trial  as  a  condition  precedent  to  having 
a  second ;  but  even  there  the  Lord  Chancellor  did  not  direci 
that  the  first  verdict  should  be  given  in  evidence  on  the  second 
trial.  The  order  there  was  in  accordance  with  the  form  of  such 
an  order  given  in  Mr.  Seton's  Forms  of  Proceedings  in  Equity,  (e) 
It  is  against  the  principles  of  the  law  to  make  an  order  to  give  a 
first  verdict  in  evidence  on  the  second  trial  of  the  same  issue.  A 
verdict  alone  is  not  evidence  of  any  thing.    It  is  no  evidence 

(a)  2  My.  &  C.  42.  (b)  Jao.  91.  (c)  MS. 

(d)  Lord  CoTTENHAic  (e)  P.  851,  nam.  Watmore  v.  Watmore. 
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without  a  judgment,  (a)  A  judgment  between  the  same  parties 
is  conclusive,  and  a  judgment  in  a  case  and  a  new  trial  of  the 
same  case  are  contradictions  in  terms.  In  Fisher  v.  Kilching^ 
man^  (V)  it  was  distinctly  stated  that  for  the  purpose  of  giving  a 
verdict  in  evidence,  ^^  the  postea  must  be  returned,  and  the  ver- 
dict entered  on  record,  and  judgment  entered  up  on  it,  and 
then  a  copy  of  the  *  record  would  be  proper  evidence."  *  680 
It  is  true  that  in  a  note  to  that  case,  (c)  it  is  said  that 
'^  this  rule  does  not  hold  in  the  case  of  a  verdict  on  an  issue 
directed  out  of  Chancery,  because  it  is  not  usual  to  enter  up  judg- 
ment on  such  a  case  ; "  but  that  objection  is  in  substance  answered 
by  a  statement  that  immediately  follows,  that  ^^  the  decree  of  the 
Court  of  Chancery  is  a  proof  that  the  verdict  is  in  force."  But 
when  no  decree  has  been  made,  nay,  when  the  cause  is  sent  down 
to  a  new  trial  before  the  Court  determines  on  a  decree,  the  ver* 
diet  ipso  facto  becomes  utterly  unavailable  for  any  purpose  of 
evidence.  The  case  of  Baker  v.  Hart  ((2)  will  be  relied  on  as 
showing  that  the  first  verdict  may  be  given  in  evidence  on  the 
second  trial ;  but  the  registrar's  book  shows  that  the  part  of  the 
leport  where  that  statement  appears  to  be  made,  is  most  inaccu- 
rately given.  The  case,  as  it  appears  on  reference  to  the  regis- 
trar's book,  was  really  this  :  Admiral  Hosier  had,  as  it  was  said, 
contracted  a  marriage  with  a  common  prostitute.  He  left  a 
daughter  by  her,  of  the  name  of  Frances  Dean,  who  married 
Hart.  The  Admiral  died  in  1727,  and  it  was  doubtful  who  was 
his  real  heir,  even  supposing  the  legitimacy  of  the  daughter  to  be 
oat  of  the  question.  The  plaintiff  claimed  to  be  his  heir,  and 
took  possession  of  the  estate  immediately  afterwards.  Hart 
brought  ejectment,  and  in  that  action  recovered  a  verdict,  and 
obtained  judgment  in  a  suit  in  equity  at  that  time  depending. 
Then  proceedings  were  taken  in  the  Ecclesiastical  Court  for  the 
purpose  of  determining  the  right  to  the  personal  estate,  and  there 
it  was  decided  that  the  daughter  was  illegitimate,  and  that 
the  personal  estate  was  to  go  to  the  next  of  kin.  *  There  *  581 
was  then  an  appeal  to  the  delegates,  where  the  judgment 
was  formally  affirmed.  Nearly  twenty  years  afterwards  Mrs.  Hart 
died,  and  left  a  daughter,  and  then  the  dispute  again  arose  as  to 
the  title  both  to  the  real  and  the  personal  estate.  Baker  filed  a 
hill  against  the  infant  daughter  of  Mrs.  Hart,  for  the  purpose  of 

(a)  See  The  King  v,  Wandsworth,  1  B.  &  Aid.  68. 

(b)  Willes,  867,  868.  (c)  WiUei,'368,  n.  (h). 
(d)  8  Atk.  542  ;  1  Yet.  28. 
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having  this  question  finally  determined  by  the  trial  of  certain 
issues.  In  one  respect  the  statement  that  the  first  verdict  was 
given  in  evidence  is  correct,  but  it  was  not  a  verdict  given  in 
evidence  on  a  second  trial  of  the  same  cause.  The  cause  was  a 
new  cause,  and  the  second  trial  took  place  nearly  twenty  years 
after  the  first,  and  the  first  verdict  was  no  doubt  taken  to  supply 
the  want  of  living  witnesses  at  the  second  trial.  In  May,  1746, 
two  issues  were  directed  to  be  tried  in  the  Court  of  Common 
Pleas  ;  and  the  first  was,  whether  Frances  Dean,  late  the  wife  of 
Robert  Hart,  and  the  mother  of  the  defendant,  was  the  daughter 
of  Francis  Hosier,  Esq.,  deceased  ;  and,  secondly,  if  she  was  not, 
then,  whether  William  Baker  was  the  heir  of  the  said  Francis 
Hosier,  Esq. ;  and  it  was  further  ordered  that  a  receiver  should 
be  continued,  and  that  costs  should  be  reserved  till  after  the 
trial.  The  trial  was  had  in  December,  and  a  verdict  was  found 
declaring  that  she  was  the  daughter  and  heir  of  Francis  Hosier, 
Esq.,  and  on  this  finding  there  was  an  application  for  a  new  trial. 
The  defendant.  Miss  Hart,  gave  the  former  verdict  in  evidence, 
and  the  plaintiff,  Baker,  endeavoured  to  impeach  it  by  showing 
that  it  had  been  obtained  by  fi*aud  and  perjury.  Where  the 
Lord  Chancellor  is  represented  to  have  said  that  the  second 
depended  on  the  first  issue,  he  did  not  mean  that  the  verdict  in 
the  second  case  depended  on  that  in  the  first ;  but  that,  there 
being  two  issues  directed  by  the  Court,  the  second  of 

*  682    which  must  be  negatived  if  the  *  first  was  found  in  a  par- 

ticular manner,  the  consequence  was,  that  in  effect  one 
of  them  would  decide  the  other.  That  case,  therefore,  is  no 
authority  for  the  part  of  the  order  now  objected  to  in  the  pres- 
ent decree. 

The  direction  giving  the  costs  of  the  first  trial  is  clearly  wrong. 
Here  is  a  case  where  the  statement  and  evidence  put  forth  on  the 
trial  of  an  issue  are  directly  at  variance  with  the  statement  in  the 
bill  in  equity,  and  with  the  evidence  on  which  the  very  order  to 
t^y  that  issue  was  obtained.  It  is  impossible  to  say,  that  in  such 
a  case  the  party  appealing  against  a  verdict  in  a  case  where  he 
was  so  taken  by  surprise,  is  bound  to  pay  the  costs.  Then,  again, 
the  entries  of  the  marriage  and  of  the  baptisms  of  the  children 
ought  not  to  have  been  admitted  in  evidence.  The  conduct  of 
the  jury  here  is  sufficient  ground  to  require  the  verdict  to  be 
set  aside.  Hale  v.  Cove^  (a)  and  Dent  v.  The  Hundred  of  Hert- 
ford. (6)  .  If  so,  then  the  rule  is  clear,  that  there  must  be  a  new 

(a)  1  Str.  642.  (b)  2  Salk.  645. 
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trial  as  of  right,  and  the  party  asking  it  is  not  to  be  subjected  to 
the  payment  of  costs. 

The  Attorney"  General  and  Mr.  Jacob  (^Mr.  Mall  was  with  them), 
for  the  respondent.  —  The  real  objection  to  the  order  of  Lord 
Pluneet  is,  that  it  orders  a  new  trial ;  for,  as  to  the  conditions 
on  which  that  new  trial  is  granted,  they  are  correct  enough. 
There  would  have  been  no  pretence  whatever  on  which  to  found 
an  application  to  the  Court  for  a  new  trial,  but  for  the  accidental 
misrecoHection  of  dates.  Every  presumption  is  in  favour  of  the 
verdict.  If  the  mother  had  meant  to  conunit  a  fraud,  why  should 
she  have  selected  her  younger  son  as  the  legitimate  son,  and  thus 
have  bastardized  the  rest?  Her  having  done  so,  shows  ibhe 
hona  fides  of  her  conduct.  There  is  no  *  reasonable  doubt  *583 
on  the  evidence  that  Richard  Malone,  the  father  of  the 
appellant,  was  a  Roman  Catholic,  nor  is  there  any  that  the  entry 
of  the  marriage  is  in  the  handwriting  of  Smith,  the  oflSciating 
priest  of  the  chapel  at  which  the  marriage  was  celebrated.  The 
date  of  the  entry  is  the  only  thing  in  doubt;  but  that  doubt 
extends  no  further  than  to  the  date. 

[The  Lord  Chancellor.  —  The  mistake  in  the  date  of  the 
entry  is  a  mistake  not  only  of  one  person  but  of  all  the  persons 
represented  to  have  been  present  at  the  marriage.] 

The  marriage  took  place,  but  it  was  irregularly  entered.  The 
evidence  admitted  here  was  properly  admitted.  The  entry  of 
the  marriage  was  admissible,  first,  because  it  is  an  entry  made  in 
a  proceeding  in  a  church,  by  a  person  entitled  to  make  it,  and  as 
such  will  be  recognized  by  the  English  church ;  and  next,  because 
it  was  an  act  done  by  a  person  in  the  ordinary  discharge  of  his 
duty.  There  is  a  class  of  cases  where  entries  made  by  a  man 
may  be  read  after  his  death,  if  such  entries  were  made  in  the 
discharge  of  an  ordinary  duty.  These  cases  are  all  collected 
in  Phillips  on  Evidence,  (a)  where  it  is  said,  "  according  to  the 
observations  of  several  Judges  on  different  occasions,  entries 
made  by  a  man  in  the  discharge  of  his  duty,  and  contempora- 
neous or  nearly  so  with  the  thing  done,  may  be  read  in  evidence 
after  his  death."  Doe  d.  Fatteshall  v.  TuTfordQ))  is  a  direct 
authority  for  that  proposition,  and  that  case  was  expressly  con- 
firmed in  Poole  v.  IHcas.  (c)     The  registry  of  baptism  tendered 

(fl)  VoL  1,  p.  332.  (6)  3  B.  &  Ad.  890. 

(c)  1  Bing.  N.  C.  649  ;  1  Hodg.  162  ;  1  ScoU,  600. 
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in  the  {)resent  case  was  made  by  an  authorized  person  in  the  dis- 
charge of  his  duty,  and  is  therefore  admissible  in  evidence. 
*  584  In  the  Equity  Courts,  which  in  this  *  respect  differ  from 
the  Common  Law  Courts,  the  weight  of  the  evidence 
must  be  considered;  and  therefore,  though  evidence  has  been 
improperly  admitted,  that  is  no  ground  for  a  new  trial,  for  the 
weight  of  that  evidence  must  be  taken  into  account  by  the  Court 
which  has  to  decide  upon  it.  Boodle  v.  Blundell^  (a)  and  Hamp- 
ton V.  Hampion,  (6)  As  to  the  ground  of  surprise,  that  alone  is 
not  a  suflScient  reason  for  a  new  trial.  In  Haddock's  Chancery 
Practice  (<?)  it  is  said,  "  The  Court  will  not  grant  a  new  trial  on 
a  suggestion  that  the  party  was  not  apprised  of  a  particular  evi- 
dence, and  therefore  not  prepared  to  give  an  answer ;  for  on  find- 
ing such  evidence  brought  forward,  it  was  in  his  power  to  be 
nonsuited,  and  then  he  might  have  come  back  to  the  Court  for 
new  directions,  and  another  issue  at  law  would  have  been  directed 
notwithstanding  the  nonsuit;"  and  Richards  v.  Syme%  (d)  is  re- 
ferred to.  Then  as  to  the  question  whether  the  Court  had  the 
power  to  direct  that  the  verdict  on  the  first  trial  should  be  gfiven 
in  evidence  on  the  secoiM ;  it  is  clear  that  this  direction  was 
proper  and  according  to  the  usual  course  of  practice  wherever 
such  an  order  is  deemed  to  be  necessary.  The  general  powers 
of  the  Court  in  granting  new  trials  are  thus  stated  in  Maddock's 
Practice:  (e)  "  The  Chancellor  may  go  further  in  directing  a  new 
trial  than  the  Courts  of  Law  can ;  for  if  a  verdict  is  not  against 
the  evidence,  a  Court  of  Law  cannot  grant  a  new  trial,  but  a 
Court  of  Equity  will,  in  order  to  have  justice  done,  for  the  ver- 
dict must  be  such  as  will  satisfy  the  conscience  of  the  Coui*t.  If, 
therefore,  new  evidence  be  discovered  after  the  trial,  a  new 
*585  trial  will  be  ordered;"  and  Favlcorkherg  v.  *JPierce^(g) 
and  Stace  v.  Mahhoty(K)  are  referred  to  as  authorities. 
Then,  such  being'the  object  of  the  Court,  may  it  not  direct  the 
first  verdict  to  be  given  in  evidence  to  assist  the  minds  of  the 
jury.  In  this  case  the  inheritance  would  be  bound  by  the  decis- 
ion. Now,  Lord  Hardwicke  and  other  authorities  have  re- 
peatedly declared,  that  where  the  value  of  the  property  was 
great,  and  the  inheritance  would  be  bound  bj''  the  verdict,  a 
Court  of  Equity  would  not  act  on  one  verdict,  though  it  might 

(a)  19  Ves.  494,  6.  (6)  3  Ves.  &  Bea.  41. 

(c)   Vol,  2,  p.  481.  (d)  2  Atk.  319. 

(e)   Vol.  2,  p.  481.  (jg)  Ambl.  210. 

{h)  2  Vea.  653. 
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be  in  itself  satisfactory.  Suppose,  then,  a  new  trial  granted, 
would  not  a  verdict  which  the  Judge  who  tried  the  cause  ap- 
proved of,  and  the  Judge  in  equity  thought  right,  be  wrongly  set 
aside  without  being  shown  in  evidence  before  the  second  jury  ? 
But  this  course  is  pursued  even  at  law.  In  cross  ejectments  a 
former  verdict  between  the  same  parties  may  be  given  in  evi- 
dence, and  though  the  Judge  would  tell  the  jury  that  it  was  not 
conclusive,  he  would  also  say  that  great  weight  ought  to  be  given 
to  it.  Here  there  could  not  be  an  ejectment,  for  there  is  an 
intervening  trust  estate,  but  then  the  party  is  entitled  to  the 
same  rights  as  if  there  was  an  ejectment.  There  are  many  cases 
in  which  Courts  of  Equity  have  permitted  a  first  verdict  to  be 
given  in  evidence  on  a  second  trial.  Lord  Hardwicke  stated 
the  practice  in  express  terms.  The  account  read  by  the  other 
side,  of  the  case  of  Baker  v.  Hart,  does  not  contradict  the  reports 
in  Atkins  and  Veset/  on  that  point.  He  did  not  mean  what  is  now 
contended  for ;  he  did  not  set  aside  the  first  verdict,  and  his  reason 
for  not  setting  it  aside  was,  that  it  should  be  presented  to  the 
notice  of  the  jury  on  the  second  trial. 

[The  Lord  Chancellor.  —  In  modem  practice,  when  a 
new  *  trial  of  an  issue  is  granted,  the  first  verdict  is  not    *  586 
set  aside ;  so  that,  according  to  your  argument,  the  party 
getting  a  new  trial  in  any  issue  whatever,  would  have  the  right 
of  giving  the  first  verdict  in  evidence.] 

It  is  clear  that  it  may  be  given  in  evidence  where  the  appli- 
cation to  set  it  aside  has  been  rejected.'  In  Baker  v.  Sart^ 
Lord  Hardwicke  says, (a)  "The  application  here  is  not  to 
set  aside  the  former  verdict,  and  in  doubtful  questions  relating 
to  inheritance,  a  Court  of  Equity  frequently  grants  a  new  trial 
without  setting  aside  the  former  verdict,  which  is  of  great  con- 
sequence to  the  parties,  for  then  it  may  be  given  in  evidence, 
though  not  conclusive,  either  party  being  at  liberty  to  show 
on  what  grounds  it  was  obtained ;  but  Courts  of  Law,  in  that 
case,  always  set  the  former  verdict  aside."  Here  the  rule  of 
the  Courts  of  Equity  is  most  distinctly  stated,  and  there  has 
not  been  any  case  since  then  to  shake  the  authority  of  what 
Lord  Hardwicke  then  laid  down.  In  the  books  of  practice, 
Sewlett(Ji)   and  Haddock  (c)^  this   case    is    distinctly  adopted 

(a)  1  Ves.  28.  (6)  P.  576. 

(c)  Vol.  2,  p.  481. 
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as  showing  the  course  pursued  by  the  Court  on  such  occasions. 
In  Ireland  this  practice  has  been  adopted  and  acted  on.  Id  1786, 
in  a  case  of  Newborough  y.  Burrowe%^  an  order  was  made  in  the 
Irish  Court  of  Chancery  to  set  aside  a  verdict  absolutely ;  but  on 
a  subsequent  day  that  order  was  amended  by  ioserting  the  words, 
"  without  prejudice  to  the  defendants  giving  in  evidence,  between 
such  of  them  as  between  whom  a  verdict  has  been  had,  such  ve> 
diet,  as  by  law  they  may ;"  which  expressions  show  that  giving 
a  former  verdict  in  evidence  was  an  established  practice.  In  1808, 
in  an  order  made  by  the  Master  of  the  Rolls,  in  a  case 

*  687    of  Harrison  v.  Comyn^  it  *  is  said,  "  Whereas,  &c.,  it  is 

ordered  that  a  new  trial  shall  be  had  on  the  terms  of  the 
plaintiff  paying  the  costs  of  the  last  trial;  and  it  is  further 
ordered,  that  the  defendant  be,  and  he  is  hereby  at  liberty  to 
give  the  verdict  in  evidence  on  the  new  trial."  It  is  incorrectly 
supposed  that  a  verdict  is  not  capable  of  being  given  in  evidence 
without  a  judgment.  In  Montgomerie  v.  Clarke  (a),  after  speak- 
ing of  a  verdict  at  common  law  not  being  evidence  without  proof 
of  judgment  thereon,  it  is  said,  '*  But  this  rule  does  not  hold  in 
the  case  of  a  verdict  on  an  issue  directed  out  of  Chancery,  because 
it  is  not  usual  to  enter  up  judgment  in  such  case."  Whately  v. 
Manheim  (6)  is  to  the  same  effect.  Here,  however,  that  question 
does  not  arise ;  for  in  this  case  there  is  a  distinct  order  that  the 
former  verdict  shall  be  given  in  evidence,  and  the  power  of  an 
equity  Judge  to  direct  the  admission  of  evidence  not  receivable 
at  law  is  constantly  recognized  in  our  Courts.  Then,  again, 
though  the  order  here  may  not  in  all  respects  be  conformable  to 
the  English  practice,  it  is  conformable  to  the  practice  in  the  Irish 
Courts  of  Equity,  and  by  that  practice  alone  is  its  validity  to 
be  tried.  It  would  be  unjust  to  try  this  order  by  the  rules  of 
English  practice,  which  are  in  many  important  respects,  such  as 
the  framing  of  the  order  for  the  issue  and  the  mode  of  becoming 
acquainted  with  the  result  of  the  trial,  entirely  different  from 
those  adopted  in  Ireland.  The  forms  of  motions,  too,  for  new 
trials  in  issues  are  essentially  different  in  the  two  countries. 
In  Ireland  the  form  is  to  move  to  set  aside  the  verdict;  in 

this  country  nothing  is  said  about  the  verdict,  the  motion 

*  688    simply  being  that  there  should  be  a  new  trial.     On  *  the 

whole,  therefore,  it  is  clear  that  the  order  here  is  justified 
by  the  Irish  practice,  and  must,  consequently,  be  supported. 
.And  at  all  events,  it  is  plain  that  if  the  appellants,  who  have  no 
(a)  BuU.  N.  P.  234.  (6)  2  Esp.  608. 
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interest  in  the  estate,  are  to  have  a  new  trial,  it  must  be  on  pay- 
ment of  costs,  since  there  is  nothing  to  impeach  the  honesty  of 
the  verdict. 

Mr.  Pemherton  replied. 

The  Lord  Chancellor.  —  This  is  a  case  of  the  greatest 
importance.  In  the  case  itself  the  opinion  formed  in  the  Court 
below  is  that  of  a  very  eminent  person,  and  therefore  requires  to 
be  carefully  considered.  In  the  course  of  this  discussion  we  have 
been  informed  that  the  practice  in  Ireland  relative  to  the  trial 
of  issues  is  entirely  inconsistent  with  the  practice  in  England. 
There  is  no  reason  why  the  practice  in  this  respect  should  be 
different  in  the  two  countries.  There  is  at  present  great  diffi- 
culty in  explaining  the  case  of  Baker  v.  Hart,  I  have  directed  a 
search  to  be  made  from  1750  backwards,  in  order  to  see  whether 
the  expressions  used  in  that  case  are  supported  by  the  forms  of 
orders  for  new  trials  in  issues  out  of  Chancery.  That  search  is 
not  yet  completed,  but  as  far  as  it  has  gone,  no  instance  has  been 
found  of  setting  aside  a  verdict,  or  of  allowing  a  first  verdict  to 
be  given  in  evidence  on  a  new  trial.  Indeed  the  expression  of 
setting  aside  a  verdict,  when  used  with  respect  to  an  issue  from 
Chancery,  seems  to  me  to  be  very  incorrect  and  inconsistent  with 
the  practice  of  the  Court.  In  equity  nothing  is  done  upon  a 
verdict  as  such  ;  it  is  merely  obtained  to  give  information  to  the 
Court  on  which  the  Court  may  act.  It  is  different  at  law,  where 
it  is  necessary  to  set  aside  a  verdict  before  proceeding  to 
a  new  trial.  I  believe  that  before  *  your  Lordships'  atten-  *  589 
tion  is  again  called  to  Hart  v.  Bdker^  I  shall  be  able  to 
furnish  your  Lordships  with  something  which  passed  in  that  case 
beyond  what  appears  on  the  face  of  the  printed  reports.  It  is 
necessary  that  the  House  should  have  all  possible  information  on 
this  subject. 

Judgment  postponed. 

July  14. 

The  Lord  Chancellor. — In  this  case,  my  Lords,  three  points 
have  been  raised  on  the  propriety  of  some  of  the  directions  given 
by  the  Lord  Chancellor  of  Ireland  on  a  direction  for  the  new 
trial  of  an  issue.  The  order  directed  that  the  former  verdict 
should  be  given  in  evidence  on  the  second  trial ;  it  also  directed 
the  appellants  to  pay  the  costs  of  the  previous  trial,  and  further, 
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it  directed  that  the  new  trial  should  take  place  in  a  county  other 
than  that  in  which  the  first  trial  had  been  had. 

The  first  question,  therefore,  for  your  Lordships  to  consider  is, 
whether  the  direction  as  to  the  verdict  in  the  first  trial  being 
given  in  evidence  on  the  second,  is  one  which  can  be  supported. 
It  certainly  struck  me,  when  I  first  heard  it  stated,  as  a  some- 
what singular  direction,  and  I  do  not  recollect  any  former 
instance  of  such  a  direction  having  been  given.  Nor  did  I  recol- 
lect ever  seeing  an  order  for  a  new  trial,  in  which  the  verdict  on 
the  first  trial  was  even  noticed.  I  therefore  directed  searches  to 
be  made  among  the  records  of  the  Court  of  Chancery,  and,  with 
one  exception,  there  is  no  instance  in  which,  in  an  order  for  a 
new  trial,  the  verdict  given  on  the  first  trial  has  been  even 
noticed.  To  that  instance  I  shall  presently  call  your  Lordships^ 
attention.     The  reason  for  this  omission  to  notice  the 

*  590    former  verdict  is  obvious.     In  a  *  Court  of  Law  the  ver- 

dict is  a  necessary  part  of  the  proceedings  in  a  cause ;  it  is 
indeed  the  foundation  of  the  judgment  of  the  Court.  If,  there- 
fore, the  verdict  which  has  been  obtained  is  not  such  a  verdict 
as,  in  the  opinion  of  the  Court,  can  properly  be  the  foundation  of 
a  judgment,  the  Court  necessarily  requires  the  case  to  be  tried  a 
second  time,  and  the  first  verdict  is  as  of  course,  and  by  the  very 
nature  of  the  proceedings,  ordered  to  be  set  aside.  At  law  the 
subsequent  proceedings  are  founded  on  the  verdict,  but  in  equity, 
when  an  issue  has  been  directed,  there  are  no  proceedings  on  the 
verdict  itself.  The  object  of  having  the  trial  is  merely  to  satisfy 
the  Court  as  to  the  facts  in  dispute  between  the  parties.  If,  there- 
fore, the  Court  of  Equity  is  not  satisfied  as  to  these  facts,  all  that 
is  done  is,  that  the  Court  directs  a  new  trial  with  a  view  to  obtain 
more  satisfactory  information  on  those  facts  before  applying  to 
them  the  principles  that  must  decide  the  matter  in  a  Court  of 
Equit}^  In  this  case  it  was  said  that  the  new  trial  was  granted, 
not  on  the  ground  of  any  thing  unsatisfactory  on  the  first  trial,  but 
because  as  at  law,  the  matter  relating  to  the  inheritance  of  an 
estate,  the  parties  would  have  had  the  right  to  try  the  question 
in  more  shapes  than  one,  the  Lord  Chancellor  thought  fit  to  give 
them  something  of  the  same  privilege  in  equity.  Two  cases, 
both  before  myself,  one  at  the  Rolls  and  one  in  the  Court  of 
Chancery,  were  referred  to  as  justifying  this  mode  of  proceeding. 
They  were  the   cases  of  Locke  v.    Colman(^a)   and  Mudd  v. 

(a)  2  My.  &  Cr.  42. 
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Suckermore  (Rolls,  1835),  The  circumstances  of  the  latter  case 
did  not  resemble  those  of  the  present,  although  the  principle 
involved  was  much  the  same,  for  that  was  not  the  case  of 
an  *  issue  directed  by  the  Court  for  its  own  information,  *  691 
but  one  in  which  the  Court  suspended  the  proceedings  in 
the  cause,  and  gave  the  parties  leave  to  bring  an  ejectment.  The 
question  there  was  whether  the  ejectment  having  been  once  tried, 
the  matter  in  dispute  being  the  inheritance  of  an  estate,  the 
Court  should  proceed  to  an  adjudication  without  giving  the 
parties  the  benefit  of  another  trial.  I  observe  that  in  my  note  of 
the  judgment  in  that  case,  I  drew  the  very  distinction  which  I 
have  now  presented  to  your  Lordships'  attention.  [His  Lordship 
here  read  the  observations  made  in  that  case :  **  The  distinction 
between  the  cases  in  which  the  Court  directs  an  issue,  and  those 
in  which  it  gives  the  plaintiff  an  opportunity  of  establishing  his 
title  at  law,  is  most  important  to  be  attended  to.  In  the  first 
the  object  is  to  ascertain  the  facts  by  which  the  Court  is  to  be 
guided  in  the  exercise  of  its  equitable  jurisdiction,  and  therefore 
necessarily  takes  on  itself  cognizance  of  the  evidence  at  the  trial, 
and  grants  or  refuses  a  new  trial  without  regard  to  those  rules 
which  guide  a  Court  of  Law  upon  this  subject.  In  the  other  it 
only  suspends  its  proceedings  till  the  right  is  settled  at  law,  and 
being  so  settled,  it  acts  upon  that  without  regard  to  the  evidence 
upon  which  such  right  has  been  established,  or  inquiring  whether 
it  was  properly  established  or  not."]  The  cases  of  an  ejectment 
brought  with  permission  of  the  Court,  and  of  an  issue  directed 
by  the  Court,  are  not  therefore  analogous  in  their  nature,  and 
are  not  governed  by  the  same  rules  of  proceeding.  In  Locke  v. 
Colman  there  was  a  question  of  right  to  be  ascertained  depend- 
ing on  the  custom  of  a  very  extensive  manor,  and  there,  although 
there  was  no  objection  to  the  first  trial,  I  thought  it  right  that 
there  should  be  an  opportui^ity  of  again  investigating  the 
*  circumstances  on  which  the  right  of  the  party  depended.  *  592 
But  I  do  not  think  that  that  case  at  all  applies  to  the  pres- 
ent. I  shall  not  go  into  the  circumstances  of  the  present  case, 
because  it  is  to  be  tried  again,  but  I  think  that  there  was 
enough  in  the  circumstances  attending  the  first  trial  to  make  it 
the  duty  of  the  Court  not  to  act  on  that  verdict.  The  party 
claiming  as  heir  had,  in  the  equity  cause,  relied  on  a  marriage 
between  his  parents,  stated  to  have  taken  place  in  January, 
1801.  That  was  the  case  he  made  in  the  pleadings ;  that  was 
the  case  which  he  presented  by  witnesses.     It  was  then  found  by 
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the  jury."  That  case,  and  another  to  which  I  shall  presently 
refer  your  Lordships,  before  Lord  Hardwicke,  namely,  Baker  v. 
ffart^  (a)  are  the  only  cases  at  all  opposed  to  the  existing  piractice 
of  not  setting  aside  a  verdict  on  granting  a  new  trial  in  a  Court 
of  Equity.  The  case  of  Baker  v.  ffart  is  but  imperfectly  reported 
in  Atkyns ;  but  I  have  obtained  from  the  registrar's  book  a  full 
note  of  the  proceedings,  and  of  the  order,  and  in  that  case,  too, 
there  are  circiunstances  which  fully  explain  some  expressions  of 
Lord  Hardwicke,  not  quite  intelligible  on  the  face  of  the  report 
in  Atkyns.  An  ejectment  had  been  brought  there,  and  the  ques* 
tion  turned  on  the  date  of  the  supposed  marriage  of  the  parents 
of  the  claimant.  A  bill,  on  which  the  same  question  was  raised, 
waQ  afterwards  filed,  and  two  issues  were  directed :  first,  whether 
the  daughter  of  the  supposed  husband  and  wife  was  the  heir  of  the 
father;  and,  secondly,  whether  the  other  party  claiming  was 
the  heir  of  the  father.  The  jury,  at  the  trial,  found  that  the 
daughter  was  the  heir  of  the  father.  She  would,  on  that  finding, 
necessarily  stand  first  in  title  to  the  estate.     The  case  was  three 

times  tried,  and  there  were  three  verdicts ;  the  verdict  in 
*  596    ejectment,  and  the  two  verdicts  in  these  issues.     In  *  that 

case.  Lord  Hardwicke  expressed  himself  in  these  words : 
*'  Where  it  is  a  matter  of  inheritance,  the  Court,  without  setting 
aside  the  verdict,  for  the  more  solemn  determination  in  some 
cases  directs  a  second  trial ;  and  if  the  Court  direct  such  second 
trial  without  setting  aside  the  former  verdict,  then  that  verdict 
may  be  given  in  evidence,  and  will  have  its  weight  with  the  jury. 
And  therefore  it  is  a  very  material  difference  to  the  parties; 
because,  if  I  was  to  direct  a  trial  on  my  setting  aside  the  filrst 
verdict,  the  defendant  would  lose  the  benefit  of  urging  at  the 
second  trial  the  first  verdict  in  his  favour."  His  Lordship  is 
made  to  say  that  it  had  been  stated  by  the  Judge  who  tried  the 
issues,  that  a  jury  had  been  very  much  influenced  by  the  verdict 
in  the  first  trial.  The  expressions  attributed  to  Lord  Hardwicke 
seem  to  assume  that  it  was  a  practice  of  the  Court  of  Chancery 
to  set  aside  a  former  verdict,  when  granting  an  application  for  ft 
new  trial ;  yet,  with  the  single  exception  of  the  case  to  which  I 
have  referred,  no  such  instance  has  been  found.  I  cannot  there- 
fore consider  it  as  the  established  practice  of  the  Court.  It  is 
not,  however,  necessary  to  inquire  how  the  expressions  employed 
by  Lord  Hardwicke  are  to  be  explained.    I  am  satisfied  that  the 

(a)  8  AUc.  642 ;  1  Yes.  28. 
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impression  I  at  firdt  entertained  is  correct,  and  that  it  is  not  the 
practice  of  the  Court,  in  directing  a  new  trial,  to  take  any  notice 
of  a  former  verdict;  In  the  language  quoted,  Lord  Habdwickb 
seems  to  assume  that  if  there  is  nothing  said  about  the  matter, 
the  former  verdict  may  be  given  in  evidence  on  the  second  trial. 
I  cannot  think  that  he  could  so  have  expressed  himself.  It  is  a 
well-known  rule  of  law,  that  a  verdict  without  a  judgment  is  no 
evidence  at  all;  the  reason  being  that  there  is  nothing 
to  show  that  such  verdict  may  not  have  been  set  *  aside,  *  697 
or  may  not  have  been  acted  on  by  the  Court.^  Now,  there 
can  be  no  judgment  obtained  on  a  verdict  given  on  an  issue 
directed  by  the  Court  of  Chancery.  An  order  in  equity,  adopting 
and  acting  on  the  verdict,  would  in  that  respect  have  the  same 
effect  as  a  judgment  on  a  verdict  in  the  ordinaiy  course  of  pro- 
ceedings at  law.  But  where  a  Court  of  Equity,  for  any  reasons 
which  it  thinks  proper,  chooses  to  send  the  issue  to  a  new  trial, 
I  think  that  the  mere  verdict  would  not  be  evidence  on  the  second 
trial  of  the  issue ;  and  if  brought  to  the  knowledge  of  the  jury, 
I  apprehend  that  the  Judge  would  direct  the  jury  to  pay  no 
attention  to  a  verdict  which  the  Coux't  had  thought  proper  to 
disregard.  The  expressions,  therefore,  attributed  to  Lord  Hard- 
wiCKE  appear  to  me  quite  unintelligible  with  reference  to  the 
known  practice  of  Courts  of  Equity. 

Seeing  that  the  practice  of  the  Courts  of  Equity  in  Ireland,  as 
exhibited  in  this  case,  is  different  from  that  which  exists  in  the 
Courts  of  Equity  in  England,  I  have  thought  it  right  thus  fully 
to  call  your  Lordships'  attention  to  the  matter,  in  the  hope  that 
the  Courts  of  Equity  in  Ireland  may  think  it  expedient  to  adopt 
a  course  of  practice  which  has  always  prevailed,  and  does  now 
prevail,  in  the  Courts  of  this  country. 

I  now  propose  to  your  Lordships  to  reverse  the  order  of  the 
Lord  Chancellor  of  Ireland,  so  far  as  that  order  directs  the  setting 
afflde  the  first  verdict,  and  giving  the  first  verdict  in  evidence 
upon  the  second  trial ;  and  to  leave  the  order  as  a  simple  direc- 
tion that  the  parties  shall  proceed  to  a  new  trial. 

Then  we  come  to  that  part  of  the  order  which  relates  to  the 
payment  of  costs.    The  order  directs  that  the  parties  apply- 
ing for  a  new  trial  shall  pay  the  *  costs.    I  am  not  surprised    *  598 
at  this  part  of  the  order,  considering  the  opinion  which 
Lord  Plunket  seems  to  have  entertained  of  the  case.     The  object 

^  See  Allen  v.  Blunt,  8  Story,  742,  anUj  572,  note  (1). 
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of  the  order  is  in  substance  to  indemnify  the  respondent  against 
the  costs  of  the  trial.  That  assumes  that  there  is  no  objection  to 
the  former  trial,  and  that  the  party  appljring  for  the  new  trial  has 
no  ground  of  complaint  against  the  conduct  of  the  parties  on  the 
other  side.  But  without  expressing  any  opinion  as  to  the  prob- 
able result  of  the  second  trial,  I  must  say,  that  looking  at  the 
conduct  of  the  respondent  on  the  first  trial,  there  was  no  chance 
for  the  appellants  then  to  obtain  by  verdict  a  fair  decision  on  the 
question  submitted  to  the  jury.  Differing,  therefore,  as  I  do  from 
the  Lord  Chancellor  of  Ireland  as  to  the  conduct  of  these  parties, 
I  differ  from  him  as  to  the  propriety  of  this  direction  as  to  costs. 
In  my  opinion  the  costs  of  the  trial  ought  to  be  reserved,  and  the 
Court  will  best  see  how  to  dispose  of  the  costs  when  it  is  satisfied 
as  to  what  are  the  rights  of  the  parties. 

There  remains  then  to  be  considered  the  complaint  of  the  appel- 
lants as  to  the  conduct  of  the  jury  in  applauding  the  speech  of 
the  counsel  for  the  claimant ;  on  which  complaint  is  founded  the 
demand  for  a  change  of  venue,  so  that  the  trial  may  not  again 
take  place  in  Dublin.  That  applause  is  the  only  ground  on  which 
this  part  of  the  application  is  rested.  On  the  one  side,  it  is  said 
that  the  applause  showed  .the  sympathy  of  the  jury  with  one  of 
the  parties  whose  rights  were  then  under  discussion ;  on  the  other, 
it  is  attributed  to  mere  admiration  of  the  eloquence  of  the  learned 
counsel.  Neither  the  one  nor  the  other  of  these  causes  would  be 
a  justification  to  the  jury  for  this  manifestation  of  feeling ;  but 

still  the  manifestation  itself  does  not  seem  to  me  to  afford 
*  599    a  sufl&cient  ground  *  for  withdrawing  from  a  jury  of  the 

county  of  Dublin  the  trial  of  this  question  on  a  claim 
arising  within  that  county.  I  shall  not,  therefore,  propose  to  the 
House  to  alter  the  venue,  or  to  direct  that  the  trial  shall  take 
place  in  a  different  county. 

The  result,  therefore,  is,  that,  with  your  Lordships'  concurrence, 
I  should  propose  to  vary  the  order  so  as  to  direct  a  new  trial, 
reserving  the  costs,  and  striking  out  that  part  of  the  order  which 
directs  the  first  verdict  to  be  given  in  evidence  on  the  second 
trial. 

The  following  order  was  afterwards  entered  on  the  Journals  of 
the  House : 

"  That  the  said  order  of  the  Court  of  Chancery  in  Ireland,  of 
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the  19tb  of  February,  1838,  in  part  complained  of  in  the  said 
appeal,  be  varied  by  omitting  so  much  thereof  as  directs  that  the 
plaintiff  be  at  liberty  on  such  new  trial  to  give  the  former  verdict 
in  eyidence,  and  that  the  defendants  (Alicia  O'Connor,  ftc.))  the 
trustees,  do  pay  the  costs  of  the  former  trial ;  and  that,  subject 
to  such  variation,  the  said  order  be  hereby  affirmed.  And  it  is 
farther  ordered,  that  the  question  of  the  costs  of  such  former  trial 
be  reserved  till  after  the  new  trial  directed  by  the  said  order  shall 
have  been  had."    Lords'  Journals,  1839,  p.  347. 
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DUNLOP  AND  Others  v.  LAMBERT  and  Others. 

1838. 

William  Dunlop  and  Others Appellants, 

Geobge  Anthony  Lambert  and  Others.    •    •    .    Respondents. 

Action  en  the  Caae^  Parties  to  Carrier.    Direction  to  Jury. 

Though,  generally  speakiiig,  where  there  is  a  delivery  to  a  carrier  to  deliver 
to  a  consignee,  the  latter  is  the  proper  person  to  bring  the  action  against 
the  carrier,*  yet  if  the  consignor  make  a  special  contract  with  the  carrier^ 
such  contract  supersedes  the  necessity  of  showing  the  ownership  in  the 
goods,  and  the  consignor  may  maintain  the  action,  though  the  goods  may 
be  the  prox>erty  of  the  consignee.* 

The  qnestion  whether  the  goods  were  delivered  to  the  carrier  at  the  risk  of 
the  consignor  or  consignee,  is  a  qnestion  for  the  jury.  The  delivery  of 
goods  to  a  carrier  by  a  consignor  does  not  necessarily  vest  the  proper^  in 
the  consignee.* 

*  See  Potter  v.  Lansing,  1  John.  215  ;  Mclntyre  v.  Browne,  1  John.  229  ; 
Ludlow  V.  Browne,  1  John.  1 ;  DeWolf  o.  New  York  Ins.  Co.,  20  John. 
114 ;  Griffith  v.  Ingledew,  6  Serg.  &  R.  429  ;  Chandler  v.  Sprague,  5  Met. 
306 ;  Bonner  v.  Marsh,  10  Sm.  &  M.  876  ;  Angell  Carriers,  §  495  et  seq.  ; 
Burritt  V.  Bench,  4  McLean,  825  ;  Adams  v,  Clark,  9  Cush.  215  ;  Coleman  o. 
Lambert,  5  M.  &  W.  502;  Chitty  Contr.  (10th  Am.  ed.)  585;  Abbott  Shipp. 
(Am.  ed.  1850),  826,  in  note. 

»  See  Price  v.  Powell,  8  Comst.  322  ;  Carter  ».  Graves,  9  Yerger,  446; 
Goodwyn  v.  Douglass,  1  Cheves,  174  ;  MayaU  v.  Boston  &  Maine  R.R.  Co., 
19  K.  H.  122, 128 ;  Chitty  Contr.  (10th  Am.  ed.)  5§6,  586. 

*  See  Angell  Carriers,  §  508,  note  (4). 
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March  1,  5,  6,  1838.    July  16,  1839. 

This  was  an  appeal  from  two  interlocutors  of  the  Court  of  Ses- 
sion, pronounced  under  the  following  circumstances :  The  appel- 
lants were  wine  and  spirit  merchants  in  Edinburgh,  and  the 
respondents,  most  of  whom  reside  at  Newcastle,  were  the  owners 
of  a  steain-vessel  called  the  Ardincaple,  which  was  in  the  habit 
of  passing  between  Leith  and  Newcastle,  conveying  passengers 
and  goods.  On  the  31st  of  August,  1833,  the  appellants  shipped 
on  board  the  Ardincaple  a  puncheon  of  spirits,  addressed  ^^  Mr. 
Mathew  Robson,  Collier-row,  by  Houston-le-Spring  ;  W.  D.,  No. 

1369 ;  105  gs. ;  care  of  Mr.  Lattimer,  Newcastle." 
•601  *The  biU  of  lading  subscribed  by  the  agents  for  the 
owners  on  this  occasion,  dated  the  31st  August,  1833, 
declared  the  goods  to  be  deliverable  "  unto  Mr.  Mathew  Robson, 
Collier-row,  by  Houston-le-Spring,  or  to  his  assigns,  —  freight  for 
the  said  goods  being  paid  by  William  Dunlop  &  Co."  The  obli- 
gation of  delivery  at  Newcastle,  undertaken  by  the  owners,  was 
qualified  in  express  terms  with  the  ordinary  exception,  "  all  and 
every  other  dangers  and  accidents  of  the  seas,  rivers,  and  navi- 
gation of  whatever  nature  and  kind,  excepted." 

During  the  severe  weather  of  autumn,  1833,  the  Ardincaple, 
in  the  course  of  a  voyage  from  Leith,  encountered  one  of  the 
violent  tempests  which  then  prevailed..  The  gale  gradually 
increased  until  it  blew  a  hurricane.  One  heavy  sea  struck  the 
vessel  on  the  larboard  quarter,  and  broke  on  board  with  such 
violence  as  to  sweep  off  every  person  then  on  deck,  except  the 
man  at  the  helm,  being  in  all  nine  individuals,  of  whom  six, 
including  the  master,  perished.  The  mate  and  the  remaining 
crew,  finding  that  the  tempest  rather  increased,  and  that  the 
vessel,  notwithstanding  their  utmost  skill  and  diligence,  was 
labouring  in  imminent  peril,  determined  to  throw  overboard  a 
part  of  the  cargo,  for  the  safety  of  the  remainder,  as  well  as  of 
the  vessel  itself,  and  of  their  own  lives  and  the  lives  of  the  pas- 
sengers. Accordingly,  and  in  the  view  of  the  threatening  and 
perilous  circumstances  in  which  they  were  placed,  and  which 
presented  no  appearance  of  abatement,  they  made  a  jettison  of 
the  heavy  goods  composing  the  cargo,  which  eventually  proved 
the  safety  of  the  whole  concern,  as  the  vessel  was  thereby  light- 
ened, and  enabled  to  reach  its  destined  port. 

On  the  same  day  on  which  the  cask  was  shipped,  the 
*  602    pursuers,  William  Dunlop  &  Co.,  wrote  a  letter  of  *  ad- 
vice to  RobsOn,  the  vendee,  notifying  the  shipment,  and 
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transmitting  to  him  an  invoice,  along  with  the  bill  of  lading,*  by 
which  the  goods  were  made  deliyerable  to  him,  or  his  assigns. 
In  the  same  letter  they  informed  him  that  they  had  drawn  on 
Um,  by  bill  at  three  months,  payable  in  London.  The  letter 
contained  the  following  charge,  which  made  part  of  the  sum  for 
which  the  pursuers  drew  on  the  vendee :  — 

'*  To  freight  paid  to  Newcastle,  10«. ;  insurance,  one-half  per 
cent,  8«." 

In  point  of  fact,  no  insurance^had  been  effected,  and  the  pur- 
suers had  no  order,  instructions,  or  power,  to  effect  insurance. 
In  the  end  of  this  letter,  the  pursuers  say,  **  The  spirits  will  be 
in  Newcastle  on  Monday  morning,  if  all  is  well." 

The  Ardincaple  arrived  in  the  harbour  of  Shields  on  the  even- 
mg  of  the  2d  September ;  and,  as  soon  as  the  cargo  was  over- 
hauled, it  appeared  that  the  cask  of  spirits,  the  property  of  Mr. 
Rdbson,  was  among  the  goods  jettisoned  under  the  circumstances 
above  stated.  The  appellants  commenced  an  action  against  the 
respondents  to  recover  the  value  of  the  cask  of  spirits,  and  the 
Lord  Ordinary,  by  an  interlocutor  of  June,  1835,  established 
the  pursuers'  title  to  maintain  the  action.  The  following  issues 
were  then  prepared  as  exhaustive  of  the  whole  cause :  — 

"  1.  Whether  on  or  about  the  81st  day  of  August,  1833,  the 
pursuers  shipped  a  puncheon  of  spirits  on  board  the  Ardincaple, 
of  Newcastle,  a  vessel  belonging  to  the  defenders,  for  the  pur- 
pose of  being  conveyed  to  Newcastle,  and  delivered  to  Mathew 
Robson,  Collier-row,  Houghton-le-Spring,  care  of  Mr.  Lattimer, 
Newcastle  ?    And, 

"  2.  Whether  the  defenders  wrongfully  failed  to  deliver 
the  said  puncheon  to  the  said  Mathew  Robson,  *  and  are    *  603 
indebted  and  resting  owing  to  the  pursuers  in  the  sum  of 
75/.  9«.,  or  any  part  thereof,  with  interest  thereon,  as  the  value 
of  the  said  pmxcheon  of  spirits  ?  " 

The  case  came  on  for  trial  before  the  Lord  President  and  a 
jury,  on  21st  March,  1837.  The  appellants  proved  their  case  by 
several  witnesses  and  depositions,  and  among  the  depositions  they 
put  in  that  of  Robson,  in  which  it  was  stated  that  he  received  an 
invoice  of  the  puncheon,  and  that  a  bill  was  di-awn  by  William 
Bnnlop  &  Co.,  upon  this  deponent,  for  75Z.  17«.,  the  amount  of 
such  invoice,  and  was  renewed  when  due :  that  the  said  bill  was 
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SO  .renewed  in  consequence  of  another  puncheon  being  sent  a 
month  later:  that  deponent  desired  Mr.  Dunlop  to  insure  the 
same,  and  to  charge  the  expenses  of  that,  and  the  freight  in  the 
invoice,  to  said  deponent:  that  the  said  puncheon  was  to  be 
safely  delivered  on  the  quay  at  Newcastle-upon-Tyne,  before 
deponent  was  to  consider  it  his  property:  that  deponent  has 
not  received  a  farthing  for  the  loss:  that  deponent  made  an 
a£Bidavit  that  the  puncheon  was  ordered  from  Messrs.  Dunlop, 
and  lost  at  sea :  that  deponent  got  a  letter  from  Newcastle,  from 
the  agents  of  the  Ardincaple  there,  stating  that  he  had  to  make 
an  affidavit  before  a  magistrate  that  the  puncheon  that  was  lost 
was  his :  that  the  said  letter  was  a  circular  letter :  that  deponent 
made  that  affidavit,  supposing  it  to  be  a  matter  of  form,  to  enable 
Messrs.  Dunlop,  of  Edinburgh,  to  recover  the  amount  of  insur- 
ance :  that  deponent  had  no  idea  that  Messrs.  Dunlop  had  acted 
at  that  time  as  their  own  underwriters :  that  the  loss  of  said 
puncheon  did  not  cost  deponent  one  farthing:  that  deponent 
believes  that  the  loss  of  the  said  puncheon  was  sustained  by 

Messrs.  Dunlop. 
*604        *No  evidence  was  adduced  by  the  respondents,  but 
they  insisted  on  the  objection  to  the  title,  founded  upon 
the  fact  of  the  puncheon  in  dispute  having  been  invoiced,  and 
made  deliverable  to  Robson. 

His  Lordship,  in  directing  the  jury,  held  that  the  respondents' 
objection  to  the  appellants'  title,  as  raised  at  the  trial,  was  com- 
petent, and  that  the  objection  was  valid  in  itself.  His  Lordship 
directed  the  jury  thus :  that  "  the  pursuers  appeared  to  be  en- 
titled to  a  verdict  upon  the  first  issue,  and  that  the  only  question 
in  dispute  related  to  the  second  issue ;  and  did  direct  the  said 
jury,  in  point  of  law,  that  as  it  appeared  that  the  pursuers,  at 
the  time  of  furnishing  the  puncheon  of  spirits  in  question,  had 
sent  an  invoice  thereof  to  Mathew  Robson,  the  purchaser,  bear- 
ing that  the  same  had  been  insured,  and  that  the  freight  thereof 
and  insurance  were  charged  against  the  said  Mathew  Robson  ia 
the  said  invoice,  the  pursuers  were  not  entitled,  in  law  or  inter- 
est, to  recover  the  value  of  the  said  puncheon  from  the  de- 
fenders." 

The  appellants  took  an  exception  to  this  charge.  The  juiy, 
however,  adopted  the  law  of  the  direction,  and  then  returned  a 
verdict  finding  that  the  rei^ondents  were  liable  for  the  loss,  and 
that  they  wrongfully  failed  to  deliver  the  puncheon  to  Mathew 
Robson ;  and  on  the  last  point  of  the  second  issue,  they  found, 
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^  that  the  defenders  (respondents)  are  not  liable  to  the  pursuers 
(appellants)  for  the  value  of  the  spirits,  because  they  were  not, 
at  the  time  of  the  loss,  the  rightful  owners  of  the  goods  in  ques- 
tion, their  invoice  showing  that  their  right  in  the  whiskey  ceased 
at  the  time  of  shipment." 

The  bill  of  exceptions  was  afterwards  heard  before  the  Court 
(along  with  a  separate  motion  by  the  appellants  for  a  new 
trial)  ;  the  pursuei^  maintaining,  in  *  support  of  their  ex-    *  605 
ception,  that  the  objection  was  not  well  founded  in  itself. 

The  Court  pronounced  the  following  interlocutor,  disallowing 
the  bill  of  exceptions,  and  refusing  to  grant  a  new  trial :  ^*  Edin- 
burgh, 30th  June,  1837.  —  The  Lords,  after  hearing  counsel  for 
the  parties,  disallowed  the  bill  of  exceptions  in  this  case  ;  refuse 
the  motion  for  a  rule  to  show  cause  why  a  new  trial  should  be 
granted ;  find  the  defenders  (respondents)  entitled  to  expenses 
since  the  date  of  trial ;  appoint  an  account  thereof  to  be  given  in, 
and  remit  the  same  to  the  auditor  to  be  taxed,  and  to  report." 

The  Court  subsequently  pronounced  judgment,  and  awarded 
expenses,  by  the  following  interlocutor :  "  Edinburgh,  6th  July, 
1837.  —  The  Lords  having  heard  parties  on  the  motion  of  the 
defenders  (respondents),  apply  the  verdict,  assoilzie  the  defend- 
ers, find  expenses  due  subject  to  modification,  appoint  an  account 
thereof  to  be  given  in,  and  remit  the  same  to  the  auditor  to  be 
taxed,  and  to  report." 

The  present  appeal  was  against  the  above  interlocutors. 

Sir  W.  Follett^  for  the  apellants.  —  The  averments  in  the  sum- 
mons here  are  sufficient  to  support  the  pursuers'  title.  If  that 
was  meant  to  be  disputed,  the  other  side  should  have  raised  an 
issue  to  try  the  question.  But  the  only  issues  are,  first,  whether 
the  pursuers  shipped  a  puncheon  of  spirits  on  board  the  Aidin- 
caple,  on  the  Slst  of  August,  for  the  purpose  of  being  delivered 
to  Mr.  Robson,  of  Newcastle ;  and  secondly,  whether  the  respon- 
dents wrongfully  failed  to  deliver  the  said  puncheon,  and  are 
indebted  to  the  pursuers  in  75Z.  as  the  value  thereof. 

[Lord  Brougham.  —  Could  that  be  determined  without  set- 
tling the  question  of  property  ?    The  question  is,  whether 
•the  pursuers  were  damnified  by  the  non-delivery  to    *606 
Bobson.     Could  they  be  so  if  the  spirits  were  not  their 
property? 
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That  is  the  usual  form  in  which  this  question  is  raised.  The 
failure  to  deliver  is  necessarily  an  injury.  The  question  here  is, 
whether  the  parties  being  indebted  is  an  inference  of  law,  but 
that  was  disposed  of  by  the  Lord  Ordinary  before  the  issue  was 
sent  to  the  jury.  The  Lord  President,  in  suffering  that  part  of 
the  case  to  go  to  the  jury,  left  to  them  matter  which  had  been 
previously  disposed  of  by  the  Lord  Ordinary.  The  defence  here 
is,  that  the  pursuers  have  no  title,  on  the  ground  that  they  had  con- 
signed the  goods  to  a  person  at  Newcastle  ;  and  the  respondents 
say  that  the  bill  of  lading  and  invoice  divested  the  right  of  the 
pursuers,  and  vested  it  in  the  consignees.  This  is  an  issue  sent  to 
the  Court  by  the  force  of  the  Statutes  55  Geo.  3,  c.  42,  and  59 
Geo.  8,  c.  25.  The  parties  must  be  bound  by  the  provisions  of 
these  Acts,  and  were  confined  to  the  question  raised  by  the  veiy 
words  of  the  issues.  That  question  was,  whether  the  goods  were 
delivered  and  lost.  It  was  found  for  the  pursuers,  yet  the  Lord 
President  directed  a  verdict  for  the  defenders.  There  was  suffi- 
cient to  be  left  to  the  jury,  but,  according  to  the  construction  put 
on  the  bill  of  lading  by  the  Lord  President,  the  pursuers  were 
certain  to  lose,  for  the  property  being  vested  in  the  consignee  was 
sufficient  to  prevent  them  from  maintaining  the  action.  There 
was,  therefore,  a  clear  misdirection,  independent  of  the  form  of  the 
issue.  The  plaintiff  had  shipped  on  board  this  steam  vessel  the 
puncheon  in  question.  To  whom  did  the  defendants  look  for 
payment  of  the  freight ;  was  it  the  consignee  ?  The  words  of  the 
bill  of  lading  are,  ^*  to^  be  delivered  to  Mr.  Mathew  Robson, 

Collier-row,  —  freight  for  the  said  goods  being  paid  by 
♦607    W.  Dunlop  &  Co."     The  •last  part  is  as  a  note  to  the 

contract.  These  persons  now  became  the  shippers  of  the 
goods,  paying  freight.  There  was  a  charge  stated  for  insurance, 
but  in  fact  there  was  no  regular  insurance  effected,  but  Dunlop 
&;  Co.  received  half  per  cent,  and  they  were  at  the  risk  of  the 
goods  till  they  reached  Newcastle.  Whether  the  goods  were  the 
goods  of  the  shippers,  or  of  any  other  persons  is  immaterial,  for 
the  contract  with  the  respondents  was  an  absolute  contract  to 
carry  the  goods,  without  any  question  as  to  the  persons  to  whom 
the  goods  really  belonged.  This  is  an  action  for  non-fulfilment 
of  that  contract,  and  the  question  is  who  are  to  be  the  parties  to 
the  suit  ?  It  is  clear  that  the  action  can  only  be  properly  main- 
tained in  the  name  of  the  consignors.  It  is  clear  that  the 
puncheon  was  to  be  safely  delivered  on  the  quay  at  Newcastle, 
and  was  considered  as  the  property  of  the  shippers,  with  whom 
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the  contract  entered  into  by  the  respondents,  as  the  carriers,  was 
in  fact  made.  In  the  deposition  of  Robson  used  at  the  trial,  he 
swore  "  that  the  puncheon  of  rum  was  to  be  safely  delivered  on 
the  quay  at  Newcastle-upon-Tyne  before  he  was  to  consider  it  his 
property."  The  real  question  here  is,  whether  the  appellants  and 
the  respondents  were  the  contracting  parties ;  for  if  they  were, 
and  the  appellants  paid  the  freight,  they  are' entitled  to  maintain 
this  action  for  a  breach  of  the  contract.  This  is  a  question  of 
English  law,  and  must  depend  on  the  effect  to  be  given  to  many 
cases  which  have  happened  in  the  Courts  here.  In  the  first  place, 
could  the  vendors  have  maintained  an  action  for  the  price  of  these 
goods  before  they  were  delivered  on  the  quay  at  Newcastle? 
They  could  not.  Robson  says  they  were  not  his  goods  till  then, 
and  the  parties  have  acted  on  that  principle,  for  the  bill 
given  for  them  at  the  time  *  of  shipment  has  not  been  en-  *  608 
forced.  The  claim  here  made  is,  therefore,  band  fide.  If 
two  person  in  London  agree  to  buy  and  sell  goods,  and  the  seller 
is  to  send  them  to  Newcastle,  it  depends  altogether  on  the  con- 
tract between  them  whether  they  are  at  the  risk  of  the  seller  or 
the  buyer  during  the  transit,  and  the  law  does  not  necessarily  put 
them  at  the  risk  of  either  party.  In  stating  that  it  did  so,  the 
Lord  President  was  vrrong.  In  Davis  v.  James^  (a)  an  action 
was  brought  against  a  canier  for  non-delivery  of  goods.  The 
price  of  the  goods  was  to  be  paid  by  the  plaintiff  to  the  defendant. 
There  was  a  verdict  for  the  plaintiff,  and  a  motion  for  a  new  trial 
on  tfie  ground  that  the  action  should  have  been  brought  by  the 
consignee  of  the  goods ;  but  the  answer  was  that  the  carrier  had 
nothing  to  do  with  the  question  in  whom  the  property  was  vested, 
but  must  govern  himself  by  his  own  contract  with  the  particular 
party  who  had  ^reed  with  him  and  paid  him  for  the  carriage ; 
and  so  the  Court  held.  That  case  shows  that  whether  the  prop- 
erty in  the  goods  here  was  in  the  consignee  or  not,  the  delivery 
of  the  goods  to  the  carrier  by  the  consignor,  and  the  payment  by 
the  consignor  of  the  freight,  made  the  consignor  the  owner  of  the 
goods  as  between  him  and  the  carrier.  The  next  case  is  that  of 
Moore  y.  Wihan  ;  (V)  that  was  also  an  action  against  a  carrier.  The 
plaintiff  alleged  that  the  defendant  undertook,  &c.,  in  considera- 
tion of  hire  and  reward  which  the  plaintiff  was  to  pay.  It  was 
proved  that  Clarke,  the  consignee,  had  agreed  with  the  plaintiff 
to  pay  for  the  carriage  of  the  goods.    The  defendant's  counsel 

(a)  6  Burr.  2680.  (6)  1  T.  B.  659. 
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contended  that  that  proof  did  not  support  the  declaration,  and  at 
the  trial  the  plaintiff  was  nonsuited ;  but  on  a  motion  for 

*  609    •  a  new  trial  it  was  argued  that  the  private  agreement  be- 

tween the  consignor  and  consignee  did  not  affect  the  agree- 
ment with  the  carrier ;  and  Mr.  Justice  Buller  agreed  to  that  as 
the  rule,  and  retracted  the  opinion  he  had  held  at  the  trial,  and 
the  rule  was  made  absolute.  In  Dawes  v.  Peck^  (a)  the  leading 
case  on  the  other  side,  the  action  was  by  the  consignor  against 
the  carrier,  for  not  carrying  spirit  from  London  to  Warwickshire. 
That  turned  on  the  terms  of  the  transaction,  which  showed  the 
consignee  to  be  the  owner  of  the  goods  from  the  beginning,  and 
the  delivery  to  the  carrier  to  have  been  on  his  account  and  on  his 
liability  for  the  payment,  he  having  written  specially  for  the 
deHveiy  of  the  goods  to  a  particular  person.  Lord  Kenyok  there 
said  that  the  right  of  property  could  not  be  fluctuating  but  must 
be  certain,  and  that  the  person  who  had  really  received  the  injury 
must  bring  the  action,  and  on  the  circumstances  of  that  case  the 
consignee  was  held  to  be  such  person.  That  as  a  general  prop- 
osition is  too  large.  But  even  taking  it  to  be  correct,  if  Robson's 
testimony  is  true  he  could  not  sustain  an  action,  for  he  had  no 
interest  in  the  goods  until  their  delivery  to  him  at  Newcastle. 
In  Brown  v.  Hodgson^  (b)  the  decision  proceeded  on  the  par- 
ticular words  of  tlie  bill  of  lading,  ^^  Shipped  by  order  and  on 
account  of  Hesse  &  Co.,  of  Hamburgh."  Lord  Ellenbobouoh 
says  that  in  these  particular  cases  the  decision  must  depend  on 
the  particular  circumstances.  In  Jo%eph  v.  Knox^  (c)  the  bill  of 
lading  was,  Shipped  by  the  plaintiff  (the  consignor),  to  be  de- 
livered to  Samuel  Davids,  at  Surinam ;  and  the  freight  was  stated 

to  be  paid  in  London,  and  there  the  consignor  was  held 

*  610   entitied  to  maintain  the  action.    That  case  goes  *  farther 

than  the  present.  There  the  terms  of  the  bill  of  lading 
were  held  decisive  as  to  the  carrier's  liability,  and  Lord  Ellen- 
borough  said  that  the  action  might  be  maintained  by  the  con- 
signors who  shipped  the  goods,  though  it  was  actually  proved  in 
the  course  of  the  cause  that  the  consignees  were  the  owners  of 
the  goods.  This  is  not  like  an  action  on  the  custom  of  the  realm 
against  a  carrier  ;  it  is  an  action  on  a  contract  in  Mrriting  between 
two  parties,  and  if  the  contractors  are  not  the  real  owners,  the 
real  owners  must  recover  over  against  them.  Freeman  v. 
Birch^  (d)  was  the  case  of  a  common  carrier ;  and  Mr.  Baron 

(a)  8  T.  R.  330.  (6)  2  Camp.  36. 

(c)  8  Camp.  820.  ((Q  1  NeT.  &  Man.  420. 
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Pabke,  in  answer  to  an  observation  that  the  party  to  whom  the 
goods  were  consigned,  and  in  whom  the  property  in  them  was 
Tested,  must  bring  the  action,  said  that  the  persons  who  employed 
the  carrier  must  do  it.  There  the  laundress  who  had  so  employed 
tiie  carrier  was  held  entitled  to  maintain  the  action. 

[Lord  Brougham.  —  She  would  have  been  liable  over  to  the 
owner  for  the  goods.] 

She  would.  In  this  case  there  was  a  clear  misdirection,  not 
only  on  the  ground  that  the  Lord  President  improperly  assumed 
the  property  to  be  in  the  consignee,  when  that  veiy  question,  in 
whom  the  interest  was  vested,  ought  to  have  been  submitted  to 
the  jury ;  but  secondly,  because  the  point  of  law  on  which  they 
were  directed  was  \urongly  stated  by  the  Lord  President,  when 
he  declared  that  as  a  matter  of  law  the  property  in  the  goods 
was  in  the  consignee  from  the  moment  of  delivery  to  the  carrier. 

The  Attorney- Q-eneral  and  Mr.  KeUy^  for  the  respondents. — 
The  goods  here  were  not  at  the  risk  of  the  vendor,  and  there- 
fore the  vendee,  and  he  alone,  had  a  right  to  sue.  The 
authority  of  Mr.  Baron  *  Parke  in  the  case  referred  to,  is  *  611 
clear  on  this  point.  He  said,  ^^  they  have  a  right  to  sue 
at  whose  risk  the  goods  have  been  carried."  The  goods  here 
were  carried  at  the  risk  of  the  consignee,  and  the  right  to  sue 
existed  from  the  moment  that  the  cask  of  spirits  was  lost,  and 
therefore  the  subsequent  matter  did  not  affect  the  right  of  action. 
This  is  not  an  action  for  the  value  of  the  spirits,  but  for  the 
breach  of  the  contract  in  not  carrying  the  spirits  from  Leith  to 
Newcastle.  At  the  time  of  the  loss  the  right  of  action  was  in 
Robson ;  the  property  was  in  him ;  he  had  ordered  the  delivery 
of  the  goods ;  he  had  paid  the  freight  and  the  insurance ;  he 
might  now  bring  the  action,  .and  any  thing  which  took  place 
between  him  and  the  vendors  subsequent  to  the  loss  would  be  re» 
inter  alios  acta.  The  first  point  made  on  this  appeal  is,  that  the 
substantial  question  which  is  now  brought  to  the  consideration  of 
tUs  House,  did  not  regularly  arise  on  the  form  of  the  issue  in  the 
Court  below ;  but  the  pleadings  were  amended  in  that  very  par- 
ticular, and  a  distinct  averment  was  introduced  that  the  pursuers 
at  the  said  time,  that  is,  at  the  time  of  the  shipment  of  the  goods, 
had  undertaken  and  were  answerable  for  the  safe  delivery  of  the 
said  goods.    The  question  of  risk  would  otherwise  have  been  a 
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mere  questiou  of  law.  This  is  an  attempt  to  construe  this  issue 
by  incorrect  rules ;  that  is,  on  the  supposition  that  it  compre- 
hends mei-ely  matters  of  fact.  But  issues  must  be  composed  of 
matters  of  law  as  well  as  of  fact.  The  first  part  of  the  question 
is,  whether  the  respondents  failed  to  deliver.  That  is  not  a 
mere  question  of  fact,  but  of  law  depending  on  fact;  and  so 
is  the  second  part  of  the  question,  whether  they  were  indebted 
to  the  pursuer.  If  the  jury  found  certain  facts,  the  law  would 
follow.     In  Bell's  Principles  of  the  Law  of  Scotland,  (a) 

*  612   *  after  alluding  to  the  difficulty  of  framing  an  issue  for  the 

trial  of  a  fact  not  involving  in  all  its  circumstances  mere 
matter  of  fact,  but  often  matter  of  law  as  inseparable  from  the 
fact,  he  gives  specimens  of  issues  of  matter  of  fact  and  of  law. 
The  present  issue  must  be  taken  with  reference  to  the  averments 
in  the  summons,  and  it  will  then  be  clear  that  it  involves  matter 
of  fact  and  law.  Otherwise  there  could  not  have  been  a  bill  of 
exceptions,  for  that  can  only  be  had  when  the  Judge  is  wrong 
in  matter  of  law.  The  question  whether  the  parties  were 
indebted,  involves  the  other  question,  whether  they  had  a  right 
to  recover.  What  are  the  facts  of  this  case?  There  was  an 
order  in  writing  by  Robson,  who  resides  in  England,  to  the  pur- 
suers, who  reside  in  Scotland,  for  this  puncheon  of  spirits.  It 
was  a  mere  general  order,  without  any  terms  or  stipulations. 
The  pursuers  shipped  at  his  expense ;  what  they  paid  was  paid 
by  them  on  behalf  of  Robson.  They  insured  the  goods  or  ought 
to  have  insured  them  against  risks  by  sea.  They  debited  him 
with  the  costs  of  the  insurance ;  they  then  sent  an  invoice  in  a 
letter,  which  merely  conveyed  the  intimation  that  the  goods  had 
been  shipped,  and  this  invoice  contained  a  charge  for  the  amount 
of  the  insurance  and  the  freight.  The  consignee  was  therefore 
throughout  the  only  person  who  was  at  an^  risk.  A  bill  was 
afterwards  drawn  by  the  pursuers,  and  immediately  accepted 
by  Robson,  for  the  whole  amount.  Every  thing  therefore  must 
be  taken  to  have  been  done  by  his  express  authority.  There 
is,  it  is  true,  th6  express  statement  that  the  puncheon  was 
to  be  safely  delivered  in  Newcastle  before  deponent  was  to 

consider  it  as  his  property ;  but  the  statement  in  the 

*  613    *  summons  is  at  variance  with  that  assertion  in  the  evi- 

dence, and  the  argument  therefore  raised  on  that  point 
in  the  evidence  is  at  an  end.     The  statement  throughout  refers 

(a)  dd  edit.  p.  642. 
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to  the  puncheon  last  delivered,  which  was  sent  in  substitution 
for  that  which  had  been  lost ;  that  puts  an  end  to  the  argument 
that  there  was  a  contract  between  the  parties.  But  it  is  even 
immaterial  which  of  the  two  Robson  meant  to  allude  to.  The 
question  is,  what  was  the  contract,  and  not  what  was  it  consid- 
ered to  be  by  one  of  the  parties.  It  is  said  on  the  other  side, 
that  the  charge  of  half  per  cent  proves  that  Robson  was  not  to  be 
at  the  risk  of  the  goods,  but  that  for  that  consideration  the  con- 
signors themselves  became  liable.  The  case,  however,  must  be 
taken  without  this  evidence,  which  is  not  admissible.  The  evidence 
then  would  amount  to  this  :  the  order  was  given  that  the  goods 
should  be  shipped,  that  Dunlop  &  Co.,  by  the  authority  of  Rob- 
son the  consignee,  were  to  effect  or  ought  to  effect  an  insurance 
on  such  goods,  that  Robson  was  to  pay  the  freight  and  did  pay 
it,  and  that  from  the  moment  that  the  goods  were  on  board  the 
vessel  the  interest  of  Dunlop  &  Co.  was  at  an  end.  The  ques- 
tion was,  whose  were  the  goods  and  in  whom  was  the  property 
at  the  time  of  the  loss.  It  is  clear  that  the  insurance  was  to  be 
against  loss  by  the  perils  of  the  sea,  on  behalf  and  at  the  expense 
of  Robson ;  so  that  if  there  was  no  insurance,  he  was  the  person 
at  whose  risk  the  goods  were,  so  far  as  the  perils  of  the  sea  were 
concerned.  It  is  absurd  to  admit  that  such  was  the  case,  and 
yet  to  contend  that  any  risk  of  any  other  kind  was  not  his, 
but  the  consignors.  It  is  impossible  to  distinguish  these  two 
matters :  the  goods  were  at  the  risk  of  the  consignee.  .  In 
Dutton  V.  Solomanson^  (a)  Lord  Alvanley  considered  *  an  *  614 
argument  of  the  sort  now  set  up,  and  showed  that  to  ad- 
mit it  would  only  lead  to  confusion  and  error  in  the  application 
of  the  law  of  stoppage  in  transitu.  There  is  no  doubt  that  an 
action  for  goods  sold  and  delivered  will  not  lie  unless  the  goods 
are  so  dealt  with  as  to  operate  as  a  delivery  to  the  vendee.  But 
there  may  be  an  action  for  goods  bargained  and  sold,  but  not  for 
goods  sold  and  delivered.  In  this  case  no  particular  conveyance 
was  named.  It  was  named  in  Dawson  v.  Peck^  (6)  and  there 
Lord  Kenyon  held  that  the  delivery  to  the  carrier  operated  as 
a  delivery  to  the  purchaser.  In  Brovm  v.  Sodgson^  (c)  the  dis- 
tinction was  taken  between  goods  sent  from  one  part  of  England 
to  another,  and  goods  sent  from  England  to  a  foreign  country, 
and  it  was  argued  that  in  the  former  case  a  delivery  to  the  car- 
rier was  a  delivery  to  the  consignee.     No  objection  was  taken 

(a)  3  Bos.  &  Pul.  582.  (6)  8  T.  B.  880. 

\  (c)  2  Camp.  36. 
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to  that  argument,  which,  if  well  founded,  must  certainly  most 
strongly  affect  the  decision  in  this  case.  In  KiTig  v.  Meredith^  (a) 
it  was  clearly  laid  down  that  as  soon  as  goods  were  delivered  to 
a  carrier  they  were  at  the  risk  of  the  purchaser,  though  the  car- 
rier was  paid  by  the  vendor ;  Mr.  Justice  Lawrence  observing, 
that  the  mode  in  which  the  carrier  was  to  be  paid  made  no  dif- 
ference. The  plaintiff,  by  paying  the  carrier,  did  not  become 
the  insurer  of  the  spirits  while  they  were  in  the  carrier's  hands. 
The  question  is  not  who  paid  the  carrier,  but  at  whose  risk  the 
goods  were  to  be  carried ;  and  all  the  cases  show  that  the  charges* 
for  freight  and  insurance  being  paid  by  the  consignee,  he  was  the 
person  at  whose  risk  the  goods  were  carried.  Lord  Alvanlet 
has  shown  that  the  question  as  to  the  right  of  stoppage  in  transitu 
has  nothing  to  do  with  the  question  of  the  vesting  of  the 

*  615    property.     *  The  right  to  stop  in  transitu  is  the  only  right 

which  remains  to  the  vendors  from  the  moment  that  the 
goods  are  shipped  on  board  the  vessel,  and  that  right  is  chiefly 
referrible  to  the  fact  that  the  condition  on  which  the  purchase 
was  made  has  been  unfulfilled.  Nothing  would  be  more  dangerous 
than  to  say  that  where  the  right  of  action  Has  once  accrued,  it 
can  be  barred  by  matters  subsequently  taking  place  between  the 
parties.  Such  a  doctrine  is  expressly  negatived  in  Dawson  v. 
Peck.  (6)  In  Yates  v.  White^  (c)  which  occurred  in  the  Court 
of  Common  Pleas,  in  Hilary  Term,  1838,  there  was  an  action  by 
the  owner  of  one  vessel  against  the  owner  of  another,  for  run- 
ning down  the  plaintiff's  vessel.  The  plaintiff  had  a  verdict  upon 
the  trial,  but  the  case  going  before  an  arbitrator,  certain  special 
facts  were  stated  for  the  opinion  of  the  Court.  It  was  clear  that 
the  plaintiff's  vessel  was  run  down  by  the  negligence  of  the  de- 
fendant's master,  but  it  appeared  that  since  the  damage  had 
accrued  the  plaintiff  had  recovered  the  whole  amount  of  the  dam- 
i^e  from  the  underwriters  with  whom  he  had  insured  the  vessel. 
At  the  time,  therefore,  when  the  action  was  brought  he  had  not 
sustained  any  damage,  for  the  whole  loss  had  been  made  good 
to  him.  Under  these  circimistances,  it  was  argued  that  the  action 
was  not  maintainable,  because,  being  an  action  for  damages,  he 
could  only  sustain  it  in  respect  of  the  damage  he  had  actuallj 
suffered,  so  that  if  he  recovered  at  aU,  it  must  be  merely  a  ver- 
dict with  nominal  damages.  The  Court  of  Common  Pleas,  how- 
ever, after  a  very  elaborate  argument,  held  the  action  to  be 

(o)  2  Camp.  639.  (b)  S  T.  R.  830. 

(c)  Arnold,  S5. 
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maintainable  for  the  whole  amount  of  the  damage  sustained; 
the  Judges  declaring  that  it  was  quite  foreign  to  the 
question,  whether  by  matter  subsequently  *  occurring  *  616 
any  compensation  from  any  other  had  been  obtained  by 
the  party  injured ;  that  though  he  had  not  at  that  time  sustained 
damage,  he  was  stiU  entitled  to  recover ;  and  if  any  other  person 
had  paid,  under  a  legal  liability  as  between  himself  and  the  plain- 
tiff, a  compensation  demandable  in  consequence  of  that  damage 
having  occurred,  the  plaintiff  might  become  a  trustee  for  him, 
but  that  that  circumstance  did  not  make  any  difference  as  to  the 
parties  then  before  the  Court.  It  is  clear,  upon  that  authority, 
that  the  legal,  not  the  equitable,  rights  of  the  parties  are  to  be 
looked  to.  In  Abbott  on  Shipping,  («)  after  stating  the  form  of 
a  bill  of  lading  which  makes  the  goods  deliverable  to  the  con^ 
signee  or  his  assigpaee,  it  is  said,  "  It  is  proper,  however,  to  notice 
here,  that  if  the  person  to  whom  the  delivery  may  be  so  ordered 
is  only  an  agent  for  the  shipper,  and  has  no  property  in  the  goods, 
he  cannot  maintain  an  action  in  his  own  name  against  the  master 
for  not  delivering  them ; "  and  a  case  of  Waring  v.  Cox^  in  1808, 
t>efore  Lord  Ellenbobough,  is  cited.  This  passage  shows  that 
the  right  of  the  consignor  to  maintain  the  action  can  only  exist 
in  an  exceptive  case ;  and  in  truth  all  the  authorities  show  that 
it  is  the  universal  practice  that  the  consignee  shotdd  bring  the 
action.  In  Q-atcliffe  v.  Bourne^  which  was  tried  the  other  day 
in  the  Court  of  Common  Pleas,  a  bill  of  exceptions  was  tendered 
on  other  points ;  but  though  the  action  there  was  the  same  as 
the  present,  it  never  occurred  to  the  defendant's  counsel  that  any 
objection  arose  on  the  ground  that  the  consignee  was  the  plain- 
tiff. All  the  authorities,  therefore,  go  to  show  that  the  consignee 
is  the  proper  person  to  bring  the  action,  unless  there  is  a 
direct  contract  to  the  contrary.  In  this  case  there  *  is  no  *  617 
Bach  contract,  and  the  general  rule  must  be  applied ;  and 
then  the  direction  of  the  Lord  President  was  right,  and  the  judg- 
ment of  the  Court  below  must  be  affirmed. 

Sir  W.  FoUett^  in  reply.  —  The  objections  now  intended  to  be 
argued  must  be  recalled  to  the  attention  of  the  House.  The  first 
is,  that  on  the  issue  in  question  the  point  of  law  on  which  the 
Judge  directed  the  jury  to  find  for  the  vendor  did  not  arise  at  all. 

[Lord  BaouGHiLM.  —  The  liability  to  the  pursuer  is  the  ques- 

(o)  4th  efit.  327  ;  6ib  e<fit.  216. 
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tion.    Does  B.  owe  A.  a  given  debt  ?    Would  not  that  raise  the 
question  whether  A.  or  C.  was  the  creditor,  without  pleading  ?] 

It  might  do  so  in  some  instances,  but  not  in  this  particular  case. 
Other  matter  besides  the  direct  issue  could  not  arise  here,  because 
that  would  be  an  interference  with  the  regulations  of  the  statute. 
Secondly,  it  is  not  denied,  on  the  other  side,  that  if  it  is  impor- 
tant that  the  goods  should  be  found  to  have  been  at  the  risk  of 
the  plaintiff,  that  question  ought  to  have  been  submitted  to  the 
jury,  and  the  Judge  had  no  right  to  take  the  decision  of  it  into 
his  own  hands.  The  third  objection  is,  that  the  particular  facts 
of  this  case,  on  which  the  right  of  thd  consignor  must  depend, 
were  not  sufficiently  found.  Had  this  been  done,  the  evidence 
would  have  shown  beyond  all  doubt  that  the  spirits  were  at  the 
risk  of  the  pursuers;  that  Robson  was  not  to  be  deemed  the 
owner  of  the  spirits  till  they  had  been  landed  on  the  quay  at 
Newcastle.  If,  therefore,  this  question  had  not  been  kept  from 
the  jury,  it  must  have  been  decided  in  favour  of  the  appellants. 
Rights  of  action  are  assignable  in  Scotland,  though  not  in  Eng- 
land.    Let  it  be  admitted  that  the  consignee  might  main- 

*  618   tain  the  action,  it  does  not  follow  that  the   *  consignor 

might  not.  If  there  is  a  doubt  about  the  facts,  the  case 
ought  to  be  submitted  to  another  jury.  This  is  not  like  the  case 
of  a  shipment  being  made  in  the  name  of  a  third  party,  and  the 
owner  keeping  only  a  lien  on  the  goods.  Here  they  were  shipped 
in  the  name  of  the  consignor,  and  this  is  different  from  the  cases 
where  the  owner  of  the  ship  had  to  look  for  the  freight  to  the 
consignee ;  and  the  ship-owner  had  no  right  to  make  the  payment 
of  the  freight  a  condition  precedent  to  the  delivery.  The  bill  of 
lading  says,  "  the  freight  being  paid  by  Dunlop  &  Co."  If  it  was 
not  so  paid,  the  ship-owner  could  not  detain  the  goods  against  the 
consignee,  but  would  be  bound  by  the  bill  of  lading  to  look  to  the 
consignor  for  payment.  The  case  most  directly  in  point  with  the 
present  is  that  of  Moorsom  v.  Kt/mer.  (a)  That  was  a  case  in 
which  a  ship  was  chartered  for  a  voyage  at  a  certain  rate  of  pay- 
ment, part  on  clearing,  and  part  on  returning.  The  bill  of  lading 
was  to  deliver  to  the  charterer  or  his  assignee,  he  or  they  paying 
freight.  It  was  held  that  the  indorsee  of  the  bill  of  lading  for 
valuable  consideration  was  not  liable  to  the  ship-owners,  on  an 
implied  assumpsit  to  pay  the  freight,  arising  out  of  the  receipt  of 
the  goods  under  the  bill  of  lading.    But  the  authority  of  cases  is 

(a)  2  M.  &  Sel.  803. 
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not  required  here,  for  in  this  form  of  the  bill  of  lading  the  owner 
of  the  ship  has  no  remedy  whatever  against  the  consignee.     The 
contract  here  was  made  between  the  ship-owner  and  Dunlop  & 
Co.   The  freight  here  was  paid.    On  the  question  of  fact  whether  . 
the  goods  were  at  the  risk  of  Dunlop  &  Co.,  the  statement  of 
Robson  ought  to  be  taken  as  true  ;  but  if  treated  as  false, 
it  was  a  question  which  ought  to  have  been  *  submitted  to    *  619 
the  jury.     It  is  clear  that  on  the  facts  of  the  case  here,  an 
action  for  goods  sold  and  delivered  would  not  lie  until  after  the 
delivery  of  the  goods  at  Newcastle.      Till  then,  therefore,  the 
purchaser  had  no  vested  title  in  them :   they  were  the  goods  of 
the  shipper,  were  shipped  on  his  account,  and  he  is  entitled  to 
maintain  this  action  for  their  loss. 

July  16, 1839. 

The  Lord  Chancellor,  having  stated  the  nature  of  the  case, 
said:  One  question  raised  upon  the  appeal  below  was,  how  far 
the  liability  of  the  defenders  to  the  pursuers  was  put  in  issue  by 
the  mode  in  which  these  issues  were  directed ;  it  being  stated 
that  it  had  been  made  a  matter  of  defence  that  the  pursuers  were 
not  the  right  parties,  and  that  that  question  was  not  intended  to 
be  included  in  the  trial  of  the  issue ;  but  I  think  that  that  point 
was  raised  upon  the  pleadings,  and  was  left  open  on  the  issues. 
The  second  issue  was  in  this  form  :  [His  Lordship  read  it.]  It  is 
clear  that  if  it  was  not  intended  to  leave  that  question  of  the  legal 
Uability  open,  the  issue  would  not  have  been  stated  in  those  terms. 
The  Court  would  have  held  it  sufficient  to  direct  a  trial  of  the  first 
issue,  whether  the  pursuers  had  shipped  a  puncheon  of  spirits  on 
board  the  vessel,  and  whether  the  defenders  had  wrongfully  failed 
to  deliver  the  said  puncheon  of  spirits;  but  the  latter  portion 
of  the  second  issue  necessarily  involves  the  question  whether 
the  Uability  belonged  to  the  pursuers  or  to  the  consignee  of 
the  spirits. 

At  the  trial  of  the  cause,  the  deposition  of  Robson,  the  con- 
signee, was  adduced  :  [His  Lordship  read  it.]  These  issues  came 
on  for  trial  before  the  Lord  President,  and  his  Lordship  gave  the 
following  direction  to  the  jury:  [His  Lordship  read  the 
direction  and  *  the  verdict.]  The  pursuers  excepted  to  *  620 
that  direction,  and  it  was  brought  under  the  consideration 
of  the  first  division  of  the  Court  of  Session,  where  the  Judges  by 
a  majority  of  three  to  one  approved  of  the  summing  up  of  the 
Lord  President ;  on  which  his  direction  was  affirmed,  and  a  new 
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trial  was  refused.  The  present  appeal  was  then  brought,  and  the 
question  is  whether,  in  point  of  law,  that  direction  of  the  Lord 
President  is  maintainable.  On  this  matter  the  law  of  England 
and  that  of  Scotland  are  the  same.  We  haye  now  to  determine 
whether,  in  a  question  between  a  carrier  and  the  person  to  whom 
the  carrier  is  responsible  in  the  event  of  the  property  being  lost, 
the  sending  an  invoice  to  the  consignee,  by  which  it  appeared 
that  the  property  had  been  insured  and  the  freight  paid  by  the 
consignor,  and  the  amount  of  such  freight  and  insurance  charged 
by  the  consignor  to  the  consignee,  deprived  the  consignor  of  the 
power  of  suing,  and  of  an  interest  or  right  to  recover  the  value  of 
the  property.  It  is  no  doubt  true,  as  a  general  rule,  that  the 
delivery  by  the  consignor  to  the  carrier  is  a  delivery  to  the  con- 
signee, and  that  the  risk  is  after  such  delivery  the  risk  of  the 
consignee.  This  is  so  if ,  without  designating  the  particular  car- 
rier, the  consignee  directs  that  the  goods  shall  be  sent  by  the 
ordinary  conveyance :  the  delivery  to  the  ordinary  carrier  is  then 
a  delivery  to  the  consignee,  and  Uie  consignee  incurs  all  the  risk 
of  the  carriage.  And  it  is  still  more  strongly  so  if  the  goods  are 
sent  by  a  carrier  specially  pointed  out  by  the  consigpaee  himself^ 
for  such  carrier  then  becomes  his  special  agent. 

But  though  the  authorities  all  establish  the  general  inference  I 
have  stated,  yet  that  general  inference  is  capable  of  being  varied 
by  the  circumstances  of  any  special  arrangement  between 
♦  621  the  parties,  or  of  any  *  particular  mode  of  dealing  between 
them.  If  a  particular  contract  be  proved  between  the  con- 
signor and  the  consignee,  —  and  the  circumstance  of  the  payment 
of  the  freight  and  insurance  is  not  alone  a  conclusive  evidence  of 
ownership, —  as  where  the  party  undertaking  to  consign,  under- 
takes to  deliver  at  a  particular  place,  the  property,  till  it  reaches 
that  place  and  is  delivered  according  to  the  terms  of  the  contract, 
is  at  the  risk  of  the  consignor.  And  again,  though  in  general  the 
following  the  directions  of  the  consignee,  and  delivering  the  goods 
to  a  particular  carrier,  will  relieve  the  consignor  from  the  risk,  he 
may  make  such  a  special  contract,  that,  though  delivering  the 
goods  to  the  carrier  specially  intimated  by  the  consignee,  the  risk 
may  remain  with  him  ;  and  the  consignor  may,  by  a  contract  with 
the  carrier,  make  the  carrier  liable  to  himself.  In  an  infinite 
variety  of  circumstances,  the  ordinary  rule  may  turn  out  not  to 
be  that  which  regulates  the  liabilities  of  the  parties.  Now,  the 
Lord  President  laid  down  the  rule  to  the  jury  as  if  there  could 
be  no  exception  to  the  operation  of  it.  And  that  seems  to  me  to 
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be  the  first  error  in  the  direction.     The  Lord  President  stated  it 
as  a  rule  without  an  exception,  that  because  the  freight  and  in- 
Burance  were  paid  by  the  consignor,  who  charged  the  consignee 
with  their  amount,  the  risk  was  therefore  necessarily  with  the  | 
consignee,  —  that  there  was  consequently  no  right  to  inquire  what  ' 
was  the  particular  transaction  between  the  parties, — but  that,  1 
because  of  that  circumstance  alone,  the  consignor  could  not  re-  *i  ^ 
cover.    On  that  direction  the  jury  foimd  a  verdict  for  the  defend- 
ants, on  the  particular  issue  which  involved  the  question  of  the 
light  to  maintain  the  action. 

A  reference  to  the  authorities  shows  that  no  such  *  in-  ♦  622 
variable  rule  exists,  and  that  the  circumstance  relied  on 
by  the  Lord  President  is  not  conclusive.  His  Lordship  directed 
the  jury  that  that  fact  was  conclusive,  —  so  conclusive  that  it 
withdrew  from  their  consideration  other  circumstances  which,  in 
another  state  of  things,  it  might  be  material  to  consider.  But 
the  circumstance  is  not  conclusive :  indeed,  to  show  that  it  is 
not,  I  need  only  remind  your  Lordships  that  if  a  man  in  London 
purchases  goods  at  Edinburgh  or  Newcastle,  he  must  pay,  in 
addition  to  the  real  price  of  the  goods,  the  charge  of  their  con- 
veyance :  he  either  pays  it  directly  to  the  carrier,  if  they  are 
carried  on  his  account,  or  indirectly  to  the  vendor,  in  the  shape 
of  an  increased  price,  if  the  vendor  takes  on  himself  the  charge 
of  conveying  them.  The  same  observation  may  be  made  with 
i^rd  to  the  insurance;  so  that  it  comes  to  the  same  thing 
whether  the  money  paid  to  the  consignor  for  the  goods  does  or 
does  not  include  the  cost  of  the  carriage  and  the  insurance,  since 
in  the  end.  both  are  in  fact  paid  by  the  consignee.  All  that  is 
proved  by  the  invoice  in  this  case  is,  that  the  consignee  paid  the 
cost  price  of  the  goods,  and  was  charged  with  the  freight  and 
insurance.     That  circumstance  alone  is  not,  therefore,  decisive. 

The  opinion  which  I  am  now  offering  to  your  Lordships  does 
not  rest  on  general  principles  only ;  it  has  been  the  subject  of 
several  decided  cases.    But  before  referring  to  them,  I  will  again 
call  your  Lordships'  attention  to  the  summons,  which  states  the  \ 
special  contract  between  the  consignor  and  consignee,  by  which    , 
the  former  undertook  to  deliver  the  goods  at  Newcastle.     If  the    * 
fact  thus  stated  had  been  clearly  made  out  by  the  evidence,  the 
consignee  would  have  been  proved  to  have  nothing  to  do 
with  the  spirits  *  till  they  got  to  Newcastle,  and  were    *  623 
delivered  to  him  there.     If  such  a  contract  existed,  it 
ought  to  have  been  admitted  to  proof.    It  might  have  turned  out 
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*  626    ing  that  tlie  plaintifFst  by  paying  f  the  carrier,  did  not 

become  insurers  of  the  spirits  while  in  his  hands.  The 
case  of  Joseph  v.  Ktioxj  (a)  is  a  very  strong  one  on  this  subject, 
and  shows  most  distinctly  that  no  general  inference  of  law  will 
arise  where  there  are  special  circumstanced  showing  a  particular 
contract  between  the  parties.  There  the  plaintiffs,  who  carried 
on  business  in  London,  were  the  agents  of  the  consignors,  who 
were  merchants  at  Amsterdam,  and  tlie  goods  were  pipped  by 
the  plaintiffs  at  London^  to  be  carried  to  Surinam,  and  there 
delivered  to  one  Levy  Davids.  The  bill  of  lading  stated  that 
the  goods  were  shipped  by  the  plaintiffe,  that  they  were  to  be 
delivered  to  Davids  at  Surinam,  and  that  the  freight  was  paid  in 
London.  It  was  proved  that  the  plaintiffis  had  themselves  sworn, 
in  an  answer  to  a  bill  in  equity,  that  they  believed  the  goods  to 
be  the  goods  of  Davids.  It  was  objected  that  the  plaintiff  could 
not  maintain  the  action,  because  they  had  no  interest  in  the 
goods ;  but  Lord  Ellenborough  held  that  this  was  the  case  of  a 
contract  established  by  the  bill  of  lading,  and  that  the  plaintiffi 
therefore,  from  whom  the  consideration  moved,  and  to  whom  the 
promisie  was  made,  might  maintain  the  action* 

These  authorities,  therefore,  establish  in  my  mind  the  prop- 
positions  which  are  necessary  to  be  adopted,  in  order  to  over- 
rule this  direction  of  the  Lord  President.  I  am  of  opinion,  that 
although,  generally  speaking,  where  there  is  a  delivery  to  a  car- 
rier to  deliver  to  a  consignee,  he  is  the  proper  person  to  bring 
the  action  against  the  carrier  should  the  goods  be  lost ;  yet  that 
if  the  consignor  made  a  special  contract  with  the  carrier, 

*  627    and  the  carrier  agreed  to  take  the  goods  from  *  him,  and 

to  deUver  them  to  any  particular  person  at  any  particular 
place,  the  special  contract  supersedes  the  necessity  of  showing 
the  ownership  in  the  goods ;  and  that,  by  the  authority  of  the 
cases  of  Davis  v.  James^  (6)  and  Joseph  v.  Knox,  (c)  the  consignor, 
the  person  making  the  contract*  with  £he  cai'rier,  may  maintain 
the  action,  though  the  goods  may  be  the  goods  of  the  consignee. 
But  further,  the  authorities  seem  to  me  to  establish  that  the  con- 
signor is  entitled  to  maintain  the  action  where  there  is  a  contract 
to  deliver  at  a  particular  place^  provided  the  risk  iq)pears  in  &ct 
to  be  still  on  him..  The  circumstance  of  paying  the  freight  or 
the  insurance,  though  a  circumstance  to  be  tek&n.  into  considera- 
tion, is  not  in  itself  conclusive  on  the  questk^n  of  property,  nor 

(a)  3  Camp.  320.  (6)  5  Burr.  2680. 

(c)  8  Camp.  320. 
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is  it  conclusive  on  the  right  to  sue.    The  Lord  President  held  it 
to  be  conclusive  on  these  points,  and  therefore  shut  out  from  the 
jury  the  consideration  of  other  facts  in  the  case.     In  so  doing,  I 
think  that  his  direction  was  erroneous.     I  think  that  there  are- 
two  objections  to  the  mode  in  which  he  left  the  case  to  the  jury ; 
first,  that  he  withdrew  from  their  consideration  the  question, 
whether,  in  fact,  the  goods  had  been  delivered  to  the  carrier  on 
the  risk  of  the  consignors  or  the  consignees ;  and,  secondly,  that 
he  directed  the  jury  to  find  a  verdict  without  previously  deter- 
mining the  question,  whether  there  was  a  special  contract  between 
the  consignors  and  the  consignee,  which  might  have  enabled  the 
pursuers  to  recover  in  the  action.     It  is  not  necessary  for  your 
Lordships  to  inquire  in  what  form  that  question  ought  to  be  left 
to  the  jury,  the  question  on  the  bill  of  exceptions  being  generally 
whether  the  direction  of  the  Judge  was  in  point  of  law  * 
correct?    I  am  of  opinion  ♦that  it  was  not  correct,  and    *628 
that  the  interlocutor  disallowing  the  bill  of  exceptions 
ought  therefore  to  be  reversed. 
Cause  remitted,  with  directions  to  allow  the  bill  of  exceptions. 
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Archibald  Horne  and  Colin  Mackenzie      .    .    Appellants. 
The  Honourably  Mrs-  Maria  Hay  Mackenzie  )  _, 
and  Captain  Hugh  Munro 1  Eespondents. 

Evidence.    Jury.    Direction.    River. 

A.,  a  surveyor,  made  a  Burvey  or  report,  which  he  furnished  to  his  employers  : 
being  afterwards  called  as  a  witness,  he  produced  a  printed  copy  of  this 
report,  on  the  margin  of  which  he  had,  two  day&  before,  to  assist  him  in 
giving  his  explanations  as  a  witness,  made  a  few  jottings.  The  report  had 
been  made  up  from  his  original  notes,  of  which  it  was  in  substance,  though 
not  in  words,  a  transcript 
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Held^  that  he  might  look  at  thiB  printed  copy  of  the  report,  to  refreah  his 
memory.* 

Upon  an  issue  whether  certain  defendants  had  wrongfully  fished  for  salmon 
by  means  of  stake-nets,  placed  in  situations  prohibited  by  statute,  where 
the  question  was  what  was  to  be  considered  **  river,"  and  what  *^  sea,"  a 
direction  that  '*  the  thing  to  be  looked  to  is  the'fact  of  the  absence  or  the 
prevalence  of  the  fresh  water,  though  strongly  impregnated  with  salt,"  is 
erroneous.^ 

The  mouth  of  a  river  comprehends  the  whole  space  between  the  lowest  ebb 
and  the  highest  flood  mark. 

March  14,  15.     August  26. 

The  points  argued  in  this  case  arose  out  of  an  action  of  suspen- 
sion and  interdict  instituted  by  the  present  respondents, 

*  629    as  pursuers,  against  the  appellants,  *  as  defenders,  for  the 

•  purpose  of  putting  an  end  to  the  use  of  stake-nets  and 
other  illegal  engines  in  fishing  salmon  within  the  &ith  of  Cromarty. 

The  general  question  between  the  parties  was  reduced  to  the 
form  of  an  issue,  which  was  repeated,  miUatis  mutandis^  in  regard 
to  each  of  the  several  defenders,  and  amounted  to  this,  whether 
the  defenders  wrongfully  fished  for  salmon  in  the  frith  of  Crom- 
arty, by  means  of  stake-nets,  yairs,  or  other  engines,  placed  in 
situations  prohibited  by  the  statutes,  (a) 

A  jury  trial  took  place,  which  occupied  three  days,  and  a  ver- 
dict was  returned  in  favour  of  the  pursuers,  against  all  the  defend- 
ers. A  bill  of  exceptions  was  tendered  by  the  defenders,  as  well 
as  a  motion  made  for  a  new  trial. 

There  are  two  exceptions  taken. 

The  first  relates  to  a  decision  of  the  presiding  Judge,  by  which 
his  Lordship  allowed  a  scientific  witness  for  the  pursuers  to  have 

(a)  Several  statutes  were  passed  in  1424,  1427,  1420, 1460,  1477, 1488,  ahd 
1563,  to  prevent  the  use  of  **  yairs  and  cruffis  "  in  '*  fresh  waters,  where  the 
sea  flows  and  ebbs."  The  statute  of  1488  ordained,  that  they  should  be 
destroyed  **  in  salt  waters,  where  the  sea  ebbs  and  flows."  The  Act  of  1563 
re-enacted  the  Act  of  1488,  with  this  addition,  **  that  all  cruves  and  yairs  that 
are  set  of  late  upon  sands  and  shoals  far  within  the  watM^,  be  done  away.*' 
But  this  Act  contained  a  proviso,  declaring  that  it  should  not  extend  *^  to  the 
cruves  and  yairs  being  upon  the  waters  of  the  Solway."  In  the  case  of  Dal- 
gleish  0.  The  Duke  of  AthoU  (5  Dow,  282),  Lord  Eldon  distinctly  declared 
his  opinion  (p.  291),  that  "stake-nets  fell  within  the  meaning  of  the  word 

*  yairs,'  used  in  the  statutes ;  and  he  thought  likewise,  that  there  were  other 
words  in  these  statutes  which  would  comprehend  them  as  nets  within  the 
prohibitions  enacted." 

1  See  1  Greenl.  £v.  §§  436-430. 

3  See  Angell  Watercourses,  §  544 ;  Angell  on  Tide  Waters,  (2d  ed.)  74, 75. 
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before  him,  and  4;o  refer  to,  in  giving^  his  evidence,  a  printed  report 
made  out  by  himself. 

The  second  relates  to  the  direction  of  the  Judge,  in  point  of 
law,  on  the  whole  case,  in  his  charge  to  the  jury. 

*  The  first  exception  arose  upon  the  examination  of  the    *  630 
pursuers'  first  witness,  George  Buchanan,  civil  engineer. 
Mr.  Buchanan  had  scarcely  commenced  giving  his  evidence,  when 
the  examination  was  interrupted  by  the  following  procedure,  as 
set  forth  in  the  bill  of  exceptions : — 

*^At  this  stage  of  the  examination  of  the  said  George  Buchanan, 
the  counsel  learned  in  the  law  for  the  said  defenders  did  object 
to  the  witness  having  before  him  a  printed  paper,  while  giving 
his  testimony.  And  the  witness  being  examined  as  to  the  said 
printed  paper,  deponed,  that  it  was  a  copy  of  a  report  which  he 
had  made  to  the  pursuers,  on  their  employment,  and  on  the  margin 
of  which  he  had,  two  days  ago,  made  a  few  jottings.  The  wit- 
ness stated  that  he  had  his  original  note-book  with  him,  and  that 
these  jottings  are  not  in  it,  though  their  materials  are.  He  could, 
with  a  little  time,  repeat  the  calculations  of  which  these  jottings 
consist,  but  he  happened  to  make  them,  with  a  view  to  his  own 
explanations  as  a  witness,  on  the  margin  of  the  printed  copy. 
His  report  is  dated  1st  November,  1836.  It  is  made  from  his 
original  notes,  but  it  is  not  a  literal  transcript  of  them ;  but  in 
substance  it  is  the  same.  Whereupon  the  said  counsel  for  the 
defenders  did  object  to  the  said  witness  being  allowed,  while  giv- 
ing his  testimony,  to  have  before  him,  and  refer  to  the  said  printed 
paper  and  notes  written  thereon,  which  were  not  made  at  the 
time  of  making  the  survey  or  observations  with  reference  to 
the  frith  of  Cromarty.  But  the  said  Lord  Cockburn,  after  look- 
ing at  the  said  printed  paper  and  notes,  repelled  the  objection. 
Whereupon  the  said  counsel  for  the  said  defenders  did  then  and 
there  except  to  the  foresaid  judgment  of  the  said  Lord 
CocKBUBN,  and  insisted  that  tiie  said  George  *  Buchanan  *  631 
ought  not,  in  giving  his  testimony,  to  be  allowed  to  have 
the  said  paper  and  jottings  thereon  before  him,  or  to  refer  thereto, 
and  that  such  testimony  so  given  could  not  be  received  as  legal 
and  competent  evidence." 

The  second  exception  related  to  the  charge  given  to  the  jury 
by  the  presiding  Judge. 

The  direction  excepted  to  was  in  the  following  terms :  **  Now, 
assuming  the  machines  to  have  been  used,  the  point  is,  whether 
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they  were  so  wrongfully  ?  There  are  many  circumstances  which 
might  have  made  the  use  of  them  wrongful ;  but  the  only  ground 
on  which  they  can  be  held  to  have  been  so  under  these  issues,  is, 
that  they  were  placed  in  illegal  situations.  Hence  the  fuU  que^ 
tion  put  to  you  is,  whether  salmon  were  wrongfully  fished  by 
means  of  these  engines,  ^  placed  in  situations  prohibited  by  law.' 

*^It  may  naturally  occur  to  you  as  odd,  that  a  question  so 
much  involved  in  law  should  be  put  to  you.  Byt  it  was  una* 
voidable.  Because,  though  a  Court  may  give  the  legal  rule, 
which  permits  or  condemns  these  machines,  according  to  circum- 
stances, the  determination  of  the  circumstances,  that  is,  of  the 
facts  to  which  the  rule  is  to  be  applied,  is  the  proper  province  of 
a  jury.  I  shall  therefore  begin  by  giving  you  as  much  of  the  law 
as  is  necessary,  and  shall  then  leave  you,  with  such  observations 
as  may  appear  to  me  to  be  proper,  to  apply  this  law  to  what  you 
shall  think  the  true  import  of  the  evidence. 

'^  I  say,  as  much  as  is  necessary ;  for  it  is  not  necessaiy,  for 

the  determination  of  this  particular  case,  that  I  should  give,  or 

attempt  to  give  you,  a  catalogue,  or  a  description,  of  all  the  cir* 

cumstances,  even  of  situation,  under  which  stake-nets  may  be 

lawful,  or  the  reverse  ;  many  of  them  having  no  applica- 

*  632   tion  to  *  this  case  ;  and  it  is  needless  to  encumber  ourselves 

with  legal  matter  that  is  superfluous.  Nor  shall  I  trouble 
you  by  any  observations  either  on  the  history  or  on  the  policy  of 
the  law.  These  may  be  useful  to  lawyers,  by  assisting  them  to 
put  the  right  construction  on  disputed  statutes ;  but  they  are  of 
little  or  no  use  after  the  construction  of  these  statutes  is  fixed ; 
—  and  least  of  all  to  juries,  who,  without  any  reasoning  on  the 
subject,  must  take  the  law  as  they  receive  it  from  the  Court. 

"  Now  I  have  to  lay  it  down  to  you,  in  the  first  place,  that  the 
statutes,  as  explained  by  decisions,  make  these  machines  unlawful 
if  they  be  placed  in  what  is  usually  known  as  a  river  in  the  ordi- 
nary sense  of  this  word.  You  have  heard  enough  in  this  case  to 
let  you  know  that  science  and  investigation  may  discover  rivers 
where  the  uninformed  eye  cannot  or  does  not  trace  them.  Of 
this  case  I  shall  speak  instantly.  All  I  now  say  is,  that  this 
apparatus  is  prohibited  by  law,  if  it  be  placed  in  a  river. 

"  In  the  second  place,  there  are  many  rivers  which  only  join 
the  ocean  through  a  frith,  or  through  a  long  land-locked  valley, 
where  the  fresh  and  salt  waters  meet.  In  this  situation  it  will 
probably  depend  upon  external  appearances  whether  ordinary 
observers  will  say  that  the  space  is  occupied  by  the  sea,  or  by  the 
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river,  or  by  both*  If  it  shall  be  so  fully  and  distiDctly  occupied 
by  the  flowing  fresh  water,  as  that  it  is  really  a  river,  though  the 
common  river  features  may  be  periodically  eflEaced  by  the  tide,  it 
comes  under  the  preceding  rule ;  that  is,  being  still  a  river,  these 
machines  are  unlawful. 

*•*•  Moreover,  rivers  have  estuaries ;  that  is,  spaces  intermediate 
between  the  strictly  proper  river  and  the  strictly  proper 
sea.  Through. these  partly  fresh  *and  partly  salt  estua-  *633 
ries,  though  its  ordinary  river  features  may  be  impaired, 
or  at  high  tides  even  obliterated,  the  river  still  does  in  truth  exist 
and  operate ;  though  its  existence  be  only  continued  among  sands 
and  shanlds,  through  which  it  has  to  work  its  way,  struggling 
with  the  ti<fe.  Now  these  structures  are  also  unlawful  in  these 
estuaries.  Not  that  estuaries  are  specially  mentioned  by  name  in 
the  statutes,  neither  are  friths.  But  the  estuary  is  a  part  of  the 
river,  and  is  included  under  this  word.  The  mere  name  is  of 
little  importance.  The  thing  to  be  looked  to  is  the  fact  of  the 
absence,  or  of  the  prevalence  of  the  fresh  water,  though  strongly 
impregnated  by  salt.  Now,  where  this  fresh  water  prevails,  though 
in  the  estuary,  these  structures  are  illegal ;  and  they  are  not  only 
nnlawful  (^meaning  always  within  the  ebbing  and  flowing  of  the 
tide)  when  placed  in  the  channel  of  the  estuary  that  is  always 
covered  with  water,  but  they  are  so  also  if  they  be  placed  on  the 
sands  which  are  left  diy  by  the  ebbing  of  the  sea. ' 

*^  In  these  two  situations,  viz.,  in  the  river,  or  in  its  land-locked 
estuary,  the  contrivances  are  illegal.  There  are  two  situations  of 
a  different  description  in  which  they  are  lawful. 

^^  For,  in  the  third  place,  some  rivers  terminate  without  pass- 
ing through  any  frith  or  estuary,  and  are  lost  in  the  open  ocean 
almost  so  soon  as  they  touch  the  salt  water.  In  this  case,  stake-nets 
are  not  prohibited,  if  they  be  placed  away  from  the  immediate 
mouth  of  the  river,  though  situated  where  the  sea  ebbs  and  flows. 
The  ebbing  and  flowing  won't  of  itself  render  them  unlawful ; 
because  they  may  be  within  the  sphere  of  this  phenomenon,  and 
yet  in  the  pure  and  undoubted  sea. 

**  In  the  fourth  place,  there  are  examples  in  which  *  the  *  634 
junction  of  the  fresh  water  and  the  salt  does  not  take 
place,  as  in  the  case  last  put,  at  the  edge  of  the  open  ocean,  but 
far  up  in  the  land,  where  the  river  loses  itself  in  arms  or  in  bays 
of  the  sea.  These  portions  of  the  ocean  become  what  are  called 
ann^  of  the  sea,  merely  because  they  happen  to  be  enclosed 
within  ridges,  which  guide  their  waters  into  the  interior.    But 

[467] 


*  634  GASES  IN  THE  HOUSE  OF  LOBDS, 

this  circumstance  does  not  make  these  arms  identical  with  estua- 
ries. They  are  the  sea.  And  being  so,  these  machines,  if  placed 
in  or  on  arms  of  the  sea,  as  distinguished  from  the  estuaries  of 
rivers,  are  not  unlawful.  What  shall  be  held  to  be  an  arm,  and 
what  an  estuary,  is  a  question  of  fact  for  you.  All  I  say  as  to 
the  rule  is,  that  if  there  be  an  arm  distinct  from  an  estuary,  then, 
in  that  arm,  or,  in  other  words,  in  that  portion  of  the  sea,  these 
fixed  traps  are  not  illegal. 

^^  The  substance  of  these  rules  is  merely  this,  that  to  make  the 
particular  engines  with  which  we  are  now  dealing  unlawful,  it 
must  be  proved  that  they  are  in  a  river,  or  in  its  estuary,  whether 
within  the  channel  or  on  the  sands  made  dry  by  the  ebbing.  It 
is  the  pursuer^s  business  to  prove  that  they  are  so  placed.  If  he 
shall  fail,  the  defenders  may  have  nothing  to  do.  But  if,  not 
content  with  relying  on  the  pursuer's  failure,  the  defenders 
choose,  they  may  show,  and  they  have  tried  to  do  so,  that  their 
structures  are  truly  in  the  sea ;  whether  the  open  sea,  or  on  one 
of  its  arms  or  bays ;  and  if  so,  they  are  lawful. 

*'  In  short,  a  river  does  not  lose  its  legal  protection,  in  reference 
to  salmon  fishing,  merely  by  being  met  by  the  advancing  tide, 
provided  this  be  within  what  are  called  (though  usually  by  two 
Latin  words)  the  jaws  of  the  land,  and  provided  the  relative  size 
of  the  river,  and  the  other  circumstances,  shall  satisfy  a 
♦  635  jury  *  that,  on  the  whole,  the  space  is  river,  including  in 
this  term  its  estuary.  And,  on  the  other  hand,  the  sea 
does  not  lose  its  privileges  merely  because  a  river  flows  into  it, 
or  flows  through  one  of  its  arms  or  bays,  where  the  tide  ebbs  and 
flows,  provided  the  relative  smallness  of  the  stream,  and  other 
circumstances,  shall  satisfy  a  jury  that,  on  the  whole,  the  space 
is  sea,  and  not  river  or  the  continuation  of  a  river  through  its 
estuary." 

This  exception  consisted  of  two  parts.  The  defenders,  in  the 
first  place,  objected  to  the  direction  in  point  of  law,  actually 
given  by  Lord  Cockburn  ;  and,  in  the  second  place,  "  that  the 
said  Lord  Cockburn  ought  not  to  have  directed  the  jury  in  point 
of  law  that  the  engines  set  forth  in  the  issues  were  illegal  if 
placed  in  estuaries,  according  to  the  aforesaid  description  and 
definition  of  them  ;  and  in  so  far  as  it  did  not  direct  the  jury  that 
the  prohibitions  of  the  statutes  could  not  extend  lower  down^than 
to  the  point  where  the  fresh  water  of  the  river  joined  the.  salt 
water  of  the  sea  at  low  ebb  tide." 
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The  bill  of  exceptions  was  argued  before  all  the  Judges  of  the 
Court  of  Session ;  and  by  their  unanimous  opinion,  the  following 
decree,  dated  the  10  July,  1838,  was  pronounced :  *'  The  Lords 
disallow  this  bill  of  exceptions,  but  find  no  expenses  due." 

The  defenders  appealed  against  this  decree. 

Sir  F.  Pollock  and  Mr.  Pembertan^  for  the  appellants.  —  The 
witness  ought  ^ot  to  have  been  permitted  to  look  at  the  printed 
report  in  order  to  refresh  his  memory.  Such  a  practice  is  not  in 
accordance  with  those  rules  of  evidence  which  are  obeyed  in 
Scotland  as  well  as  in  England.  There  are  no  ^Scotch  author- 
ities precisely  relating  to  this  point,  and  it  is,  therefore, 
*  absolutely  necessaxy  to  resort  to  English  cases.  The  *  636 
principles  of  evidence  are  the  same  in  both  countries.  A 
witness  looking  at  a  paper  for  the  purpose  of  refreshing  his  mem- 
ory, must  use  the  original,  not  the  copy  of  a  document,  or  if  the 
copy  is  to  be  referred  to  at  all,  it  must  be  the  copy  of  the  whole, 
and  not  a  mere  abstract.  In  the  Courts  of  this  country,  a  most 
ordinary  case  is  that  of  calling  a  short-hand  writer,  and  referring 
to.  his  notes.  In  order  to  prove  what  occurred  on  a  former 
occasion,  it  is  not  necessary,  even  in  the  case  of  an  indictment 
for  perjury,  to  call  a  short-hand  wiiter.  Parol  evidence  may  be 
given  of  what  passed,  but  the  more  usual,  and  in  such  a  case 
almost  the  only  proper  way,  is  to  call  a  short-hand  writer.  When 
called,  he  is  often  allowed  to  read  his  transcript,  but  he  is  obliged 
to  have  his  original  notes  in  Court,  and  may  be  called  on  to  read 
them,  and  from  them  alone  to  give  his  evidence  to  the  jury.  No 
copy  can  be  used  unless  it  has  been  made  in  the  presence  of  the 
person  who  made  the  original,  or  unless  that  person  has  examined 
the  copy  with  the  original.  Burton  v.  Plummer.  (a)  In  Jones 
V.  Stroud,  (6)  the  rule  as  to  refreshing  memory  was  held  very 
strictly  by  Lord  Wynfobd,  There  it  was  held  that  a  witness 
had  no  right  to  refresh  his  memory  with  a  copy  of  a  paper  mad6 
by  himself  six  months  after  he  made  the  original,  although  the 
original  was  proved  to  be  so  covered  with  figures  as  to  be  unin- 
telligible ;  and  the  rule  there  proceeded  on  the  ground  that  the 
original  having  been  written  nearly  at  the  time  of  the  transaction, 
it  had  a  strong  tendency  to  bring  back  to  the  mind  of  the  writer 
a  recollection  of  what  then  occurred.  It  is  perfectly  clear 
that  no  such  effect  can  be  produced  *  in  the  mind  of  the  *  637 
witness  by  referring  to  a  printed  paper,  and  the  reason 

(a)  2  Ad.  &  E.  841 ;  4  Nev.  &  Man.  815.  (h)  2  C  &  P.  196. 
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for  its  exclusion  is,  on  that  account,  extremely  strong.  The  prin- 
ciple on  which  a  witness  is  allowed  to  refer  to  a  written  paper  to 
refresh  his  memory,  is  clearly  laid  down  in  Doe  d.  Church  v.  Per- 
kiuB^  (a)  where  it  was  held  that  if  a  witness  cannot  swear  to  a 
fact  from  recollection  any  further  than  as  finding  it  entered  in  a 
book  or  paper,  the  original  book  or  paper  must  be  produced. 
From  that  time  to  the  present  that  decision  has  been  invariably 
acted  upon,  and  it  must  now  be  taken  that  such  is  the  settled 
law  upon  the  point.  Then,  again,  this  paper  did  not  give  the 
whole  of  the  memorandums  made  by  Mr.  Buchanan  at  the  time 
of  his  survey ;  it  was  said  to  give  the  substance  of  them.  That 
is  not  sufficient.  No  witness  who  could  repeat  the  whole  of  a 
conversation  would  be  allowed  to  give  the»  substance  of  it;  for 
the  substance  is  merely  the  impression  produced  on  his  mind  by 
the  conversation,  and  the  jurors  are  to  judge  of  the  impression 
by  the  evidence  of  the  fact,  and  not  by  the  representation  of  the 
impression  which  those  facts  made  on  the  mind  of  another  per- 
son. Then  it  is  said  that  as  Mr.  Buchanan  was  a  scientific  wit- 
ness, he  was  in  a  different  situation  from  an  ordinary  witness, 
and  might  be  permitted  to  do  that  which  it  was  not  competent 
for  an  ordinary  witness  to  do.  There  is  no  authority  for  such  a 
distinction.  It  is  true  that  a  scientific  witness  is  permitted  to 
give  his  judgment  on  precisely  the  point  which  is  to  be  found  by 
the  jury,  so  that  he  states  as  evidence  his  opinion  on  a  matter  of 
fact  and  evidence  combined.  But  then  he  only  gives  his  judg- 
ment on  facts  already  established,  or  he  states  precisely 

*  638    the  *  facts  on  which  his  judgment  is  founded,  and  then 

declares  what  is  his  judgment  with  respect  to  them.  Bat 
here  the  witness  was  asked  as  to  soundings  and  distance,  which 
are  not  matters  of  opinion,  but  of  fact  and  experiment. 

Then  as  to  the  direction  in  point  of  law.  The  Judge  did  not 
state  to  the  jury  what  he  deemed  material  to  the  decision  o^the 
issue,  and  give  them  his  direction  in  law  as  to  the  way  in  which 
they  should  deal  with  that  issue ;  but  he  left  to  them  the  broad 
question  whether  or  not  a  particular  spot  was  a  part  of  the  river 
or  of  the  sea.  He  told  them  that  **  where  fresh  water  prevails, 
though  in  estuaries,  these  structures  are  illegal ;  "  but  he  did  not 
explain  what  he  meant  by  fresh  water  prevailing,  and  in  that 
respect  he  must  be  considered  either  to  have  left  them  without 
any  direction  at  all,  or  to  have  given  them  a  direction  which  mis- 
led them.    In  either  case  the  direction  cannot  be  supported. 

(o)  8  T.  R.  749. 
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Then,  again,  it  was  impossible  that  the  jury  could  rightly  decide 
this  question  without  being  informed  what  in  law  constituted  the 
difference  between  river  and  sea ;  and  this  information  was  not 
given  them  in  the  charge,  so  that  they  were  left  to  decide  a 
mixed  question  of  law  and  fact.  This  was  erroneous.  The 
determination  of  the  circumstances  is  for  the  jury ;  but  the 
determination  of  what  circumstances  are  to  be  considered  mate- 
rial to  decide  the  question,  is  a  matter  for  the  Court,  and  one  on 
which  the  Judge  should  give  his  clear  direction  to  the  jury. 
That  has  not  been  done  in  the  present  case. 

The  Attomey^Q-eneral^  for  the  respondent. — All  that  has  been 
advanced  on  the  other  side  is  merely  matter  for  a  new 
trial,  and  not  for  an  appeal.  The  *  refusal  by  the  Judge  *  689 
to  admit  proper  evidence  is  a  fit  subject  for  a  bill  of  ex- 
ceptions, but  the  mere  mode  of  conducting  the  trial  is  not  so, 
and  by  the  practice  of  the  Courts  in  this  country  could  not  be 
introduced  on  a  special  verdict,  nor  in  any  shape  brought  before 
a  Court  of  error.  It  is  a  general  rule  that  leading  questions  can- 
not be  put  to  a  'witness ;  but  there  are  exceptions  to  that  rule, 
and  here  it  could  never  be  made  the  subject  of  a  bill  of  excep- 
tions, that  in  some  particular  instance  a  Judge  had  permitted 
leading  questions  to  be  put.  If  they  are  put  when  they  ought 
not  to  be,  and  the  jury  are  misled  by  them,  the  verdict  may  be 
set  aside,  but  it  is  ho  ground  of  going  to  a  Court  of  error.  It  is 
the  same  as  with  respect  to  the  practice,  of  turning  witnesses  out 
of  Court.  If  after  an  order  to  the  witnesses  to  withdraw,  one  of 
them  should  remain,  and  the  question  should  arise  whether  he 
might  be  examined  or  not,  a  different  practice  might  be  adopted 
by  different  Judges.  Some  would  exclude  the  testimony  of  such 
a  person ;  but  Mr.  Baron  Batlbt  said  that  he  would  not  do  so, 
but  would  fine  the  witness.  That  would  not  be  a  proper  matter 
of  appeal.  It  is  a  matter  not  of  law,  but  of  mere  regulation. 
That  such  has  always  been  the  course  of  the  profession  is  proved 
by  the  fact  that  all  the  cases  quoted  on  the  other  side  are  cases 
^  motions  for  new  trials,  and  not  cases  of  writs  of  error  or 
appeals.  It  is  clear,  therefore,  that  no  bill  of  exceptions  ought 
to  have  been  tendered  for  this  piatter.  The  next  answer  to  this 
part  of  the  case  is,  that,  supposing  a  biU  of  exceptions  can  be 
maintained  in  such  a  case,  there  is  nothing  stated  on  it  here 
which  show43  the  Judge  to  have  been  in  error.  It  is  not  pre- 
tended that  the  witness  wanted  to  refresh  his  memory  by  refer- 
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*  640    ring  to  the  copy  of  a  report  with  respect  *  to  facts  not 

within  his  own  recollection;  nor  is  it  even  alleged  that 
he  actually  did  use  the  paper,  though  it  was  permitted  to  remain 
before  him.  But,  besides  all  this,  the  assertion  that  the  law  of 
evidence  is  the  same  in  the  two  countries  with  respect  to  this 
point,  may  be  as  distinctly  denied  as  it  might  be  with  respect  to 
many  others.  The  evidence  of  agents  and  of  relatives  is  gov- 
erned by  extremely  different  rules  in  the  two  countries ;  Tait  on 
Evidence,  (a)  and  so  is  the  practice  of  the  Courts.  Bell's  Prin- 
ciples of  the  Law  of  Scotland  (()  marks  most  strongly  the  differ- 
ence between  the  two  laws.  This  was  a  Scotch  decision  :  this 
House  is  now  sitting  as  a  Scotch  Court  of  appeal,  and  must  be 
guided  in  its  decision  by  the  rules  and  practice  of  the  Scotch, 
iEtnd  not  of  the  English  law.  Now,  not  one  single  authority  has 
been  cited  from  the  Scotch  law  to  show  that  the  course  pursued 
in  the  Court  below  has  been  erroneous.  The  anus  lies  on  the 
other  side  to  show  that  what  has  been  done  is  contrary  to  the 
law  and  the  practice  of  Scotland.  There  has  been  nothing  to 
show  that  the  rule  as  laid  down  iji  the  case  oi  Burton  v.  Plummer^ 
and  the  other  English  cases,  ever  was  adopted  in  the  Courts  of 
Scotland. 

Then  as  to  the  other  objection.  This  bill  of  exceptions  is  an 
attempt  to  revive  a  question  which  has  now  been  considered  to 
be  settled  by  clear  law  during  the  last  twenty-two  years.  The 
case  of  Daigleish  v.  The  Duke  of  Atholl^  frequently  called  the  Tay 
Case^  ((;)  adjudicated  upon  in  this  House,  and  followed  by  many 
others,  has  long  been  deemed  to  have  ascertained  the  relative 
rights  of  parties  to  fisheries.     Since  that  case  stake-nets 

*  641    have  never  been  permitted  in  a  river  nor  *  an  estuary,  but 

they  are  permitted  in  the  open  sea ;  for  on  the  coast  they 
do  not  prevent  the  fish  from  going  up  the  river,  but  would  pre- 
vent them  in  places  inter  fauces  terrce^  that  is,  in  land-locked 
valleys,  through  which  the  waters  flow.  The  question  whether 
the  place  where  these  stake-nets  were  placed  was  river  or  sea 
was  clearly  a  mere  question  of  fact,  and  therefore  solely  to  be 
decided  by  the  jury.  The  Lord  Ordinary  fully  explained  the  law 
to  the  jury,  as  declared  by  this  House  in  the  Tay  Case^  and  he 
only  left  to  their  decision  a  matter  on  which  they  were  most 
competent  to  decide,  upon  the  evidence  bix)ught  before  them, 

(a)  2d  edit.  1827,  p.  372. 
(6)  P.  653  ;  tit.  *•  Disqualification  of  Witness." 
(c)  6  Dow,  282. 
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and  which  they  have  properly  decided.  The  terms  in  which  he 
left  the  question  are  in  themselves  clear  enough.  They  amount 
to  a  statement  that  stake-nets  being  illegal  in  a  riyer,  and  per* 
missible  in  the  sea,  the  jury  had  to  decide  whether  the  place 
where  these  nets  were  fixed  was  river  or  sea.  The  finding  of 
the  jury,  on  this  point  of  fact,  cannot  now  be  disturbed,  and  on 
both  points  this  appeal  must  be  dismissed. 

August  26. 

The  Lord  Chancellor.  —  The  whole  question  in  this  case 
arises  on  the  bill  of  exceptions,  and  the  issue  is,  whether  the 
defenders,  or  their  predecessors  in  the  estate  of  Cromarty,  were 
wrong  in  fishing  with  stake-nets  within  the  limits  of  that  estate ; 
and  that  again  depends  on  the  question,  whether  the  place  in 
which  they  set  those  nets  was  a  situation  where  such  means  of 
fishing  were  prohibited  by  statute.  If  it  was  the  duty  of  this 
House  to  lay  down  the  rule,  and  settle  the  principle  as  to  what 
the  question  was  that  ought  to  have  been  tried  in  order  to  decide 
this  issue,  it  would  be  necessary  to  consider  not  only  the 
words  of  *  the  statute,  but  the  decisions  that  have  taken  *  642 
place  upon  it.  But  that  is  not,  in  this  case,  the  duty  of 
this  House,  nor  would  it  be  proper  to  be  done.  The  House  has 
only  to  consider  whether  the  rule  laid  down  by  the  Judge  at  the 
trial  is  correct.  He  stated  that  it  was  unlawful  to  place  these 
machines  in  estuaries;  and  he  then  proceeded  to  say,  that,  in 
order  to  ascertain  what  was  an  estuary,  '^  the  thing  to  be  looked 
to  is  the  fact  of  the  absence  or  the  prevalence  of  the  fresh  water, 
though  strongly  impregnated  with  salt.  Now  where  this  fresh 
water  prevails,  though  in  the  estuary,  these  structures  are  illegal ; 
and  they  are  not  only  unlawful  (meaning  always  within  the  ebb- 
ing and  flowing  of  the  tide)  when  placed  in  the  channel  of  the 
estuary  that  is  always  covered  with  water,  but  they  are  so,  also, 
if  they  be  placed  on  the  sands  which  are  left  dry  by  the  ebbing 
of  the  sea."  It  is  said  that  by  the  use  of  the  word  prevalence 
he  meant  predominance ;  but  the  question  is  not  what  he  meant 
by  the  word,  but  what  the  jury  understood  by  it.  In  the  respon- 
dents' case  it  is  contended  that,  '^  in  doing  justice  to  the  meaning 
of  the  sentence,  it  is  plain,  from  the  context,  that  the  word  prev- 
alence must  be  understood  to  mean  presence,  as  opposed  to  the 
expression  absence ;  and  the  meaning  of  the  whole  is,  that  in 
estuaries  where  these  structures  are  unlawful,  there  is  always 
some  portion  of  fresh  water."     The  latter  part  of  this  argument  is 
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true,  but  the  whole  assumes  that  presence  must  as  of  course  mean 
prevalence;  yet  Lord  Gillies  says  that  he  only  agrees  to  the 
direction  from  the  explanation  given  to  the  Court  of  the  mean- 
ing intended  by  Lord  Cobehouse's  expression,  namely,  that  the 
word  prevalence  was  used  as  tantamount  to  predominance ;  for 
that  otherwise  the  expression  was  so  general,  that  the 

*  643    entire  frith  of  Forth  would  have  *  fallen  within  the  defi- 

nition, and  been  subject  to  the  prohibitions  of  the  stat- 
utes. I  have  some  doubt  whether  the  jury  so  understood  it. 
But  let  it  be  assumed  that  prevalence  means  predominance,  the 
direction  then  appears  to  me  to  be  erroneous.  The  consulted 
Judges  say,  ^^  If  we  were  satisfied  that  the  true  import  of  the 
whole  direction  in  point  of  law  was,  that  wherever  a  river  ter- 
minated in  an  estuary,  the  only  thing  to  be  looked  to  in  deter- 
mining whether  stake-nets  placed  in  such  estuary  were  legal  or 
illegal,  was,  whether  there  was  a  preponderance  of  salt  or  fresh 
water  at  the  place,  we  should  certainly  have  had  great  difficulty 
in  finding  this  to  be  a  correct  exposition  of  the  law."  And  Lord 
CoBEHOUSE  agreeing,  like  Lord  Gilues,  with  the  direction,  in 
consequence  of  the  explanation  given,  still  says,  ^^  The  fact  of 
the  absence  or  the  prevalence  of  fresh  water  was  not  the  chief 
circumstance  to  be  attended  to,  or  the  judgment  in  the  Tay  Ccfe 
would  never  have  been  pronounced."  Now  I  agree  with  that 
opinion ;  I  think  that  if  the  prevalence  or  predominance  of  fresh 
water  was  the  only  thing  to  be  looked  at,  the  direction  would 
be  erroneous ;  but  I  disagree  from  the  opinion  stated  by  many 
of  the  Judges  in  the  Court  below,  that  that  is  the  natural  and 
obvious  meaning  of  the  word.  The  question  now  is,  what  is  the 
effect  which  the  use  of  that  word  had  on  the  minds  of  the  jury  ? 
When  they  found  that  they  were  told  that  the  only  thing  to  be 
looked  at  was  the  absence  or  the  prevalence  of  fresh  water,  it 
must,  I  think,  be  assumed  that  they  considered  that  to  be  the 
only  important  question  in  the  cause.  I  see  nothing  in  the  stat^ 
ute,  nor  in  any  of  the  authorities,  putting  the  legality  or  illegality 

of  the  act  done  upon  such  a  test.    If  that  was  the  test, 

*  644    the  legality  of  the  act  would  depend  on  *  the  state  of  the 

tide ;  and  the  rights  of  the  parties  would  be  changed  with 
the  ebb  and  flow  of  the  water,  and  they  would  be  different  accord- 
ing as  the  river  on  which  their  estates  were  situated  was  large  or 
small.  The  test  suggested  is  therefore  erroneous,  whether  treated 
as  an  exclusive  test,  or  as  one  of  great  importance  for  considera- 
tion. If  your  Lordships  are  of  that  opinion,  then  you  must  coma 
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to  the  conclusion  that  the  bill  of  exceptions  ought  to  be  allowed, 
and  the  judgment  of  the  Court  below  ought  to  be  reversed. 

It  would  be  improper  for  the  House  to  say  what  ought  to  be 
the  direction  ;  but  as  much  uncertainty  seems  to  have  suggested 
itself  to  the  minds  of  the  learned  Judges  who  have  already 
decided  the  case,  it  may  be  as  well  to  make  one  or  two  observa- 
tions, to  which  they  will  give  as  much  weight  as  they  think  fit. 
The  earliest  of  the  Scotch  statutes  on  the  subject  of  salmon  fish- 
ing, the  statute  of  Robert  I.,  c.  12,  a.d.  1318,  speaks  of  waters 
where  the  sea  comes  up  and  withdraws,  or  rises  aud  falls,  and 
where  fish  ascend  and  descend.  These  expressions  show  that 
the  waters  spoken  of  must  be  distinct  from  the  sea,  and  must  be 
above  the  level  of  the  sea.  In  the  subsequent  statutes  the  ex- 
pressions vary,  but  as  they  do  not  speak  of  the  sea,  it  is  proper 
that  the  restrictions  contained  in  them  should  not  be  extended 
beyond  the  limits  to  which  the  words  in  those  statutes  neces- 
sarily confine  them.  The  defihitions  of  Stair,  (a)  Erskine,  (6) 
and  Banckton,  (o)  show,  and  the  decision  of  this  House  in  Tha 
Earl  of  Moray  y.  The  Duke  of  Q-ordon  (c2)  has  settled,  that  the 
oitium  fiwmnu  comprehends  the  whole  space  betwixt  the 
lowest  ebb  and  the  highest  flood  *  mark,  and  thereby  to  *  645 
be  an  immovable  space.  And  in  Kintore  v.  Forbes  (e)  the 
decision  of  this  House  was  to  the  same  effect. 

If  your  Lordships  think  that  there  should  be  a  new  trial  on 
this  ground,  it  will  be  .unnecessary  to  give  any  decision  on  the 
question  of  evidence.  But  I  may  say  that  in  my  opinion  the 
witness  was,  under  the  circumstances  of  this  case,  entitled  to 
refer  to  the  paper  to  refresh  his  memory. 

I  therefore  move  your  Lordships  that  the  interlocutor  of  the 
Court  below  be  reversed,  and  that  the  biU  of  exceptions  to  the 
direction  of  the  learned  Judge  be  allowed. 

It  was  accordingly  ordered  and  adjudged  that  the  said  inter- 
locutor complained  of  in  the  appeal  be  reversed;  and  it  was 
further  ordered  that  the  cause  be  remitted  back  to  the  Court  of 
Session,  with  directions  to  allow  the  bill  of  exceptions,  and  to 
grant  a  new  trial,  &c. 

(a)  Book  n.  tit.  3,  §  70.  (6)  Book  H.  tit.  6,  §  15. 

(c)  Book  II.  tit.  8,  §  70.  (d)  16  April,  1728 ;  Morr.  12797. 

(6)  11  July,  1828  ;  3  Wils.  k  S.  261. 
▼OL.  Ti.  30  [  466  ] 
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*  646  ♦  APPEAL 

FROM  THE  COURT  OF  SESSION.' 


The  Pbbsbytert  op  AUCHTERARDER  v.  KINNOULL, 

1839. 

The  Presbytery  of  Auchterarder  and  Others    •    Appellants. 
The  Earl  of  Einnoull  and  the  Rev.  Robebt  Young    Eespondenti. 

JScdesiasHcal  Zato.    Bights  of  Patrona.    JurisdicHan. 

The  statute  10  Anne,  c.  12,  establishes  the  civil  rights  of  patronage  in  the 
Church  of  Scotland,  and  the  General  Assembly  of  that  church  has  no 
authority  to  make  any  acts  or  regulations  which  may  prevent  the  exercise 
of  those  rights. 

An  Act  of  Assembly,  therefore,  which  permitted  the  male  heads  of  families 
in  a  parish  to  dissent,  without  reason  assigned,  from  the  induction  of  a 
presenter,  and  declared  that  if  the  dissidents  formed  the  majority,  the 
presbytery  should  not  proceed  to  the  trials  and  settlement  of  the  presentee, 
was  held  contrary  to  the  statute,  and  consequently  illegal. 

The  Court  of  Session  is  competent  to  entertain  under  such  circumstances  a 
suit  by  the  presenter  against  the  presbytery  for  trials  and  settlement   - 
according  to  the  presentation. 

March  18,  19,  21,  22,  28.    May  2,  8.  , 

This  was  an  appeal  from  a  decree  pronounced  by  the  Judges  of        I 
the  first  division  of  the  Court  of  Session,  after  consultation  with 
the  Judges  of  the  second  division,  and  with  the  Lord  Ordinary. 
The  circumstances  out  of  which  the  appeal  arose  were  these :  — 

On  the  81st  of  August,  1884,  the  church  of  Auchterarder,  of 
which  the  Earl  of  Einnoull  was  the  undoubted  patron,  became 
vacant  by  the  death  of  the  minister.    On  the  16th  of  Sep- 
*  647    tember  the  earl  duly  *  presented  the  Rev.  Robert  Young, 
then  being  what  is  termed  in  the  Scotch  Church  a  licen- 
tiate or  probationer,  for  ordination  as  minister.     On  the  14th  of 
October  the  presentation  by  the  earl,  and  the  acceptance  of  such 
presentatioil  by  Mr.  Young,  were  laid  before  the  presbytery,  for 
the  purpose  of  that  body  taking  the  necessary  steps  for  the  ordi- 
nation and  induction  of  the  presentee.     The  presbjrtery  so  far 
sustained  the  presentment  as  to  appoint  two  days  for  Mr.  Young 
to  preach  before  the  congregation  prior  to  the  2d  of  December, 
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which  was  the  day  appointed  for  "  moderating  in  a  call."  Mr. 
Young  preached  accordingly.  When  the  2d  of  December  arrived, 
the  call,  signed  by  the  factor  of  the  Earl  of  Blinnoull,  on  his  lord- 
ship's behalf,  and  also  by  two  heads  of  families,  was  presented  to 
the  presbytery.  The  proceedings  then  taken  were  in  accordance 
with  an  interim  act,  agreed  to  in  the  General  Assembly,  on  the 
Slst  May,  1834,  and  also  in  accordance  with  an  "  Overture  with 
regulations  for  carrying  the  above  act  into  effect."  The  interim 
act  was  in  the  following  terms :  — 

^^  The  General  Assembly  declare,  that  it  is  a  fundamental  law 
of  this  church,  that  no  pastor  shall  be  intruded  on  any  congrega- 
tion contrary  to  tlie  will  of  the  people ;  and  in  order  that  this 
principle  may  be  carried  into  full  effect,  the  General  Assembly, 
with  the  consent  of  a  majority  of  the  presbyteries  of  this  church, 
do  declare,  enact,  and  ordain,  that  it  shall  be  an  instruction  to 
.  presbyteries,  that  if  at  the  moderating  in  a  call  to  a  vacant  pas- 
toral charge,  the  major  part  of  the  male  heads  of  families,  mem- 
bers of  the  vacant  congregation,  and  in  full  communion  with  the 
church,  shall  disapprove  of  the  person  in  whose  favour  the  call  is 
proposed  to  be  moderated  in,  such  disapproval  shall  be 
deemed  sufficient  ground  for  the  *  presbytery  rejecting  *648 
such  person,  and  that  he  shall  be  rejected  accordingly,  and 
due  notice  thereof  forthwith  given  to  all  concerned ;  but  that,  if 
the  major  part  of  the  said  heads  of  families  shall  not  disapprove 
of  such  person  to  be  their  pastor,  the  presbytery  shall  proceed 
with  the  settlement  according  to  the  rules  of  the  church :  and 
farther  declare,  that  no  person  shall  be  held  to  be  entitled  to  dis- 
approve as  aforesaid,  who  shall  refuse,  if  required,  solemnly  to 
declare,  in  presence  of  the  presbytery,  that  he  is  actuated  by  no 
factious  or  malicious  motive,  but  solely  by  a  conscientious  regard 
to  the  spiritual  interests  of  himself  or  the  congregation." 

The  overture  and  regulations  contained,  amongst  others,  the 
foUowing  provisions ; — 

"  That  when  any  presbytery  shall  have  so  far  sustained  a  pres- 
entation to  a  parish,  as  to  be  prepared  to  appoint  a  day  for 
moderating  in  a  call  to  the  person  presented,  they  shall  appoint 
one  of  their  own  numbei?  to  preach  in  the  church  of"the  parish  on 
a  day  not  later  than  the  second  Sunday  thereafter ;  that  he  shall 
on  that  day  intimate  from  the  pulpit  that  the  person  presented 
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vnLl  preach  in  that  church  on  the  first  conyenient  Sunday,  so  as 
it  be  not  later  than  the  third  Sunday  After  such  intuoeiation ;  and 
that  he  shall  at  the  same  time  intimate,  that  on  smother  day,  to 
be  fixed  not  less  than  eight  nor  more  than  ten  days  after  that 
Appointed  for  the  presentee  to  preach,  the  presbytery  will  ^x>ceed 
within  the  said  church  to  moderate  in  a  call  to  such  person  to  be 
minister  of  the  said  parish  in  the  usual  way ;  but  that  the  pres- 
bytery, if  they  deem  it  expedient,  may  appoint  the  presentee  to 
preach  oftener  than  once,  provided  that  the  day  for  moderating 
in  the  call  be  not  more  than  six  weeks  after  that  on  which  the 
presentation  has  been  sustained. 

*  649        *  "  That  if  no  special  objections  and  no  dissents  by  a 

major  part  of  the  male  heads  of  families^  being  members  of 
the  congregation,  and  in  full  communion  with  the  church,  accord- 
ing to  a  list  or  roll  to  be  made  up,  regulated  in  manner  herein- 
after directed,  shall  be  given  in,  the  presbytery  shall  proceed  to 
the  trials  and  settlement  of  the  presentee,  according  to  the  rules 
of  the  church. 

'^  That  it  shall  be  competent  to  any  one  or  more  of  the  heads 
of  families  in  the  parish,  in  full  communion  with  ihe  church,  by 
themselves,  or  by  an  agent  duly  authorized,  to  state  any  special 
objections  to  the  settlement  of  the  person  presented,  of  whatever 
nature  such  objection  may  be ;  and  that,  if  the  objections  aj^ar 
to  be  deserving  of  deliberate  consideration  or  investigation,  the 
presbytery  shall  delay  the  further  proceedings  in  the  settlements 
till  another  meeting  to  be  then  appointed,  and  give  notice  to  all 
parties  concerned  then  to  attend  that  they  may  be  heard. 

^^  That  the  presbytery  shall  then  consider  any  special  objec- 
tions, and  if  it  shall  appear  that  they  are  not  sufficient  or  not 
well  founded,  they  shall  proceed  to  the  settlement  of  the  pres- 
entee, according  to  the  rules  of  the  church ;  but  if  the  presbytery 
shall  be  satisfied  that  the  objector  or  objectors  have  established 
that  the  presentee  is  not  fitted  usefully  and  sufficiently  to  dis- 
charge the  pastoral  duties  in  that  parish,  then  they  shall  find  that 
he  is  not  qualified,  and  shall  intimate  the  same  to  the  patron  that 
he  may  forthwith  present  another  person ;  it  being  always  in  the 
power  of  the  different  parties  to  appeal  from  the  sentence  pro- 
nounced by  the  presbytery,  if  they  shall  see  cause. 

^^  That  i£  the  dissents  so  lodged  do  not  amount  in  number  to 
the  major  part  of  the  persons  standing  on  the  roll,  and  if 

*  650    there  be  no  special  objection  remaining  *  to  be  considered, 
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the  presbytery  shall  proceed  to  the  trials  and  settlement,  accord^- 
mg  to  the  roles  of  the  church. 

^  That  if  it  shall  appear  that  dissents  have  been  lodged  by  an 
apparent  majority  of  the  persons  on  the  said  roll,  the  presbytery 
shall  adjourn  the  proceedings  to  another  meeting,  to  be  held  not 
less  than  ten  days  nor  more  than  fourteen  days  thereafter. 

**  That  it  shall  not  be  competent  to  receive  any  dissents  with- 
out eause  assigned^  except  such  as  shall  be  duly  given  in  at  the 
meeting  for  moderating  in  a  call  as  above  provided. 

'^That  in  case  the  presbytery  shall,  at  the  second  meeting 
appointed,  find  that  the  major  part  of  the  persons  entitled  to  dis- 
sent do  not  adhere  to  their  dissents,  or  that  there  is  not  truly  a 
majority  of  such  persons  on  the  roll  dissenting,  they  shall  sustain 
the  can,  and  proceed  to  the  trials  and  settlement. 

'^  That  if  the  presbytery  shall  find  that  there  is  at  least  a  major 
part  of  the  persons  on  the  roll  dissenting,  they  shall  reject  the 
person  presented,  so  far  as  regards  the  particular  presentation, 
and  the  occasion  of  that  vacancy  in  the  parish ;  and  shall  forthwith 
direct  notice  of  this  their  determination  to  be  given  to  the  patron, 
the  presentee,  and  the  elders  of  the  parish. 

'^  That  if  no  presentation  shall  be  given  within  the  limited  time> 
to  a  person  from  whose  settlement  a  majority  on  the  roll  does  not 
dissent,  the  presbytery  shall  then  present  jure  devoluto.  That 
cases  of  presentatioa  by  the  presbytery  ^'wre  devoluto  shall  not  fall 
imder  the  operation  of  the  regulations  in  this  and  the  relative  act 
of  Assembly,  but  shall  be  proceeded  in  according  to  the  general 
laws  of  the  church  applicable  in  such  cases." 

^  In  this  case  no  special  objections  were  put  in,  but  the  *  651 
male  heads  of  families  put  in  dissents  on  the  day  appointed 
for  moderating  in  a  call,  and  out  of  3^0  who  had  thus  the  right 
of  dissenting,  it  appeared  that  287  had  dissented.  These  dissents 
were  without  reasons  assigned.  There  was  a  second  meeting  on 
tiie  16th  of  December,  the  object  of  which  was  to  know  whether 
those  who  had  dissented  adhered  to  their  dissent.  They  did 
adhere,  and  the  presbytery  then  refused  further  to  sustain  the 
call.  Mr.  Young  successively  appealed  to  the  synods  and  then 
to  the  General  Assembly,  by  both  of  which  the  decision  of  the 
presbytery  was  aflftrmed.  The  present  respondents  then  insti- 
tuted proceedings  in  the  Court  of  Session,  to  which  the  present 
appellants  objected,  on  the  ground  that  the  Court  of  Session  was 
not  competent  to  proceed  in  the  matter,  which  was  one  of  a 
purely  ecclesiastical  nature,  and  was  subject  only  to  the  decision 

[469] 


*  651  CASES  IN  THE  HOUSE  OF  LORDS. 

of 'the  General  Assembly.  The  Court  of  first  division  of  the 
Court  of  Session  consulted  the  other  Judges,  and  a  difference 
of  opinion  existing  among  the  Judges,  the  following  judgment 
was,  on  the  8th  of  March,  1838,  pronounced  by  a  majority  of  eight 
Judges  to  five :  — 

"  The  Lords  of  the  first  division  having  considered  the  cases  for 
the  Earl  of  KinnouU  and  the  Rev.  Robert  Young,  and  for  the 
presbytery  of  Auchterarder,  with  the  record  and  productions, 
and  additional  plea  in  defence  admitted  to  the  record,  and 
heard  counsel  for  the  said  parties  at  great  length,  in  presence  of 
the  Judges  of  the  second  division  and  Lords  Ordinary,  and 
having  heard  the  opinions  of  the  said  Judges ;  they,  in  terms  of 
the  opinions  of  the  majority  of  the  Judges,  repel  the  objections  to 
the  jurisdiction  of  the  Court,  and  to  the  competency  of  the 

*  652    action  as  directed  *  against  the  presbytery:  further,  repel 

the  plea  in  defence  of  acquiescence :  find,  that  the  Earl  of 
Kinnoull  has  legally,  validly,  and  effectually  exercised  his  right, 
as  patron  of  the  church  and  parish  of  Auchterarder,  by  present- 
ing the  pursuer,  the  said  Robert  Young,  to  the  said  church  and 
parish :  find,  that  the  defenders,  the  presbytery  of  Auchterarder, 
did  refuse,  and  continue  to  refuse  to  take  trial  of  the  qualifica- 
tions of  the  said  Robert  Young,  and  have  rejected  him  as  presen- 
tee to  the  said  church  and  parish,  on  the  sole  ground  (as  they 
admit  on  the  record)  that  a  majority  of  the  male  heads  of  fam- 
ilies, communicants  in  the  said  parish,  have  dissented,  without 
any  reason  assigned,  from  his  admission  as  minister :  find,  that 
said  presbytery  in  so  doing  have  acted  to  the  hurt  and  prejudice 
of  the  said  pursuers,  illegally,  and  in  violation  of  their  duty,  and 
contrary  to  the  provisions  of  certain  statutes  libelled  on,  and  in 
particular,  contrary  to  the  provisions  of  the  Statute  of  10  Anne, 
c.  12,  intituled,  "  An  Act  to  restore  Patrons  to  their  ancient 
rights  of  presenting  Ministers  to  the  Churches  vacant  in  that 
part  of  Great  Britain  called  Scotland;"  in  so  far  repel  the 
defences  stated  on  the  part  of  the  presbytery,  and  decern  and 
declare  accordingly ;  and  allow  the  above  decree  to  go  out  and  be 
extracted  as  an  interim  decree ;  and,  with  these  findings  and 
declarations,  remit  the  process  to  the  Lord  Ordinary  to  proceed 
further  therein  as  he  shall  see  just." 

The  Statute  10  Anne,  c.  12,  referred  to*  in  the  above  judgment, 
declares  (§  1),  that  "  from  and  after  the  1st  day  of  May,  1712,  it 
shall  and  may  be  lawful  for  her  Majesty,  her  heirs  and  successors, 
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and  for  every  other  person  or  persons  who  have  right  to  any  patron- 
age or  patronages  of  any  church  or  churches  whatsoever  in 
that  part  of  Great  Britain  called  Scotland,  and  *  who  have  *  653 
not  made  and  subscribed  a  formal  renimciation  thereof 
imder  their  hands,  to  present  a  qualified  minister  or  ministers  to 
any  church  or  churches  whereof  they  are  patrons,  which  shall, 
after  the  said  1st  day  of  May,  happen  to  be  vacant ;  and  the  pres- 
bytery of  the  respective  bounds  shall  and  is  hereby  obliged  to 
receive  and  admit  in  the  same  manner  such  qualified  person  or 
persons,  minister  or  ministers,  as  shall  be  presented  by  the  respec- 
tive patrons,  as  the  persons  or  ministers  presented  before  the 
making  of  this  Act  ought  to  have  been  admitted." 

The  presbytery  and  the  persons  who  dissented  from  the  call 
appealed  against  this  decree,  on  the  grounds  that  the  whole  matter 
was  beyond  the  jurisdiction  of  the  Court  of  Session,  and  must  be 
governed  entirely  by  the  interim  act,  and  the  overture  with  reg- 
ulations, passed  by  the  General  Assembly  in  1834. 

Sir  F.  Pollock  and  Mr.  Pemberton^  assisted  by  Mr.  BelU  argued 
the  case  on  behalf  of  the  appellants;  and  the  decree  was 
supported  on  behalf  of  the  respondents  by  the  Attorney-Gen- 
eral (/SVr  J.  Campbell)  and  Mr.  Knight  Brucey  assisted  by  Mr. 
Whiffham.  (a) 

May  2,  3. 
Lord  Brougham.  —  My  Lords,  in  rising  to  state  the  opinion  I 
have  formed  upon  this  case,  I  own  that  I  approach  the  question 
with  very  considerable  anxiety,  —  an  anxiety  occasioned  by  its 
vast  importance,  increased  by  my  knowledge  of  the  deep 
and  universal  *  interest  which  it  excites  all  over  the  king-    *  654 
dom  of  Scotland,  and  consummated  by  the  very  consider- 
able difference  of  opinion  which  has  prevailed  among  the  learned 
Judges  who  have  decided  it  in  the  Court  below,  —  a  decision 
pronounced  by  very  little  more  than  a  bare  majority  of  the  Court, 
preceded  by  very  elaborate  argument  at  the  bar,  accompanied 
with  very  elaborate  argument  from  the  bench,  and  dissented  from 
by  no  less  than  five  of  those  learned  persons  who  are  among  the 
most  distinguished  of  the  Scottish  Judges. 

(a)  The  arguments  in  thia  case  lasted  five  days,  and  were  universally 
declared  to  be  very  learoed  and  able.  They  are  so  fully  taken  up  and  com- 
mented on  in  the  speeches  of  the  two  noble  and  learned  Lords  who  advised  the 
judgment  of  the  House,  that  it  has  been  deemed  unnecessary  to  extend  the 
report  by  inserting  them. 
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A  circumstanoe  occurs  which  might,  at  first  sight,  seem  rather 
to  relieve  me  from  some  part  of  this  anxiety,  but  which,  never- 
theless.,  is  in  itself  a  source  of  considerable  uneasiness, — a  dr- 
cumstaace  commoQ  to  myself  and  to  my  noble  and  learned  friend. 
who  is  about  to  give  his  opinion  upon  this  case.  After  an  unre- 
mitting attention  for  five  days  to  the  able  and  learned  arguments 
on  both  sides  of  the  bar,  I  deemed  it  my  duty  equally  to  examine 
the  reasons  adduced  in  tike  ample  discussion  which  the  case 
received  from  the  Scottish  bench ;  having  access  to  their  opinions 
and  their  aiguments,  in  a  shape  which  it  were  to  be  wished  we 
had  in  all  cases  of  any  importance,  (a)  and  the  want  of  which  it 
has  often  been  my  lot  here  to  complain  of;  namely,  the  statement 
of  their  own  reasoning,  I  may  venture  to  say,  so  far  corrected  by 
themselves  as  to  be  given  in  their  own  words.  These  reasons, 
from  those  thirteen  learned  Judges,  occupy  a  volume  of  nearly 
500  pages  closely  printed.    It  may,  therefore,  be  safely 

*  655    assumed,  that  there  is  no  one  part  *  of  this  question  which 

has  not  been  visited  by  all  the  light  which  their  learning 
and  capacity  was  fitted  to  throw  upon  it,  and  that  we  have  every 
thing  before  us  that  passed  below,  as  well  as  all  that  could  be 
urged  before  your  Lordships  here,  to  enable  us  to  steer  our  way 
through  the  various  difficulties,  or  supposed  difficulties,  of  the 
subject. 

Now  it  does  so  happen  that,  in  a  case  which  has  undergone  so 
much  discussion  below,  which  has  given  rise  to  so  great  divisions 
among  the  Judges  below,  —  which  has  been  argued  on  either  side 
at  such  length,  both  at  the  bar  and  on  the  bench,  both  in  Scot- 
land and  here,  —  it  does  so  happen  that  I  have  been  with  the 
utmost  diligence  seeking  for  difficulties,  and  found  them  not;  — 
that  I  have  been,  with  all  the  power  which  I  could  bring  to  bear 
upon  the  investigation,  wholly  unable,  and  am  to  this  hour  unable 
to  discover  wherein  the  very  great  difficulty  consists  ;  and  that  I 
have  come  to  my  conclusion  without  any  sort  of  doubt  what- 
soever resting  upon  that  conclusion,  or  upon  the  grounds  where- 
upon it  is  formed. 

Now,  although  this  at  first  sight,  as  I  have  already  said,  may 
seem  to  relieve  me  from  the  anxiety  natural  to  the  position  of 
one  who  is  to  decide  upon  an  appeal  such  as  this,  yet,  in  another 
view,  it  rather  increases  that  uneasiness,  by  making  me  dread  lest 

(a)  They  were  published  in  two  volumes,  8vo,,  very  ibly  edited  by 
*^  Charles  Robertson,  Esq.,  Advocate."    The  arguments  of  the  Adyocatc* 
occupied  the  first,  the  opinions  of  the  Judges  the  second  volume. 
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matters  which  have  occurred  to  others,  —  and  been  the  source  of 
their  doubts  and  the  cause  of  their  divisions,  —  should  have 
escaped  me ;  and  lest  I  may  fall  into  error  in  exercising  the  func- 
tion I  am  now  called  upon  to  perform.  But  it  is  a  great  satis- 
faction for  me  to  know,  and  it  bears  me  up  completely  in  the 
position  I  am  to  occupy,  that  my  noble  and  learned  friend, 
and  myself,  have  arrived  at  the  same  conclusion,  without  any 
communication  whatever  upon  this  subject.  From  the 
*time  when  the  argument  began,  during  the  course  of  *656 
the  argument,  at  the  close  of  the  argument  and  during  the 
interval  that  has  since  the  argument  elapsed,  we  have  never  had 
the  least  communication  on  the  subject  in  any  way,  direct  or 
indirect,  until  the  last  time  of  your  Lordships'  sitting  here,  when 
we  agreed  to  give  judgment  this  morning ;  and  upon  that  com- 
munication we  both  were  found  to  have  arrived  at  .precisely  the 
same  conclusion :  and  I  rather  think  (but  my  noble  and  learned 
friend  will  be  better  able  to  tell  you  than  I  am)  that  we  entertain 
as  little  hesitation  in  our  judgment,  the  one,  as  the  other,  being 
both  of  us  unable  to  account  for  the  question  of  law  now  at  issue 
having  been  made  the  subject  of  such  a  long  and  pertinacious 
contest. 

My  Lords,  I  say  all  this  without  the  slightest  disrespect  to  that 
most  learned  and  venerable  tribunal  which  has  judged  upon  the 
question  below ;  because  I  know  full  well,  that  it  is  of  the  nature 
of  men,  and  the  more  so,  the  more  learned,  and  subtle,  and  able 
they  are,  that,  in  proportion  as  a  case  coming  before  them  is  of 
great  importance,  and  occupies  the  minds  of  the  people  by  whom 
they  are  surrounded,  it  is  of  the  nature  of  men,  and  even  of 
Judges  in  such  circumstances,  sometimes  rather  to  overdo  the 
matter;  and  perhaps  it  is  the  safest  side  upon  which  to  err, 
because,  at  all  events,  it  betokens  their  attention  bestowed  upon 
the  subject,  and  it  precludes  the  possibility  of  a  hasty  or  unwary 
decision. 

Now,  before  proceeding  to  state  the  grounds  upon  which,  in 
my  opinion,  there  can  be  no  doubt  whatever  that  the  Court 
below  has  come  to  a  right  conclusion,  and  that  the  judgment 
should  be  afl&rmed  here  by  your  Lordships,  I  will  take  notice  of 
a  topic  which  we  have  heard  more  than  once,  and  in  more 
*  shapes  than  one,  urged  at  the  bar.  It  was  adverted  to  *  657 
below  ;  it  is  adverted  to  even  in  the  judgments  that  have 
been  pronoimced ;  and  I  cannot  withdraw  from  taking  notice  of 
it  here.    In  reference  to  the  great  anxiety  which  this  case  excites 
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in  Scotland,  and  to  the  possible  consequences  of  an  aflBrmance  of 
the  judgment,  much  has  been  said  of  the  public  feeling  in  two 
forms,  —  the  feeling  of  the  flock  and  the  feeling  of  the  pastor. 
With  respect  to  the  flock  I  have  no  reason  whatever  to  doubt,  I 
am  not  permitted  to  doubt,  that  they  will  render  a  respectful 
obedience  to  the  law  of  the  land.  But  if  I  have  no  reason  to 
doubt  of  this  respecting  the  laity,  how  much  less  dare  I  question 
it  with  respect  to  the  ministers  of  the  Gospel?  To  menace  a 
tribunal  with  any  disrespectful  reception  of  its  lawful  decrees 
from  the  laity  of  the  land,  is  hardly  conceivable ;  but  to  menace 
it  with  any  disrespectful  reception  of  a  sentence  pronounced  by 
the  Judges  of  the  laud,  —  to  menace  such  lawless  conduct  on  the 
part  of  the  clergy,  of  the  Christian  clergy  of  a  Christian  church, 
the  Church  of  Scotland,  whose  head  is  Christ  himself,  is  not  only 
indecorous,  but  it  is  preposterous,  it  is  monstrous,  —  I  will  not 
believe  it  till  I  see  the  fact,  —  a  fact  which  I  hope  I  shall  not  live  to 
see,  and  which  I  hope  no  one  else  will  live  to  see,  —  of  the  Church 
of  Scotland  refusing  to  yield  a  willing  as  well  as  respectful 
obedience  to  the  lawful  decision  of  the  highest  Court  of  Judi- 
cature in  the  realm ;  the  Court  whose  office  it  is  to  pronounce  the 
law  of  that  realm.  It  is  for  me  to  add,  that,  if  it  were  as  certain 
the  other  way,  still  the  law  must  take  its  course.  If  it  were  just 
as  clear  that  the  judgment  we  are  about  to  give  would  be  resisted, 
as  I  know  it  to  be  demonstrably  certain  that  it  will  be  cheerfully 
obeyed,  still  it  is  the  office  of  your  Lordships  to  pronounce 

•  658   your  *  opinion  upon  the  question  of  law  brought  before 

you ;  and  you  would  betray  your  duty  most  grossly,  if  you 
were  to  suiBFer  yourselves  to  be  diverted  from  pursuing  the  course 
of  your  duty  by  any  fear  of  other  persons  still  more  scandalously 
betraying  their  duty  both  as  ministers  and  as  subjects,  and  still 
more  flagrantly  violating  the  law. 

I  will  now  proceed  to  state  the  reasons  upon  which  I  have 
come  to  a  conclusion  in  favour  of  the  judgment  under  appeal. 
They  are  short  and  satisfactory  to  my  mind.  They  consist  in  a 
reference  to  the  statute  law  of  the  country,  and  they  leave  upon 
my  mind  no  doubt  whatever,  —  unless  we  are  to  allow  niceties 
drawn  from  antiquarian  lore,  subtleties  gathered  from  disputed 
points  of  church  history,  refinements  borrowed  from  the  con- 
troversies among  theologians  of  past  ages,  and  metaphysical 
distinctions  and  arguments  ab  inconvenieniti^  and  misconceived 
notions  with  respect  to  the  bounds  and  limits  of  jurisdictions,  to 
prevent  the  plain  intendment  of  statute  law,  —  that  intendment 
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which  is  to  be  gathered  from  the  words  of  the  legislature,  which 
is  confirmed  by  the  reason  of  the  thing,  T^hich  is  established 
above  all  by  the  manifest  purpose  of  the  enactment,  as  declared 
by  the  law-givers  themselves,  and  whidh  is  ultimately  clenched 
as  it  were,  and  made  fixed  and  sure,  by  comparison  with  other 
branches,  other  principles,  and  other  provisions  of  the  law  itself. 
Now,  my  Lords,  when  I  go  at  all,  after  what  I  have  said,  into 
the  historical  matter  belonging  to,  or  rather  perhaps  brought 
into,  and  made  to  encumber  this  case,  and  much  of  which  is 
more  curious  than  useful  in  the  argument,  your  Lordships  will 
presently  perceive  it  is  with  a  view  of  helping  out  the  construc- 
tion to  which  I  am  coming,  and  for  no  other  purpose.  I  shall, 
therefore,  for  a  moment,  look  to  what  was  the  *  original  *  659 
interposition  of  the  people  in  questions  of  presentment 
and  induction  into  benefices,  —  and  then  I  find  that  at  no  time, 
even  when  the  rights  of  patronage  were  the  least  known,  and 
therefore  the  worst  secured,  at  no  time  did  the  people's  share  in 
the  operation  bear  the  least  resemblance  to  what  is  contended 
for  in  the  present  case. 

But  first  of  all,  it  is  certainly  convenient  and  satisfactory  to 
find  that  we  have  no  dispute  whatever  here  relating  to  the  facts. 
Lord  Kinnoull's  undoubted  right  to  the  advowson,  or  the  patron- 
age of  the  living,  is  clear.  His  having  presented  Mr.  Robert 
Young  to  that  living  is  clear.  The  presentment  having  by  the 
presbytery  been  received  within  due  time,  is  admitted.  Its 
having  been  sustained,  as  they  are  pleased  to  call  it,  is  admitted 
also ;  what  effect  that  sustentation  has  had,  or  to  what  use  or 
purpose  it  has  served,  is  another  question.  The  refusal  after- 
wards of  the  presbytery  to  ordain  and  induct  Mr.  Young  to  the 
living,  is  admitted.  And,  in  the  last  place,  the  ground  of  that 
refusal  is  distinctly  admitted ;  and  this  is  most  important ;  it 
forms  the  whole  subject-matter  of  the  controversy ;  and  I  shall 
now  call  your  attention  to  the  statement  of  it  upon  the  record, 
in  the  2d  article  of  the  condescendence,  and  the  answer  of  the 
presbytery.  The  allegation  in  the  condescendence  is  this :  "  The 
aforesaid  sentence,  whereby  the  Presbytery  rejected  Mr.  Robert 
Young  as  presentee  to  the  church  of  the  parish  of  Auchterarder, 
proceeded  exclusively  on  the  ground  of  the  veto,"  —  a  new  word 
introduced,  I  apprehend,  into  the  Scottish  law,  but>  a  translation 
of  it  is  given  in  the  same  sentence,  — on  the  ground  of  the  veto 
or  "dissent,"  —  a  most  important  word,  —  "or  dissent 
exercised  by  the  alleged  majority  of  ^  heads  of  families  or    *  660 
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parishioners  of  Auchterarder."  Such  is  the  allegation ;  which 
in  the  answer  is  admitted.  Thus,  therefore,  it  is  dear  that 
there  is  raised  before  your  Lordships  the  question,  has  the  nuir 
jority,  or  alleged  majority  (an  allegation  not  traversed),  oi  the 
heads  of  families  of  any  parish  the  right  to  exercise  a  veto,  or 
dissent,  —  I  prefer  the  English  translation  to  the  Latin  original, 
—  and  is  the  presbytery  bound  by  that  dissent,  UDaccompanied 
with  any  reasons,  and  not  followed  by  any  inquiry  on  their  part 
into  the  validity  of  the  causes  of  dissent,  to  reject  the  patron's 
presentee  ?  In  other  words,  is  the  patron's  right  of  presenting 
subject  to  this  acceptance,  or  refusal,  —  that  is,  the  choice  of  the 
congregation  ?  That  is  the  question,  and  the  important  question, 
raised  before  your  Lordships ;  that  is  to  say,  is  or  is  not,  by  the 
law  of  Scotland,  the  right  of  patronage  in  liie  patron  ?  or  is  it  in 
the  patron,  conjointly  and  concurrently  with,  and  shared  by  the 
parish,  as  well  as  the  patron  ?  That  is  the  question  raised  by 
force  of  the  word  ^'  dissent,"  —  for  it  is  a  mere  refusal  of  assent. 
It  is  a  choice  negative,  exercised  by  one  party,  after  a  choice 
affirmative,  exercised  by  the  other,  neither  party  being  bound  to 
assign  any  reason  other  than  his  mere  will. 

My  Lords,  I  come,  therefore,  to  observe  upon  what  has,  at 
different  times,  been  the  right  of  the  parish  or  the  congregation, 
even  in  times  when  the  right  of  the  patron  was  most  feeble,  and 
worst  ascertained.  Let  us  see  what  rights  have  they,  in  point  of 
fact  and  by  practice  or  usage,  enjoyed. 

Now,  it  is  to  be  observed,  that  before  endowments  were 
numerous,  when  there  were  very  few  patrons  to  present, 

*  661    when  all  that  the  church  consisted  of  was  a  *  number  of 

congregations,  and  when  the  provision  for  the  parson,  or 
the  priest,  was  as  feeble  as  the  church  itself,  —  when  he  was  paid 
accidentally  by  casual  offerings,  by  various  fees  from  time  to  time 
increased  by  clerical  encroachments,  but  when  there  was  no  pro- 
vision regularly  made  by  formal  and  substantial  endowment,— 
it  is  clear  that  the  right  of  patronage  could  hardly  be  known ; 
and  as  the  priest  must  be  chosen  by  somebody,  it  appears  that 
he  was  then  chosen,  not  by  the  congregation,  who  were  to  be  hia 
scholars,  not  his  patrons,  but  he  was  chosen  by  the  clergy,  —  by 
the  clerical  portion  of  the  church.  For  your  Lordships  will  find 
there  is  a  canon,  in  the  year  428,  referred  to  by  one  of  the 
learned  Judges,  which  shows  that  the  election  was  in  the  clergy, 
though  with  the  assent  of  the  congregation,  —  "  Plebis,"  says  the 
canon,  "  non  est  eligere,  sed  electioni  consentire."  That  is  all  the 
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function  of  the  people.  The  clergy  chose, — the  people  assented: 
and  this,  in  the  year  498,  was  extended  to  bishops ;  for  it  is  then 
laid  down  by  another  canon,  ^*  In  electione  Episcopi  populus  debet 
adesse ;"  just  as  in  the  enthronement  of  the  king,  which  had 
been  originally  the  actual  choice  by  soldiers  of  their  imperator  or 
emperor  in  ruder  ages  beyond  the  period  of  authentic  history. 
Long  after  that  election  had  been  disused,  there  continued  the 
remnant  of  it,  which  we  have  at  coronations  up  to  this  hour,  by 
asking  the  people's  absent  as  a  form.  The  people  may  here  be 
said  '*  adesse ;"  for  they  are  called  upon  to  give  their  assent, 
though  the  coronation,  the  enthronement,  the  allegiance,  and  the 
prerogative,  would  have  been  just  the  same  if  they  refused,  as  if 
they  gave,  their  assent ;  and  would  have  been  just  Uie  same  if 
their  assent  had  never  been  asked. 

*  Then,  in  a  work  which  is  deemed  a  great  authority  *  662 
among  the  Fathers,  —  I  mean  Cyprian's  Letter  to  the 
Spanish  people,  —  we  find  it  written  that  no  one  shoidd  "be 
ordained  but  in  the  presence  of  the  people."  Now  why  ?  the . 
reason  is  given,  and  it  throws  light  upon  the  call,  for  I  take  the 
eall  to  be  a  sort  of  remnant  of  this  popular  presence.  The  nature 
of  the  eall  is  exceedingly  ill-defined,  and  its  history  is  admitted 
on  all  bands  to  be  very  obscure :  as  far  as  it  ever  existed  in 
any  thing  like  a  substantive  shape  (except  at  one  period  when 
patronage  was  avowedly  abolished  by  law),  it  is  now  put  down 
by  law,  as  I  shall  show  in  a  further  part  of  my  argument.  But  its 
nature  seems  to  be  jillustrated  by  the  reason  which  Cyprian  assigns 
for  the  presence  of  the  people  at  ordinations :  "  No  one  should 
be  ordained  "  (it  is  rather  an  advice  or  a  recommendation  than 
a  law  or  a  construction  put  upon  a  law),  —  "  no  one  should  be 
ordained  but  in  the  presence  .of  the  people,  to  the  end  that  the 
demerits  of  the  bad  may  be  disclosed,  and  the  merits  of  the  good 
proclaimed."  An  opportunity  was  to  be  given  for  showing 
whether  the  life  and  conversation  were  good  or  bad,  because  that 
tended  to  inform  the  conscience  of  the  bishop  who  was  to  ordain 
the  clerk,  and  that  tends  in  Presbyterian  government  to  inform 
the  consdenoe  of  the  presbytery,  who  are  to  judge,  as  I  shall 
presently  show,  and  only  to  judge  of  the  candidate's  qualifica- 
tions, the  life  and  conversation  being  one  of  those  clerical 
qualifications.  It  was  for  the  purpose  of  informing  the  party 
who  was  to  decide  that  he  might  inquire,  and  upon  inquiry 
might  determine. 

Then  there  is,  in  493|  a  rescript  of  Gelasius,  which  states  that 
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the  right  of  rejection  does  not  exist  at  all  in  the  people ; 

*  663    for  it  expressly  says,  "  If  their  objections  *  are  ground- 

less," which  implies  giving  a  reason,  and  implies  no  veto, 
no  dissent.  Dissent  is  a  mere  refusal ;  but  this  must  have  been 
grounded  upon  reasons,  because  he  says  that  those  reasons  are  to 
be  submitted  to  the  clergy,  and  if  groundless,  the  clergy  are  to 
remove  them  by  admonition,  and  thereby  to  compel  an  assent 
Does  not  that  clearly  show  that  if  the  reasons,  in  the  opinion  of 
the  clergy,  were  groundless,  the  clergy  were  to  proceed  as  if 
there  had  been  no  dissent ;  and  to  deem  a  dissent  founded  upon 
bad  reasons,  or  upon  no  reason  at  all,  as  of  no  force  at  all  ? 

Then  in  the  year  886,  Pope  Stephen  says,  referring  distinctly 
to  the  same  subject,  ^^  Docendus  est  populus,  non  sequendus/' 
A  very  pontifical  doctrine,  no  doubt,  and  one  which  by  most 
pontiffs  was  very  amply  and  very  accurately  practised,  together 
with  another  principle  as  religiously  acted  upon,  namely,  that  the 
flock  were  to  be  fleeced  as  well  as  taught.  That  honour  belongs 
to  the  papal,  and,  God  knows,  not  at  all  to  the  Presbyterian 
church. 

Now,  what  says  Boehmer,  in  a  book  which  is  of  great  authority, 
—  authority  in  foreign  countries,  as  well  as  among  the  canonists  of 
our  own,  —  I  mean  his  Jus  Parochiale ;  it  is  cited  by  one  of  the 
learned  Judges:  he  says,  "patrono  votiun  decisivum  in  electione 
tribuator." 

Now  see  the  difference  between  the  patrons  and  the  populus : 
"  Populo  negativum  ut  possint  dissentire."  But  how  ?  Not  as  the 
Auchterarder  people  have  done,  and  as  the  presbjtery  has  allowed 
them  to  do,  merely  to  dissent,  without  reason,  and  with  nobody 
to  judge  of  the  reason :  ^^  Non  tamen  aliter  quam  si  justas  disseusus 
causas  allegare  queant."     They  must  not  only  dissent  and 

*  664   give  their  reasons,  but  their  dissent  must  *  be  grounded 

upon  such  just  reason  as  they  allegare  queant^  —  that  is,  as 
they  are  able  truly  to  allege. 

Then  the  question  is,  who  is  to  decide  upon  the  justice  of  those 
reasons  ?  And  that  question  is  best  answered  by  coming  to  the 
point  now  in  contest  between  the  parties,  how  has  the  Scotch 
law  determined  that  those  reasons  shall  be  examined  and  decided 
upon  ?  We  are  thus  led  to  what  is  certainly  the  very  pinch  of 
this  case,  and  which  in  the  view  I  take  of  it,  works  decisively 
against  the  appellants,  for  I  now  come  tt)  the  statute  law  of  Soot- 
land,  upon  which  the  whole  controversy  must  ultimately  depend. 
Let  us  first  go  to  the  original  Act  regulating  the  Presbyterian 
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scheme,  the  Act  of  1692,  chapter  116.  After  providing  for  the 
exercise  of  the  judicial  and  administrative  functions  of  the  vari- 
ous church  judicatures  in  Scotland,  it  concludes  in  these  words : 
^^  Ordains  all  presentation  to  henefices  to  be  direct  to  the  partic- 
ular presbyteries,  in  all  time  coming;  with  full  power  to  give 
collation  thereupon ;  and  to  put  order  to  all  matters  and  causes 
ecclesiastical  within  their  boimds,  according  to  the  discipline 
of  the  kirk:  providing  the  foresaid  presbyteries  be  bound  and 
astricted  to  receive  and  admit  whatsoever  qualified  minister, 
presented  by  his  Majesty,  or  lay  patrons."  So  that  they  were 
bound  and  astricted  by  the  force  of  this  statute,  to  admit ;  and  if 
they  did  not  admit,  they  broke  the  laws,  they  acted  illegally,  and 
were  liable  to  the  consequences,  civil  and  other,  of  disobeying  the 
positive  and  clear  order  of  a  statute,  to  receive  and  admit  who- 
ever was  presented  by  a  lay  patron,  if  duly  qualified.  They  were 
only  to  judge  of  his  qualification ;  and,  if  qualified,  they  were 
bound  and  astricted,  that  is,  they  were  ordered  by  the  law  to 
admit  him.  It  was  at  their  peril,  quoad  civilem  effectum^ 
and  also,  *  quoad  alios  effectuB^  that  they  refused  to  obey  *  665 
the  positive  mandate  of  the  King  and  the  estates  of  Par- 
liament. 

At  different  times  doubts  were  entertained  whether  this  law 
ought  to  be  continued,  and  some  fluctuations  existed  even  in 
the  practice  under  it,  in  one  or  other  of  the  troublous  periods  of 
Scotch  church  history.  Nevertheless,  it  was  not  till  the  year 
1690  that  the  legislature  itself  made  any,  even  apparent,  alter- 
ation of  the  statute.  There  having  been  an  Act  passed  imme- 
diately upon  the  Revolution,  the  Act  of  1690,  chapter  5,  which 
revives,  renews,  and  confirms  the  Act  of  1592,  with  the  one  ex- 
ception of  the  part  of  it  that  I  have  just  read  relating  to  patron- 
ages, and  states  that  this  matter  is  reserved  to  be  the  subject  of 
future  legislative  provision ;  in  performance  of  that  promise,  and 
in  compliance,  as  it  were,  with  that  legislative  notice,  came,  in 
the  same  year,  the  23d  chapter,  which  it  is  most  material,  there- 
fore, that  I  should  now  bring  under  the  view  of  your  Lordships. 
It  is  entitled,  ^^  Act  concerning  Patronages,"  and  it  undoubtedly 
introduced,  for  the  first  time,  a  total  change  in  the  law  of  patron- 
age. It  abolished  the  rights  of  patrons,  and,  indeed,  radically 
extirpated  patronage  ;  it  professed  to  do  no  less.  It  did  not 
proceed,  as  some  would  have  done,  by  a  side  wind,  professing  to 
do  one  thing,  and  doing  another ;  but  it  honestly,  openly,  and 
manfully  avowed,  in  a  spirit  worthy  of  men,  the  legitimate  sue- 
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cessors  of  the  CovenanteTs,  and  who  had  just  broaght  about  the 
Revolution  of  1688,  in  Scotland,  —  it  avowed  that  nothing  less 
was  intended  than  to  root  out  patronage  from  the  land.  This 
famous  statute,  therefore,  begins  by  pronouncing  the  doom  of 
patronage  ;   and  it  gives  the  cause  of  the  doom,  namelj, 

*  666    the  crimes  of  the  oflFender :  "  Our  Sovereign  *  Lord  and 

Lady  considering  that  the  power  of  presenting  ministers 
to  vacant  churches,  of  late  exercised  by  patrons,  hath  been  greatly 
abused,  and  is  inconvenient  to  be  continued  in  this  realm."  The 
sentence  has  thus  gone  forth  against  patrons ;  and  whatever  is 
done  after  this  preamble,  must  be  taken  to  be  in  execution  of 
this  judgment  for  the  offence,  namely,  the  abuse  and  inconven- 
ience ascribed  to  the  right  of  patronage.  The  sentence  is  neither 
more  nor  less  than  utterly  abolishing  that  right,  for  that  cause. 

Now  this  is  most  effectually  done ;  but  it  is  material  to  consider 
how  it  ia  done,  and  what  is  substituted  in  place  of  the  thing  des- 
troyed ;  because  one  part  of  the  argument,  and  the  greater  part 
of  it,  is  a  falling  back  from  the  Act  of  1711^  the  10th  of  Anne, 
upon  the  Act  of  1690,  in  a  way  and  by  a  process  of  reasoning 
which  I  marvel  at,  —  which  the  more  I  read  the  more  I  wonder 
at,  and  upon  which  I  shall  presently  have  to  say  somewhat  to 
your  Lordships.  The  Act  proceeds :  *'  That  in  case  of  the  vacancy 
of  any  particular  church,  and  for  supplying  the  same  with  a  min- 
ister, the  heritors  of  the  said  parish  (being  Protestants),  and  the 
elders  of  the  said  parish,  are  to  name  and  propose  the  person  to 
the  whole  congregation,  to  be  either  approven  or  disapproven 
by  them."  The  process,  therefore,  is  dear ;  it  is  not  the  people,— 
it  is  not  the  congregation  who  are  to  call ;  but  it  is  a  very  select 
portion,  it  may  be  five  people,  it  may  be  four  people,  there  may 
be  but  one  heritor  and  three  elders,  and  these  are  constituted  a 
kind  of  corporate  body  ;  —  for  what  purpose  ?  For  the  purpose 
of  presenting  to  the  people.  Then  the  presentation  is  hereby 
taken  from  the  patrons,  because  they  have  abused  it,  and  because 

it  was  found  inconvenient,  and  it  is  transferred  to  this  new 

*  667    body,  the  heritors  and  elders,  *  who  are  to  present  to  the 

congregation.  If  the  congregation  disapproves,  the  disap- 
provers  are  to  do  —  what  ?  To  exercise  a  veto  ?  To  give  their 
dissent  as  the  second  article  of  the  condescendence  pleads,  and 
the  answer  to  it  admits,  and  as  the  presbyteries  state,  to  be  their 
sole  reason  for  not  admitting  Mr.  R.  Yoimg  ?  No  such  thing ; 
they  are  to  ^^  give. in  their  reasons,"  just  as  the  canon  of  428,  just 
as  the  canon  of  493,  just  as  the  rescript  of  493,  and  as  Pope 
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Stephanus's  rescript  of  886,  and  as  Boe^^tner's  authority  with  re- 
spect to  those  old  tunes,  states  to  have  been  the  church  law  even 
then.  They  are  "  to  give  in  their  reasons."  Now,  what  is  to  be 
done  upon  the  reasons,  and  why  are  they  to  give  them  ?  "  to  the 
effect  the  affair  may  be  cognosced  upon  by  the  presbjrtery  of 
the  bounds  at  whose  judgment  and  by  whose  determination  the 
calling  and  entiy  of  a  particular  minister  is  to  be  ordered  and 
eoncluded." 

Now,  I  pray  your  Lordships  to  stop  here,  and  to  form  a  clear 
idea  (for  it  is  most  important  to  the  subsequent  part  of  my  argu- 
ment) of  what  the  scheme  is  of  presentment  and  admission,  which 
is  laid  down  by  this  important  statute.  Patronage  was  to  be 
abolished.  It  had  sinned  in  two  ways ;  first,  by  its  abuse,  and, 
secondly,  by  its  inconvenience :  therefore  it  was  to  be  extinguished, 
and  another  process  of  election  to  be  substituted  in  its  room. 
Then  what  is  this  process  ?  The  heritor,  or  heritors  and  elders, 
are  to  present  to  the  congregations ;  and  the  congregations  are 
either  to  say  that  they  approve,  or  that  they  disapprove.  If  they 
disapprove  they  are  to  give  their  reasons.  Those  reasons  are  to 
be  decided  upon,  not  certainly  by  the-  heritors  and  elders,  but  by 
the  presbytery  of  the  bounds,  and  by  the  presbytery  of  the  bounds 
cognoscing,  that  is  to  say  judicially  examining,  the  truth 
*  and  the  sufficiency  of  those  reasons.  Here,  as  in  all  cases  *  668 
of  judicial  examination,  two  things  may  happen.  The  pres- 
bytery may  either  demur,  as  it  were,  and  deny  the  relevancy  of 
the  grounds  stated  by  the  congregation :  they  may  say,  if  all  those 
things  are  true  they  are  no  objection  to  the  admission:  or  the 
presbytery  may  go  to  issue  upon  the  fact ;  they  may  say^  it  ia 
true  that,  if  the  statement  of  fact  be  well  grounded,  it  forms  a 
sufficient  cause  for  our  rejection ;  bat  the  fact  is  denied,  or  is 
doubted: — inquire  as  to  the  fact.  If,  upon  both  of  those  inqui- 
ries, they  find  that  the  congregation  is  right,  then^  the  reasona 
being  well  founded  in  fact  and  in  law,  the  presbytery  are  to  reject 
the  party  presented.  If  either  inquiry  proves  against  the  con* 
gregation;  if  either  the  facts  amount  in  the  judgment  of  the 
presbyteiy  to  no  disquaUficatipn,  or  if  the  statement  of  fact  be 
found  untrue,  then  the  presbytery  are  to  reject,  not  the  candidate, 
but  the  reasons  of  the  congregation,  and  to  admit  and  induct  the 
presentee.  So  that  here  is  a  completely  new  form  of  proceeding 
instituted,  for  the  first  time,  in  Scotland, — an  abolition  of  the 
right  of  patronage,  and  a  transfer  of  that  right  to  the  heritors  and 
tike  kirk-session,  with  the  coneurrenoe  of  the  people,  and  with 
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the  supervision  and  final  judgment  of  the  presbytery ;  and,  all 
those  parties  combining,  the  operation  is  completed  one  way  or 
another, — either  the  presentee  of  the  heritors  and  kirk-session 
is  rejected,  or  the  presentee  is  admitted,  and  obtains  possession 
of  the  cure. 

My  Lords,  keeping  the  provision  of  the  Act  of  1690  steadily  in 

view,  let  us  see  what  next  took  place.     If  this  had  continued  the 

law  of  the  land, — if  this  statute  had  been  left  unrepealed,  na 

man  could  have  said  that  Lord  Einnoull,  or  any  other 

*  669    patron,  had  the  *  right  of  presentation.    It  was  abolished. 

It  was  avowed  to  be  abolished.  The  reason  of  the  aboli- 
tion was  given.  A  transfer  was  made,  and  the  party  was  indi- 
cated to  whom  the  transfer,  as  the  substitute  of  the  patron,  was 
effected  by  the  Act.  But  if  this  is  true,  another  thing  is  equally 
true :  that  nothing  like  the  present  arrangement  laid  down  by  the 
General  Assembly,  and  followed  by  the  presbytery,  would  have 
arisen  under  that  law.  This  arrangement  is  something  wholly 
different.  It  is  no  presentment  to  the  congregation  by  the  heri- 
tors and  kirknsession :  it  is  no  refusal  upon  reasons  given  in  by 
the  congregation :  it  is  no  cognoscing  and  adjudication  by  the 
presbytery ;  but  it  is  a  totally  different  proceeding,  invented  for 
the  first  time  in  the  year  of  grace  1834,  and  which,  at  the  Revolu- 
tion of  1690,  was  no  more  dreamt  of  than  it  was  in  the  reign  of 
James  YL,  in  the  year  1592.  It  is  a  totally  different  process, 
not  in  the  slightest  degree  resembling  the  other.  So  that  if  we 
are  driven  back  in  the  argument  from  the  statute  of  Anne,  to 
which  I  am  now  coming,  and  are  to  faU  back  upon  the  statute  o( 
William  and  Mary,  we  are  then,  no  doubt,  driven  away  from  the 
right  of  patronage,  and  the  Act  of  Anne  is  repealed  (though 
only  by  our  misconstruction  of  it,  and  not  by  the  legislature), 
but  we  do  not  fall  back  upon  the  present  proceedings  of  the 
Auchterarder  presbyteiy,  or  any  thing  like  it :  we  fall  back  upon 
a  totaUy  different  state  of  things,  namely,  patronage  transferred 
from  the  patron  to  the  heritor  and  kirk-session,  and  reasons  to 
be  given  for  dissent  by  the  congregation,  and  those  reasons  to 
be  adjudicated  upon,  after  being  cognosced,  by  the  presbytery! 
which  is  a  thing  as  different  from  what  has  been  done  upon  the 

present  occasion  as  can  well  be  imagined. 

*  670       *  Therefore,  let  us  now  see  what  was  done,  and  why  it 

was  done,  by  the  10th  of  Anne,  in  the  year  1711.     I  must 
here  say,  that,  with  all  the  respect  and  reverence  which  I  habits 
ually  feel  for  the  authors  of  the  Revolution,  both  in  England 
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and  Scotland,  if  they  had  never  done  any  thing  wiser,  or  any 
thing  more  just,  or  more  considerate  than  they  did  in  passing  the 
Act  of  1690,  chapter  23, 1  should  not  have  thought  them  entitled 
to  all  the  veneration  with  which  we  are  wont  almost  instinctively 
to  mention  their  names.  I  cannot  conceive  any  thing  more  strik* 
ingly  different  from  the  conduct  of  the  Somerses,  the  Godolphins, 
and  the  other  great  men  who  brought  about  the  Revolution  in 

-  this  coimtry,  whose  conduct  in  all  particulars,  civil  and  ecclesias- 
tical, was  marked  by.  the  most  careful,  and  delicate,  and  cautious 
dealing  with  all  existing  institutions,  all  positive  rights,  all  vested 
interests, — I  can  conceive  nothing  more  widely  different  from 
the  spirit  that  presided  over  all  the  proceedings  of  those  great 
men,  than  this  Act  of  the  Scotch  Estates  in  Parliament  assem- 
bled. For,  upon  a  vague  and  general  allegation  of  abuse  and 
inconvenience,  it  takes  away  the  rights  of  the  lay  patrons,  it 
gives  them  no  opportunity  of  defending  themselves  against  the 
one  charge,  or  arguing  against  the  other ;  and  it  then  admits  in 
express  terms  that  they  have  a  valuaj^le  right  of  property,  because 
it  professes  to  give  them  a  compensation, — 600  merks  was  given, 
equal  to  about  852. :  and  be  it  observed,  that  this  very  hasty, 
crude,  and  ill-concocted  provision,  gives  the  same  compensation 
for  all  advowsons,  whatever  might  be  the  difference  in  their  value. 
It  was  therefore  a  very  great  encroachment,  very  hastily  and 
violently  made,  upon  the  rights  of  private  property,  the  existence 
of  which  it  admitted,  while  it  gave  nothing  that  could  be  . 
*  called  an  equivalent  in  return  for  what  it  confiscated.  *671 
But,  after  twenty  years  of  this  new  scheme,  there  comes 
the  statute  of  Anne  in  1711,  and  its  reasons  are  given  in  the  pre- 
amble :  ^^  Whereas,  by  the  ancient  laws  and  constitutions  of  that 
part  of  Great  Britain  called  Scotland,  the  presenting  of  ministers  to 
vacant  churches  did  of  right  belong  to  die  patrons,  until,  by  the 
Act  of  1690,  the  presentation  was  taken  from  the  patrons,  and 
given  to  the  heritors  and  elders  of  the  respective  parishes  ;  and, 
in  place  of  the  right  of  presentation,  the  heritors  and  life-renters 
of  every  parish  were  to  pay  to  the  respective  patrons  a  small  and 
inconsiderable  sum  of  money :  And  whereas,  by  the  16th  Act  of 
the-  5th  session,  and  by  the  18th  Act  of  the  6th  session  of  the 
said  King  William,  —  the  one  intituled.  An  Act  for  encouraging 
of  Preachers  at  vacant  churches  be  north  Forth,  and  the  other 

*  intituled.  Act  in  favour  of  Preachers  be  north  Forth, — there  are 
several  burdens  imposed  upon  vacant  stipends,  to  the  prejudice 
of  the  patron's  right  of  disposing  thereof:  And  whereas,  that  way 

[4881 


*671  CABEB  IN  THE  HOUSE  OF  LOBD& 

of  calling- ministeiB  has  ptoved  mconvenient,'* — here  thej  adopt 
a  very  opposite  mode  of  reasoning  ab  inamvenienti,  which,  althongh 
no  argument  in  construing  a  statute,  or  expounding  a  law,  may 
sometimes  be  an  admirable  reason  for  making  a  law,  or  for  repeal* 
ing  one  already  made,  and  for  altering  a  practice  tried  by  experi- 
ence, especially  as  that  practice  was  only  twenty-one  years  old, — 
^*  and  has  not  only  occasioned  great  heats  and  divisions  amongst 
those  who,  by  the  aforesaid  Act,  were  entitled  and  authorized  to  • 
call  ministers,  but  likewise  has  been  a  great  hardship  upon  the 
patrons,  whose  predecessors  had  founded  and  endowed  thosd 
churches,  and  who  haye  not  received  payment  or  satisfaction  for 
their  right  of  patronage,  from  the  heritors  or  life-renteis, 

*  672    *  nor  have  granted  renunciations  of  their  rights  on  that 

account  :'*  For  these  reasons,  —  and  stronger  can  hardly  be 
conceived,  first,  because  an  uncompensated  violation  of  private 
property  had  been  committed,  an  interference  with  a  valuable 
estate  without  compensation ;  secondly,  because  great  inconven- 
ience had  been  occasioned  by  causing  heats  and  animosities  in  the 
exercise  of  the  new  right  in  the  new  hands  to  which  it  had  been 
transferred  fEx>m  the  lawful  owners; — for  these  very  sufficient 
reasons,  the  Act  proceeds  immediately  to  repeal  and  make  void 
the  said  Act  of  1690  concerning  patronage. 

That  Act  is,  therefore,  by  the  statute  of  Anne  completely 
repealed  and  abrogated,  and  it  from  thenceforward  ceased  to 
exist,  just  as  much  as  if  it  had  never  been  enacted  at  all.  Then, 
in  order  that  there  might  be  no  doubt,  when  that  Act  was 
repealed,  what  the  law  existing  before  1690  was,  a  declaratory 
clause  follows :  '^  That  in  all  time  coming,  the  right  of  all  and 
every  patron  or  patrons  to  the  presentations  of  ministers  to 
churches  and  benefices,  and  the  disposing  of  the  vacant  stipends 
for  pious  uses  within  the  parish,  be  restored,  settled,  and  con- 
firmed to  them,  the  aforesaid  Acts,  or  any  Act,  statute,  or  custom 
to  the  contrary  in  anywise  notwithstanding ;  and  that  from  and 
after  the  1st  day  of  May,  1712,  it  shall  be  lawful  for  her  Majesty, 
her  heirs  and  successors,  and  for  every  other  person  or  persons 
who  have  right  to  any  patronage,  to  present  a  qualified  minister 
or  ministers  to  any  church  or  churches  whereof  they  are  patrons, 
which  shall  at  any  time  after  the  said  1st  day  of  May  happen  to 
be  vacant ;  and  the  presbytery  of  the  respective  bounds  shall,  and 
is  hereby  obliged,  to  receive  and  admit  in  the  same  man* 

*  673    ner  such  qualified  person  or  persons,  *  minister  or  min* 

isters,  as  shall  be  presented  by  the  respective  patrons,  as 
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the  persons  or  ministers  presented  before  the  making  of  this  Act 
ought  to  have  been  admitted."  Now,  if  the  Act  had  stood  with- 
out this  last  proviso  as  to  the  manner  of  inducting,  no  doubt 
whatever  could  have  existed  in  any  man's  mind  upon  the  state  of 
the  law  which  is  to  regulate  this  question,  for  you  would  then 
have  had  the  Act  of  1690  abrogated  altogether.  You  would 
have  had  th^  right  of  the  heritors  and  elders  to  present  to  the 
"people,  and  the  people  to  dissent  upon  reasons,  and  the  presby-* 
tery  to  cognosce  those  reasons  and  adjudicate  thereupon,  entirely 
repealed,  as  much  as  if  it  had  never  been  bestowed  upon  the 
parties.  It  only  existed  for  twenty-one  years,  and  this  Act  would 
have  repealed  it  at  the  end  of  the  twenty-one  years.  You  would 
then  have  had  a  declaration,  or  a  statutory  enactment,  in  1711, 
that  all  patrons  had  a  right  to  present,  and  that  all  qualified  per- 
sons by  them  so  presented,  that  is  to  say,  all  persons  who  had  the 
due  qualification,  without  any  other  condition  whatever,  should, 
at  once,  be  invested  with  the  living.  That  would  have  been  the 
clear,  undeniable,  unquestionable  law  of  the  land,  had  not  these 
words  which  I  have  last  read  been  adjected  in  the  form  of  a  pro* 
viso,  or  a  regulation.  The  argument,  then,  will  turn  upon  the 
force  and  effect  of  these  words ;  and,  therefore,  two  points  are 
raised  upon  this  Act,  and  upon  those  two  I  am  now  about  to  give 
my  opinion,  with  the  reasons  of  that  opinion.  The  one  questioi^ 
is,  what  was  meant  by  *'  qualified  person  "  ?  and  the  other  ques- 
tion is,  how  far  this  repeal  of  the  former  Act  and  the  revival  of 
patronage  is  qualified  or  restricted,  or  in  any  manner  or  way  modi- 
fied, by  the  reference  therein  made  to  the  manner  of  induct- 
ing *  persons  observed  before  the  making  of  the  Act  ?  *  674 
Those  are  the  two  points  material  to  be  considered  which 
are  raised  upon  the  construction  of  this  statute,  and  I  address 
myself  to  them  in  their  order. 

First,  with  respect  to  qualification,  I  am  somewhat  surprised 
to  find,  in  the  very  able  and  learned  arguments  from  the  bench 
below,  an  attempt  made  to  show  that  ^^  qualification  '*  is  of  such 
extensive  meaning,  that  within  its  scope  may  be  brought  the 
whole  of  the  matter  at  preseut  in  dispute,  namely,  the  accepta* 
bleness  and  reception  of  the  party  presented  by  the  congregation, 
as  finding  favour  in  their  sight.  Much  ingenuity  is  displayed  by 
^veral  of  those  learned  persons,  for  some  of  whom  I  have  the 
greatest  respect,  whose  subtlety  I  know  to  be  unbounded,  and 
the  fertility  of  whose  imagination  in  dealing  with  questions  I  know 
to  have  no  limits.    That  subtlety  and  ingenuity  and  fancy,  I 
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think,  are  shown  in  endeavouring  to  give  this  widely  comprehen- 
sive sense  to  the  term  qualification.  It  was  said,  Dr.  Parr  might 
have  been  a  very  able  divine  in  England,  and  a  most  learned  man 
in  the  church,  and  yet  very  unfit  to  teach  the  parish  of  Auchter- 
arder.:  such  eminent  men  will  do  in  one  place,  in  Glasgow  or 
Edinburgh,  but  they  will  be  thrown  away  entirely,  when  they 
are  sent  to  waste  their  gifts  upon  the  desert  air  of ^  some  Scotch 
mountainous,  or  insular,  parish.  It  is  justly  said,  indeed,  that  a 
man  is  not  fit  to  teach  them  who  does  not  speak  their  language ; 
but  such  a  man  cannot  be  called  a  qualified  person.  Language 
is  one  essential  part  of  qualification;  it  belongs  to  literature, 
though  it  is  the  simple  portion  of  letters.  If  a  man  knew  Greek 
and  Hebrew,  and  did  not  know  the  mother-tongue  he  was  to 
preach  in,  I  should  say  he  was  minus  sufficiens  in  litera- 

*  675    tura^  and  so  *  not  a  qualified  person.     But  we  have  here 

no  question  of  literary  qualification ;  the  question  alleged 
to  come  under  the  larger  sense  of  the  word,  is  that  of  acceptable, 
or  not  acceptable,  to  the  flock;  and  to  cany  this  within  the 
meaning  of  '^  qualified,"  is  \he  attempt  of  these  expounders  of 
the  Act. 

A  man,  say  they,  may  be  of  such  rude  and  stem  manners,  he 
may  be  so  disagreeable  in  his  habits  of  life,  or  he  may  be  so  much 
above  his  flock  in  his  manners,  and  so  entirely  disqualified  for 
associating  with  them,  that  they  will  receive  no  edification  from 
his  ministrations.  My  Lords,  if  it  amount  to  any  thing  afl^ecting 
his  morals,  his  life,  and  conversation,  that  comes  no  doubt  within 
the  meaning  of  "  qualified ; "  but  if  it  is  merely  that  they  do  not 
like  him  as  well  as  they  might ;  that  they  prefer  another  to  him ; 
that  they  do  not  fancy  him  so  much  as  it  is  to  be  wished  they 
did,  —  the  law  has  affixed  to  the  word  "qualified"  no  such 
meaning  as  that.  It  is  quite  clear  that  it  is  a  violent  strain  upon 
the  law  to  impute  to  it  such  a  meaning. 

But  I  do  not  rest  my  position  upon  argument  alone ;  I  am 
going  to  show  your  Lordships  that  no  such  meaning  can  possibly, 
by  the  law  of  Scotland,  be  given  to  the  word  "  qualified."  It 
is  a  technical  word  in  this  question.  It  is  not  the  word  "  quali- 
fied "  used  in  its  general  sense,  as  you  talk  of  a  man^s  qualities, 
of  his  capacity,  of  his  abilities,  of  his  merits,  which  are  all  gen- 
eral phrases,  and  none  of  them  technically  defined.  The  word 
^^ qualified''  is  as  much. a  known  word  of  the  law,  and  has  as 
much  a  technical  sense  imposed  upon  it  by  the  statutes,  by  the 
law  authorities,  by  the  opinions  of  commentators,  by  the  dida 
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of  Judges,  as  the  word  *^  qualification  "  has  when  used  to 
express  the  right  to  kill  game,  or  when  *  used  to  express    *  676 
a  right  to  vote  in  the  election  of  a  member  of  Parliament. 
It  is  perfectly  technical,  and  it  is  an  understood  technical  expres- 
sion. 

I  now  go  to  the  most  venerable  of  all  authorities  in  the  law  of 
Scotland,  because  the  most  ancient,  the  Regiam  Maje%tatem  ;  and 
I  am  the  more  induced  to  resort  thereto,  that  it  is  brought  from 
a  period  whe^  the  right  of  patronage  was  weaker  than  it  has 
been  since,  when  the  rights  of  advowsons  were  not  understood 
as  thoroughly  as  they  have  subsequently  been,  and  before  the 
legislature  had  ever  exercised  its  discretion  upon  the  subject,  or 
made  any  enactment  touching  those  rights ;  —  I  the  more  go  to 
the  Regiam  Majestatem  for  this  further  reason,  that  it  is  of  high 
authority  in  the  English  law.  At  one  time  it  was  doubted  among 
the  legal  antiquaries  whether  it  was  a  Scotch  or  an  English  book ; 
and  it  was  said,  with  the  usual  national  feeling  of  our  Scotch 
fellow-subjects,  that  it  was  a  Scotch  work  originally,  and  had 
been  transferred  and  adopted  by  an  English  lawyer.  But  I  be- 
lieve all  men  now  admit,  that  it  was  originally  an  English  book ; 
that  the  original  work  is  our  Glanville,  whose  book  was  adopted 
in  Scotland.  This  circumstance  shows,  that  the  law  of  the  two 
countries  was  nearly,  if  not  precisely,  the  same  in  those  remote 
^es,  how  widely  soever  they  may  differ  now. 

The  Regiam  Majestatem  (a)  has  these  important  words :  "  Ane 
laick  patron  should  beware  "  —  "  that  when  any  kirk  or  vicarage 
shall  happen  to  vaik  "  (that  is  to  be  vacant),  ^^  that  he  present 
^thereto  a  worthy  man  qualified."  How?  By  being  acceptable  to 
the  people  from  his  eloquence,  or  from  his  manner  of  de- 
meaning himself  in  society  ?  No  such  thing :  **  Qualified  *  in  *  677 
literature,  life,  and  manners"  (that,  is  morals),  ^^  within  four 
months  after  that  he  knows  the  kirk  to  be  vacant,  that  by  the 
longer  delay  of  the  presentation  he  prejudice  not  himself."  The 
law  is  assumed  as  clear,  and  the  very  object  of  this  passage  is  to 
prescribe  the  time  beyond  which  the  patron's  right  may  lapse. 
To  prevent  this  it  says,  *^  let  him  take  care  to  present  within  four 
months."  Now,  what  has  he  to  do  ?  He  is  to  present  a  qual- 
ified person.  How  is  he  to  be  qualified  ?  In  literature,  life,  and 
manners.  All  the  qualification  which  there  is  imposed  upon  him. 
the  necessity  of  looking  to,  is  this,  that  the  party  presented  has 
sufficient  literature,  a  pure  life,  and  godly  manners. 

(a)  Lib.  i.  cap.  2,  §  3. 
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The  same  is  the  doctrine  laid  down  in  all  the  most  venerable 
commentators :  and  I  do  not  now  quote  Bankton  for  two  reasons ; 
first,  because  he  is  much  more  modem ;  and  secondly,  because 
a  most  learned  Judge,  for  whom  I  have  the  most  constant  and 
inviolable  respect,  even  when  I  most  differ  from  him,  —  I  mean 
Lord  MoNCREiFF,  —  throws  a  doubt  upon  the  authority  of  Bank- 
ton«  as  if  his  opinion  were  of  no  great  weight,  genendly ;  which 
I  own  surprised  me.  It  was  new  to  me ;  I  always  understood 
that  his  authority  had  risen  of  late  years  very  much  m  our  Courts. 
Such  was  the  language  at  the  bar  during  the  time  of  Lord  Eldon; 
during  the  time  of  my  noble  and  learned  firiend  who  succeeded 
him  ;  and  during  my  own  time.  But,  however,  Lord  Moncbeiff 
is  a  very  high  authority ;  and  what  he  has  said  will  lead  me,  as 
often  as  Bankton  is  quoted,  to  reconsider  this  matter.  But  his 
Lordship  also  says,  he  is  peculiarly  of  less  authority  upon  a  ques- 
tion of  this  nature,  because  it  is  well  known  that  he  had  taken 
a  strong  part  upon  the  church  patronage  question.    There- 

*  678    fore,  *  I  do  not  quote  Bankton  at  all.    But  Balfour  I  cite, 

and  in  his  Practicks  he  lays  it  down  thus :  ^^  Ane  qualified 
and  habil  person,  of  sufficient  literature,  honest  in  life,  and  of 
gude  manners."  That  exactly  corresponds  with  the  words  in  the 
Regiam  MoQe^tatem^  which  says,  ^^  qualified  in  literature,  life,  and 
manners." 

Therefore,  I  take  it  to  be  clearly  established  by  these  author- 
ities, and  I  know  of  nothing  which  does  not  confirm  them,  in  any  • 
of  the  dicta  of  Juc^es,  or  the  decisions  either  of  the  Ecclesias- 
tical or  the  Municipal  Courts,  that  qualification  is  a  technical 
word,  meaning  sufficiency  in  literature  and  honest  life,  as  Bal- 
four has  it,  and  of  good  manners,  meaning  thereby  good  morals ; 
and  no  one  is  more  ready  to  admit  at  once  than  I  am,  that,  upon 
cognoscing  this  matter,  as  the  statute  of  1690  expresses  it,  if 
objections  to  the  literature,  to  the  life,  to  the  morals,  be  madOf 
the  presbytery,  the  kirk  court,  with  an  appeal  to  the  synod,  and 
an  ultimate  appeal  to  the  Assembly,  are  the  judges  of  his  qual- 
ifications in  these  respects.  But  I  also  venture  to  assert  it,  as 
a  thing  equally  clear,  that  his  being  acceptable,  or  not,  upon 
other  grounds,  not  even. stated  by  the  parish,  —  their  saying 
they  do  not  like  him,  they  have  an  aversion  to  him,  they  prefer 
any  other  to  him,  they  prefer  every  other  to  him,  he  Ib  the  man 
in  all  the  world  they  do  not  wish  to  have  among  them,  may 
be  stating  a  thing  very  much  to  be  lamented,  may  be  a  thing 
very  fit  to  be  submitted  for  the  consideration  of  the  patron,  may 
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prove  it  to  be  exceedingly  unfortunate  that  a  man,  the  object  of 
such  prejudice,  however  groundless,  should  be  forced  upon  the 
people  as  their  pastor,  but  is  nothing  like  a  defect  in  the  person's 
qualification,  and  is  nothing  of  which  the  law  will  take  any  kind 
of  cognizance.  I  would,  however,  add,  in  passing,  that  I 
cannot  at  all  *  admit  even  the  strongest  prejudice,  univer-  *  679 
sally  entertained,  against  a  presentee,  to  be  decisive  that 
the  patron  was  wrong,  and  the  people  right ;  I  cannot  assume 
that,  because  he  is  one  unanimously  rejected  by  the  people,  at 
the  time  of  his  presentation,  he  might  not,  afterwards,  turn  out 
to  be  a  very  fit  pastor  for  them ;  because  we  know  of  instances 
in  which,  if  that  had  been  held  a  sufficient  objection,  some  of  the 
greatest  ornaments  of  the  Church  of  Scotland  never  would  have 
filled  the  pulpit  for  one  single  hour  after  their  nomination ;  and 
if  I  mention  the  truly  venerable  name  of  Dr.  Reid,  one'  of  the 
most  eminent  philosophers  that  any  country  in  any  age  ever  pro- 
duced, I  at  once  recall  to  the  recollection  of  such  of  your  Lord- 
ships as  are  connected  with  Scotland,  a  remarkable  instance  of 
what  I  am  now  stating.  He  never  would  have  been  minister  of 
the  parish  of  New  Machar,  in  the  county  of  Aberdeen,  if  the 
strong  and  unanimous  objection  of  the  people  had  been  reckoned 
decisive.  He  was  settled  there  by  main  force,  I  believe  by  the 
military,  and  against  the  strongly  expressed  wishes  and  will  of 
the  people ;  and  yet  he  became,  before  many  months  had  passed 
by,  one  of  the  best-beloved  ministers  that  ever  officiated  at  the 
altars  of  his  country.  But  be  that  as  it  may,  and  supposing  we 
admit  it  to  be  desirable  that  a  harmonious  settlement  should 
always  take  place ;  this  is  a  totally  different  consideration  from 
the  question  of  right.  The  law  is  not  so.  The  word  ^^  qual- 
ified "  does  not  mean  that ;  it  does  not  comprise  the  qualification 
of  popular  favour.  The  word  ^* qualified"  means  something 
else.  It  means  a  qualification  in  literature,  life,  and  morals,  to 
be  judged  of  by  the  presbytery,  and  no  one  talks  of  interfering 
with  that  right  of  so  judging  by  them.  • 

*  Now,  we  will  just  refer  for  a  moment  to  some  stress  *  680 
that  has  been  put  by  the  learned  Judges,  as  well  as  by 
others,  upon  the  word  *^  qualification,"  from  a  desire  to  extend 
its  scope  over  other  things,  as  well  as  learning  and  life.  The 
Two  Books  of  Discipline  are  well  known  to  your  Lordships; 
Knox's  First  Book  in  1560,  and  the  Second  Book  of  1578.  Now, 
these  authorities,  as  they  have  been  strictly  called,  undoubtedly 
assert  an  election  by  the  people  in  so  many  words.    They  do  not 
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merely  touch  a  right  of  rejection  ;  they  do  not  confine  themselves 
to  veto  ;  they  do  not  mention  assent  or  dissent,  with  or  without 
reasons  ;  but  they  go  a  great  deal  further.  What  does  Knox  say 
in  his  book  ?  Election  is  here  asserted  in  plain  terms :  **  It  per- 
taineth  to  the  people  to  every  such  congregation  to  elect  their 
minister."  That  is  not  contended  for  now.  That  is  claiming  for 
the  people  a  right,  not  merely  to  reject  or  to  accept,  but  to 
choose  originally ;  to  present  as  patrons  to  the  presbytery.  That 
is  the  doctrine  of  this  Book ;  but  that  never  was  received  for  law 
in  Scotland.  The  First  Book  of  Discipline  is  of  no  legal  author- 
ity at  all.  The  Second  Book  of  Discipline,  in  like  manner,  says : 
"  The  liberty  of  election  of  persons  called  to  ecclesiastical  func- 
tions, and  observed  without  interruption  so  long  as  the  kirk  was 
not  corrupted  by  antichrist,  we  desire  to  be  restored,  so  that  men 
be  not  intruded  upon  any  congregation,  either  by  the  prince 
or  any  inferior  person,  without  lawful  election,  and  the  assent  of 
the  people  over  whom  the  parson  is  placed ;  as  the  practice  of 
the  apostolic  and  primitive  kirk,  and  good  order,  craves."  Now, 
if  I  were  called  to  a  conflict  with  the  Book  of  Discipline  upon 

any  point  of  church  discipline,  or  upon  any  article  of 
♦681    theology,  I  should,  no  doubt,  feel  great  *  anxiety,  and 

much  distrust  of  my  own  opinion.  But  I  do  not  feel  the 
same  anxiety  and  the  same  distrust,  if  I  conflict  with  it  upon  a 
matter  of  historical  fact ;  —  if  I  go  to  issue  with  it  upon  a  gross 
violation  of  historical  truth,  with  which  I  think  I  am  now  justi- 
fied in  charging  it,  after  what  I  have  already  read  to  your  Lord- 
ships from  the  history  of  the  church,  and  from  the  statutory 
records  themselves.  Can  any  man  breathing  say  that  an  election 
by  the  people  of  their  pastor  was  the  practice  in  all  times,  until 
antichrist  corrupted  the  church  ?  until  the  time  when  antichrist 
entered  to  despoil  the  vineyard  of  the  Lord,  as  this  book  states  ? 
No  date  is  given ;  no  period  assigned  for  this  trespass,  this  break- 
ing and  entering  the  vineyard ;  so  that  the  statement  is  much 
less  easily  refuted  by  the  generality :  dolus  versaturin  generalibtis, 
I  know  not  that  it  is  an  honest  statement  of  facts.  It  is  probably 
more  zealous  than  honest.  But,  at  all  events,  it  is  more  zealous 
than  true.  But  can  any  man  point  out  the  time  when  it  ever  was 
the  practice  to  have  a  free  election  of  the  pastor  ?  Because  this 
is  not  merely  an  assent,  about  which  something  might  be  said. 
It  is  not  a  call,  whatever  that  may  mean ;  but  it  is  an  assertion 
that  the  people  had  at  all  times  the  right  of  choosing  their  own 
minister  ;  and  it  says  nothing  whatever  of  the  patron,  any  more 
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than  if  there  neyer  had  been  such  a  thing  as  a  patron  in  exist- 
ence until  antichrist  entered  the  vineyard.  Kow,  I  ayer  that  this 
is  not  true ;  it  is  not  correct  in  point  of  fact ;  it  is  the  very  reverse  * 
of  the  known  and  admitted  fact.  I  will  next  advert  to  the  Act 
of  1567,  which  throws  some  light  upon  the  subject.  Consider- 
ably before  the  time  when  the  Second  Book  of  Discipline  denies 
that  patronage  ever  existed,  before  popery,  came  in,  the  presenta- 
tion of  lay  patronages  is  expressly  reserved  to  the  just 
and  *  ancient  patrons,  in  so  many  words.  Now,  it  must  *  682 
be  admitted,  that  this  enactment  was  after  the  First  Book 
of  Discipline  in  1560.  But  the  Book  of  Discipline  in  1578, 
twelve  years  after  the  Act  of  Parliament  which  I  am  about  to 
read  in,  misstates  the  fact  in  the  £ace  of  that  Act  of  Parliament 
as  grossly  as  a  fact  was  ever  misrepresented  for  any  purpose* 
The  Act  1567  says,  "  The  presentation  of  lay  patronages  always 
reserved  to  the  just  and  ancient  patrons ;  "  but  the  Book  of  Dis^- 
cipline,  in  1578,  says,  that,  in  point  of  fact,  the  just  and  ancient 
patrons  had  no  existence,  for  that,  until  antichrist  took  the  field, 
it  was  the  people  who  elected,  and  not  the  just  and  ancient  pat- 
rons at  all.  The  Act  proceeds  to  say,  ^^  And  that  the  patron 
present  a  qualified  person,  within  six  months  after  it  may  come 
to  his  knowledge  of  the  decease  of  him  who  bruiked  the  bene- 
fice of  before,  to  the  superintendent  of  the  part  where  the  bene- 
fice lies,  or  others  having  commission  of  the  kirk  to  that  effect, 
otherwise  the  kirk  will  have  power  to  dispone  the  same  to  any 
qualified  person,  for  that  time  ;  providing  that,  in  case  the  patron 
present  a  person  qualified  to  his  understanding,  and  failing  of 
one,  another,  within  the  said  six  months,  and  the  said  superin- 
tendent, or  commissioner  of  the  kirk,  refuses  to  receive  and 
admit  the^  person  presented  by  the  patron  as  said  is, — it  shall 
be  lesome  to  the  patron  to  appeal  to  the  superintendent  and 
ministers  6f  that  province  where  the  benefice  lies,  and  desire  the 
person  presented  to  be  admitted,  which  if  they  refuse,  to  appeal 
to  the  General  Assembly  of  the  whole  realm,  by  whom  the 
cause  being  decided,  shall  take  end  as  they  decern  and  de- 
clare." 

Now,  it  is  inferred  from  this,  that  the  matter  becomes 
*a  question  of  exclusive  ecclesiastical  cognizance,  and    *688 
that  the  decision  of  the  General  Assembly,  the  highest 
church  court,  is  to  be  final  and  conclusive  upon  it  by  force  of 
the  words,  the  matter  is  to  '*  take  end  as  they  decern."     Take 
end  as  they  decern*    To  be  sure.    But  upon  what  are  they  to 
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decern,  and  what  is  to  take  end  ?  The  question  of  qualified  or 
not  qualified.  If  the  presbytery  and  Assembly  refuse  to  admit  a 
qualified  person,  not  den3ring  his  qualifications:  if  there  is  A 
competition  of  two  qualified  persons,  —  if  A.,  claiming  the  right 
of  advowson,  presents  one,  and  B.,  claiming  also  the  right  of 
advowson,  presents  another,  and  the  church  courts  take  the 
wrong  one,  nobody  contends  that  this  is  a  question  for  the  final 
adjudication  of  the  General  Assembly.  It  is  for  the  final  adju- 
dication of  the  civil  Courts  of  the  realm,  according  to  Hie  uni- 
form  and  uninterrupted  current  of  all  the  decisions.  For  I  may 
observe,  in  passing,  that  though  those  decisions  are  not  fruitM 
of  instruction  for  the  present  question,  though  no  one  of  them 
is  to  be  found  which  disposes  of  it  and  governs  it,  though  in  no 
one  case  to  w^ch  they  relate  has  the  present  question  ever  been 
raised,  yet  they  are  very  fruitful  with  reference  to  other  ques- 
tions, and  are  very  important,  as  showing  the  bounds  of  the 
civil  and  the  ecclesiastical  jurisdictions  of  Scotland.  They  are 
numerous,  and  they  are  dear,  touching  the  decision  of  questions  as 
to  who  has  the  right  of  advowson  where  there  is  a  competition 
of  presentees ;  and  in  that  case  it  is  not  the  church  court  tliat 
decides  the  right,  any  more  than  it  is  the  convocation  in  England 
that  decides  the  right.  It  is  the  civil  and  municipal  court,  not 
the  court  Christian ;  the  temporal  court  here,  the  court  of  the 
King  by  qtuire  impedit^  or  quare  non  admisit^  or  an  assize 

*  684    of  darrein  presentment ;  not  the  *  spiritual  court  of  the 

bishop.  This  statute  of  1567  undoubtedly  gives  an  ex- 
clusive jurisdiction  upon  the  question  of  qualification  to  the 
presbytery  coming  in  place  of  the  superintendent,  or  bishop,  or 
Assembly's  commissioner ;  and  it  may  go  by  appeal  from  the 
presbytery,  or  the  superintendent,  to  the  General  Assembly  of 
the  whole  kirk,  whose  jurisdiction  is  exclusive  upon  the  point. 
That  their  sentence  has  this  virtue  and  force  on  such  questions, 
no  doubt  whatever  exists.  For  I  have  explicitly  stated  that  no 
one  denies  the  cognizance  of  the  courts  ecclesiastical  upon  quali* 
fication. 

Having  disposed,  therefore,  of  the  first  of  the  two  points 
which  arise  upon  the  statute  of  Anne,  the  foundation  of  the 
whole  question  before  us;  and  having  shown  tibat  the  term 
^^  qualified,"  used  in  that  statute,  does  not  mean  general  accepts* 
bleness  to  the  congregation,  which  would  be  vesting  the  choice 
in  the  congregation,  and  not  in  the  patron,  contrary  to  the 
express  words  of  the  Act :  I  now  come  to  the  second  point 
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raised,  and  hj  which  it  is  attempted  to  show  that  the  statute 
leaves  the  mode  of  presentment  and  induction  precisely  where  it 
stood  before,  —  that  is  to  say,  in  the  interval  between  the  year 
1690  and  the  year  1711.  If  the  argument  does  not  confine  itself 
to  those  twenty-one  years,  it  is  nought, — it  proves  absolutely 
nothing.  For  it  goes  back  to  the  period  before  1690,  —  it  goes 
'  to  the  state  of  things  under  the  Act  1592,  which  says  that  the 
presbytery  are  bound  and  astricted  to  receive  whatever  qualified 
person  the  patron  shall  present.  Then  those,  of  the  learned 
Judges  who  so  construe  the  statute  of  Anne,  hold  its  meaning 
to  be  this :  that,  desiring  to  repeal  the  Act  of  1690  altogether, 
because  it  had  been  found  unjust  and  inconvenient,  and 
entirely  to  *  set  up  in  its  stead  the  old  established  patri-  *  685 
monial  rights  of  the  lay  patrons,  the  legislature  in  its  wis- 
dom left  things  precisely  as  they  were  while  the  Act  repealed 
was  in  existence.  For  that  is  the  argument.  I  confess  my 
astonishment  at  it ;  I  confess  my  utter  inability  to  comprehend 
what  it  can  mean,  and  how  to  those  acute  minds  it  ever  could 
have  occurred. 

What,  I  ask,  does  the  statute  of  Anne  effect,  according  to  this 
argument?  It  reasons  in  the  preamble  against  the  Act  1690,  and 
it  leaves  the  Act  in  force.  It  professes  to  repeal  the  Act  1690, 
and  the  whole  tenor  of  the  contents  of  that  statute  of  Anne  does 
repeal  that  Act ;  and,  not  satisfied  with  repealing  the  Act  1690, 
it  sets  up  patronage  by  express  declaratory  words ;  and  yet  by  a 
clause  at  ^e  end  it  abrogates  its  own  repeal,  and  sets  up  the  Act 
which  it  professes  to  abrogate,  —  that  is  the  argument.  It  sajrs 
there  shall  be  no  longer  any  rights  enjoyed  such  as  are  given  by 
the  Act  of  1690,  and  then  it  sets  up  those  r^hts  in  full  force.  It 
says  that  the  patron's  right  shall  be  restored,  and  then  it  destroys 
that  altogether.  Its  says,  *^  revive  patronage,"  and  then,  the 
better  to  revive  patronage,  it  utterly  extinguishes  it.  It  says, 
we  are  not  satisfied  with  abrogating  the  right  of  the  heritors  and  * 
kirk-session,  and  with  restoring  the  right  of  the  patron ;  but  we 
tell  you  in  affirmative  words  as  weU,  that  he  has  the  full  right ; 
that  he  has  not  lost  that  right  by  the  statute  we  have  repealed ; 
and  then,  to  the  astonishment  of  the  reader,  and  of  the  patron,  I 
should  apprehend,  who  finds  himself  so  dealt  with,  —  to  the  aston- 
ishment of  all, — it  proceeds  to  tell  the  patron,  **You  are  just 
where  you  were  before  we  began  our  work ;  for  •with  one  hand 
we  set  up  your  right,  and  with  another  we  pull  it  down ;  with 
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the  right  hand  we  make  the  show  of  giving  you  back 
♦686    •your  right,  and  with   the  left  we  take  it  away  for 

ever." 
Now,  that  is  the  argument  upon  which  this  extraordinary  con- 
struction of  the  Act  of  1711  is  based.  That  your  Lordships  may 
see  I  am  not  giving  an  incorrect  description  of  it,  I  remind  you  of 
these  words :  Whereas  the  presenting  of  ministers  did  of  right* 
belong  to  the  patrons ;  and  whereas  the  Act  of  1690  took  it  from 
them,  and  gave  it  to  the  heritors  and  elders ;  and  whereas  this 
Act  has  proved  inconvenient ;  and  whereas  it  is  necessary  that  it 
should  be  repealed,  it  is  hereby  repealed,  and  the  right  of  all  and 
every  patron  is  restored,  settled,  and  confirmed ;  provided,  never- 
theless, that  such  qualified  persons  as  shall  be  presented  shall  be 
admitted  in  such  manner  as  the  persons  or  ministers  presented 
before  the  making  of  this  Act  ought  to  have  been  admitted. 

No  doubt  this  proviso  has  some  meaning.  Every  word  in  eveiy 
statute  must  have  a  meaning  given  to  it,  and  who  can  doubt 
what  the  meaning  is  here  ?  All  the  ordinary  forms  and  modes  of 
proceeding  shall  be  followed  ;  which  are  understood  to  be,  a  pre- 
sentment by  the  patron  to  the  presbytery  moderating  in  the  call 
of  the  presentee,  —  the  presbytery  receiving  objections,  and  con- 
sidering them  as  to  qualification,  and  admitting,  modo  solito^  the 
person  so  by  them  found  qualified,  who  has  by  the  patron  been 
so  presented.  That  is  what  the  proviso  plainly  means.  Whether 
it  was  necessary  or  not,  is  another  question ;  for  though  a  statute 
never  is  supposed  to  use  words  without  a  meaning,  it  is  always 
allowed  the  privilege  of  using  words  not  absolutely  necessary. 
But  to  say  that  it  means  that  the  candidate  shall  be  inducted 
exactly  as  if  this  Act  of  1690  never  had  been  repealed,  is  to 

attribute  to  the  legislature  not  only  great  infirmity  of  pur- 
*687    pose,  *but  the  grossest  blundering  that  can  possibly  be 

imagined ;  for  it  would  leave  the  law  precisely  where  it 
stood  before  the  repeal  of  the  Act,  tbe  abrogation  of  which  is  the 
sole  object  of  the  legislature,  —  it  would  leave  in  the  last  section 
by  way  of  proviso  that  which  it  repealed  in  the  first  section  by 
way  of  positive  enactment.  Moreover,  to  prove  that  this  is  the 
construction  set  up  for  the  appellants  is  easy :  let  me  observe* 
that  unless  it  has  the  very  effect  which  I  ascribe  to  it,  nothing 
whatever  is  gained  by  it  for  the  argument  it  is  used  to  aid. 
Unless  the  force  and  effect  of  those  words  at  the  end,  ^^  in  such 
manner,"  &c.,  is  to  revive  the  former  practice  under  the  Act  of 
1690,  and  undo  all  the  former  words  have  done,  they  have  no 
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force  and  efiPect  at  all ;  they  do  not  help  the  argument  at  all. 
Those  words  either  revive  and  continue  the  Act  of  1690,  or  they 
work  nothing.  Therefore  I  say,  in  the  next  place,  which  is 
decisive  of  the  present  question,  suppose  you  make  the  appel- 
lants a  present  of  their  construction,  —  suppose  you  say  that  this 
is  the  force  and  effect  of  the  final  words,  —  suppose  you  say  that 
.the  proviso  does  revive  the  Act  of  1690,  which  the  enactment  had 
just  repealed,  —  suppose  you  say  that  it  brings  back  things  to  the 
state  in  which  they  were  during  the  twenty-one  years  which 
elapsed  from  the  year  1690,  just  see  how  little  way  you  get  in 
your  present  contention.  This  is  the  reason  why  I  have  been 
entreating  your  Lordships  to  attend  minutely  to  what  that  Act 
of  1690  really  did  ;  for,  as  it  was  a  repealed  Act,  it  was  not  worth 
commenting  upon,  or  worth  recollecting  at  ^  for  its  own  sake  ; 
but  it  was  because  the  consideration  of  its  substance  clenches  the 
argument  against  the  construction  put  upon  the  statute  of  171 1, 
that  I  began  my  argument  by  fixing  that  in  your  Lord- 
ships' *  minds.  The  argument  is,  that  the  last  words  of  *688 
the  Act  of  1711  revived  the  state  of  things  in  respect  of 
presentment  and  induction,  and  placed  the  presentment  and 
induction  upon  precisely  the  footing  upon  which  they  were  im- 
mediately before  the  passing  of  the  Act. 

Now,  what  is  meant  by  ^^  before  the  passing  of  the  Act  ?  "  It 
cannot,  according  to  this  argument,  be  before  the  year  1690, 
because  everybody  admits  that  then  the  old  rights  of  patronage 
were  in  force,  and  that  the  former  statute  expressly  orders  the 
presbytery  to  admit  every  qualified  person  presented  by  the 
patron.  Then  the  argument  I  am  grappling  with  must  needs 
refer  to  the  state  of  things  during  the  twenty-one  years  that 
elapsed  between  1690  and  1711;  it  must  mean  this  or  nothing; 
it  must  mean  to  set  up  the  presentment  of  the  patron  to  the 
presbytery,  the  sustentation  by  the  presbytery  of  that  present- 
ment, the  dissent  of  the  congregation  without  reasons  against  the 
presentee  signified  to  the  presbytery,  and  the  presbytery  holding 
themselves  boimd  by  that  dissent,  and  therefore,  and  for  no  other 
reason,  rejecting  the  patron's  presentee.  That  is  the  argument. 
But  is  that  the  state  of  things  during  the  last  twenty-one  years 
by  the  Act  of  1690  ?  It  is  as  utterly  different  as  any  one  thing 
can  be  different  from  any  other;  for  the  Act  of  1690  does  not 
prescribe  any  presentment  by  the  patron  to  the  presbytery.  It 
prescribes  a  presentment  by  the  heritors  and  kirk-sessions  to  the 
congregation.    The  Act  of  1690  does  not  prescribe  a  dissent  or 
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assent  by  the  congregation  without  reasons.  It  prescribes  a  state- 
ment  by  the  congregation  of  reasons  for  <Jt  against  the  presentee. 
The  Act  of  1690  does  not  prescribe  an  absolute  binding  of  the 
presbytery  by  the  assent  or  dissent  of  the  people.  It  prescribes 
a  cognoscing  by  the  presbytery,  and  an  adjudication  by 
♦689  *the  presbytery  upon  cognoscing;  that  is  to  say,  upon 
examining  those  reasons*'  Consequently,  two  things  more 
completely  different  than  the  state  of  matters  as  it  existed  between 
1690  and  1711,  and  that  which  is  now  contended  for  by  the  pres- 
bytery against  Mr.  Young  as  to  the  relative  position  of  the  parties 
under  the  proviso,  cannot  possibly  be  imagined. 

My  Lords,  I  hold  this  to  be  quite  conclusive.  I  hold  this  to 
be  demonstrative  that  there  is  no  foundation  whatever  for  this 
construction  sought  to  be  put  upon  the  Act  of  1711.  It  is  equallj 
clear  that  this  argument  might  be  admitted  without  benefit  to  tbe 
appellants,  or  damage  to  the  respondents,  to  its  fuU  force.  I  think 
it  ia  very  absurd,  —  I  think  it  is  grossly  indecorous  towards  the 
legislature,  —  I. think  it  is  mocking  the  legislature,  to  suppose 
that  they  did  so  great  an  absurdity,  as  to  say  that  they  meant  to 
repeal  an  Act,  and  yet  to  keep  that  Act  in  force.  But  still  I  will 
admit,  for  argument's  sake,  that  the  construction  is  both  decorous 
and  well  grounded,  —  that  the  Act  of  1711  left  the  matter  of  pre- 
sentment and  induction  precisely  upon  the  footing  upon  which 
it  stood  immediately  before  1711.  The  appellants  cannot  require 
a  larger  concession  than  this.  Then  what  follows?  —  Not  the 
advancement  of  their  argument  by  one  hair's-breadth ;  for  what 
men  did  before  1711  and  after  1690  is  not  what  the  appellants 
have  done, — is  not  what  they  pretend  to  do,  —  is  not  what  thej 
contend  for  the  right  of  doing.  Therefore  it  appears  to  me  per- 
fectly evident  that  this  construction  of  the  Act  of  Anne  is  wholly 
groundless ;  that  the  Act  of  Queen  Anne  repealed  the  Act  of  1690, 
restored  the  right  of  patronage,  and  left  that  right  of  patronage 
precisely  as  it  stood  before  the  Act  of  1690.  But  it  is  said 
♦  690  *  to  be  a  very  strained  and  fanciful  construction  to  import 
into  the  Act  of  Queen  Anne  those  words,  **  as  matters  stood 
before  1690."  My  Lords,  I  am  not  importing  those  words,  or  any 
others ;  but  the  meaning  of  the  statute  of  Atitie,  so  plain  that  he 
who  runs  may  read,  is  to  abrogate  the  Act  of  1690,  and,  there- 
fore, to  leave  things  as  they  stood  before  1690.  The  Act  of  Anne 
says,  ^*  Let  the  statute  of  1690  be  entirely  out  of  the  field ;  let  it 
be  abolished  altogether."  Then  it  equally  says,  for  this  is  implied, 
*^  Let  matters  be  as  they  were  before  that  repealed  Act  passed." 
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When  you  repeal  an  Act  in  one  year,  which  was  passed  twenty 
years  before,  of  necessity  and  by  the  abrogation,  you  restore 
things  to  the  state  in  which  they  were  twenty-one  years  before. 
If  there  comes,  at  the  end  of  an  Act  of  Parliament,  a  clause  about 
which  some  doubt  is  sought  to  be  raised,  are  not  you  to  adopt  one 
or  other  construction  of  that  clause,  according  as  it  makes  out,  or 
does  not  make  out,  —  according  as  it  helps,  or  frustrates,  the 
plain  and  obvious  meaning  of  the  whole  statute  itself?  That  is 
an  ordinary  and  simple  principle  of  construction,  not  only  of  all 
Acts  of  Parliament,  but  of  all  instruments,  all  wills,  all  deeds,  and 
all  writings  whatever.  Far  from  being  fanciful,  it  is  the  plain 
rule  of  common  sense.  Far  from  being  strained,  it  is  the  only 
natural  course.  These,  therefore,  are  the  grounds  upon  which  I 
have  come  to  the  conclusion  that  the  judgment  must  be  affirmed. 
I  wish  I  could  have  stated  them  more  shortly.  If  I  had  had  time 
to  digest  my  judgment,  and  as  I  usually  do,  to  reduce  it  into 
writing,  1  should  have  spared  your  time  rbut  it  was  a  choice  of 
evils,  because  I  must  either  give  my  judgment  at  greater  length, 
and  less  compression,  than  I  could  have  wished,  or  I  must 
delay  giving  *  it,  and  that  was  on  all  accounts  to  be  avoided  *  691 
if  possible. 

Now,  my  Lords,  although  these  views  satisfy  my  own  mind, 
yet,  in  consideration  of  the  importance  of  the  question,  and  by 
way  of  confirming  the  view  I  have  taken  of  the  construction  of 
the  statute,  I  think  it  may  be  advantageous  that  we  should  just 
look  at  the  subject  in  different  lights,  that  we  should  see  it  from 
various  points  of  view,  for  the  purpose  of  observing  whether  this 
consideration  of  it,  in  those  various  lights,  and  seen  from  different 
quarters,  may  not  aid  the  decision  to  which,  by  other  means,  we 
have  arrived.  First,  it  is  admitted,  on  all  hands,  that  neither  the 
General  Assembly,  nor  any  consistorial  court,  has  any  vocation  to 
adjudicate  on  merely  civil  rights.  That  is  granted  on  all  hands. 
It  is  allowed  by  every  reasoner  on  these  subjects,  that,  if  a  ques- 
tion arises  whether  A.  has  the  patronage  of  a  certain  parish,  or 
C,  this  is  for  the  courts  civil,  and  not  for  the  courts  spiritual. 
It  is  admitted  fully,  and  without  any  hesitation  whatever,  that 
the  ecclesiastical  courts  are  confined  to  spiritual  matters,  and  that 
the  temporal  courts  have  exclusive  jxirisdiction  over  civil  matters : 
consequently  it  is  certain,  that  if  this  was  a  proceeding,  or  if  the 
grounds  whereupon  it  is  sought  to  be  rested  were  arguments 
that  affected  the  rights  of  the  patron,  the  claim  of  the  presbytery 
could  not  be  sustained ;  nor  could  the  General  Assembly,  which 
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passed  the  act  of  1884,  deal  with  those  civil  rights.  Now,  let  as 
see  whether  the  Assembly  has  dealt  with  those  rights ;  let  us  see 
whether  that  is  not  the  e£fect  of  the  act  of  1884,  passed  by  the 
General  Assembly,  acted  upon  by  the  presbytery,  maintained  in 
argument  as  the  title  of  the  appellants, — for  though  I 
*^692  have  not  mentioned  that  act  of  Assembly,  *y§t  I  have 
argued  all  along  with  reference  to  it  in  considering  the 
argument  of  the  presbytery ;  and  if  I  have  defeated  that  aigu- 
ment,  I  have  defeated  the  right  of  the  General  Assembly,  subject 
to  an  observation  as  to  the  question  of  jurisdiction,  hereafter  to  be 
made.  Now,  it  being  admitted  that  the  Assembly  has  no  juris- 
diction to  judge  of  civil  rights,  I  apprehend  that  we  shall  have 
the  same  admission,  that  if  the  church  court  has  no  power,  as  a 
judicature,  to  interfere  with  the  civil  rights  of  patrons,  in  any  one 
case,  still  less  can  it  have  any  power  as  a  legislature,  by  one  sweep- 
ing provision,  to  abrogate  all  those  rights,  in  all  cases.  But  let  us 
see  whether  the  Assembly  does  not  interfere  directly,  and  almost 
avowedly,  with  the  rights  of  patrons  by  the  act  of  1834. 

What  say  they  to  this?  The  patron  has  a  right  to  present; 
we  sustain  that  right ;  but  the  people  have  a  right  to  dissent,  and 
to  reject  the  presentee.  Now,  what  is  the  people's  dissent?  It 
is  saying,  without  a  reason  assigned,  that  they  do  not  like  this 
man;  it  is  saying  that  they  prefer  another;  it  is  saying  that 
they  prefer  any  other ;  it  is  saying  they  will  not  have  him. 
What  does  that  mean  ?  Under  what  general  expression  would 
you  convey  the  different  meanings  which  all  these  particular  and 
detailed  forms  of  expression  comprehend  ?  I  should  think  choice^ 
—  election.  Refusal  to  choose,  —  refusal  to  elect,  is  at  least  one- 
half  of  choice,  and  one-half  of  election,  because  election  consists 
in  selection  and  in  choice  affirmatively ;  it  consists,  negatively,  in 
rejection  of  all  others,  in  refusing  to  choose  all  others  but  its 
object.  If  I  select  A.,  I  reject  B.,  C,  D.,  &c.  If  I  reject  A.,  I 
exercise  a  negative  power  of  choice ;  I  exercise  the  right  of  choos- 
ing some  other  person  than  A.,  or  of  sajring  to  the  patron 
*  698  Z.  he  shall  not  choose  A.,  that  is  quite  *  certain.  I  may 
cover  it  over  by  whatever  circumlocution  I  please  ;  I  may 
say  that  he  is  not  acceptable  to  me ;  a  person  being  acceptable  to 
me  is  the  reason  why  I  choose  him ;  a  person  not  being  accept- 
able to  me  is  the  reason  why  I  reject  him ;  but  because  I  say  he 
is  not  acceptable,  I  do  not  deny  that  I  exercise  choice ;  I  exercise 
the  negative  choice  of  saying  either  I  prefer  another  to  him,  and 
that  is  one  reason,  or,  I  prefer  every  other  to  him,  and  that  is 
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another  reason.  Does  not  this  interfere  with  a  man's  right  of 
choice  ?  It  is  taking  half  of  it  away  from  him.  It  is  saying,  you, 
the  patron,  have  the  right  of  choice,  but  upon  one  condition ; 
namely,  that  you  choose  the  person  that  I,  the  congregation,  wish. 
It  is  saying,  I  admit  I  have  no  right  whatever  of  choice ;  the 
whole  clioice  is  vested  in  you,  the  patron,  but  upon  this  one  con- 
dition, that  you  choose  the  person  that  I  would  have  chosen  if  I 
had  been  to  begin.  That  is  the  meaning  of  it.  Tou  shall  choose 
whoever  you  please  ;  that  is  the  meaning  of  choice :  whoever  you 
please  to  choose,  is  the  man ;  that  is  the  meaning  of  choosing. 
Well,  say  the  congregation,  the  presbytery,  and  the  General 
Assembly,  whoever  you  choose  shall  be  the  man,  upon  this  only 
trifling  condition,  that  you  must  choose  no  other  person  except 
the  man  we  choose.  Who  is  the  chooser  there?  I  think  the 
second  person  is  the  chooser,  rather  than  the  first.  If  I  were  to 
choose,  if  I  may  so  speak,  between  the  position  of  the  patron  and 
the  position  of  the  congregation,  I  should  much  rather  be  the 
congregation  than  the  patron,  as  regards  the  choice  of  A.  or  the 
choice  of  B. ;  because  the  patron  may  choose  A.,  B.,  C,  and  go  on 
to  the  end  of  time,  and  the  congregation  will  always  reject  him  till 
he  happen  to  hit  upon  X.,  the  particular  person  they  choose. 

Now  this  illustrates  the  nonsense  of  saying,  that  *  the  *  694 
kirk  courts  do  not  interfere  with  the  rights  of  the  patron. 
My  Lords,  I  cannot  help  casting  my  eye  back  to  the  former  times 
of  the  Scottish  church,  and  endeavouring  to  figure  to  myself  the 
contempt,  the  scorn,  the  indignation,  with  which  such  a  man  as 
my  most  venerable  relation,  who  once  led  that  General  Assembly, 
one  of  the  greatest  men  that  Scotiand  ever  produced,  one  of  the 
greatest  historians,  and  one  of  the  greatest  statesmen,  one  of  the 
most  accomplished  orators  which  any  age  of  this  or  any  other 
country  has  ever  seen,  —  what  would  Dr.  Robertson  have  said 
to  such  pretensions,  so  couched,  and  so  covered  ?  When  he  led 
for  so  many  years  the  General  Assembly,  when  he  took  that 
well-known  part  on  the  question  of  patronage  which  was  sup- 
posed to  have  settied  it  for  ever,  that  very  part  which  the  pres* 
byterj  and  the  General  Assembly  of  our  day  have  not  taken,  and 
in  the  face  of  which  they  have  done  all  these  things,  it  is  not 
difficult  to  conceive  what  reception  his  manly,  practice  under- 
standing would  have  given  to  the  doctrine  of  1884 :  ^^  We  do  not 
interfere  with  the  rights  of  patrons,  —  they  may  choose  whom 
they  please,  —  but  we  tell  both  —  both  patron  and  people  —  that 
if  anybody  is  chosen  by  the  former  whom  the  latter  dislikes,  the 
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choice  shall  go  for  nothing."  His  manly  and  practical  under- 
standing, aye,  and  the  honest  nature  of  his  venerable  coUeag^ie, 
Dr.  Erskine,  who  differed  from  him,  toto  coelo^  upon  the  question 
of  church  patronage  (though  their  difference  never  threw  any 
shade  across  the  intercourse  of  the  two  friends  in  private  life), 
how  would  his  honest  mind  have  received  the  subterfuge  upon 
which  the  distinction  of  the  present  day  is  sought  to  be  raised,  — 
the  paltry  subterfuge  that  the  rights  of  the  patron  are  preserved, 
but  the  veto  of  the  parish  let  in  ?    Aye,  or  another  light 

*  695   of  the  *  church,  a  man  of  as  honest  a  nature,  as  sound 

and  sagacious  an  understanding  as  ever  flourished  in  any 
sphere,  a  great  leader  of  the  Grener^  Assembly,  though  not  of 
Dr.  Robertson's  party  (I  mean  my  venerable  friend,  the  late  Sir 
Harry  Moncreiff),  what  would  he  have  now  said?  I  doubt 
whether  any  man  could  have  dared  to  use  such  arguments  as 
have  been  invented  at  the  present  time,  if  he  had  been  living :  I 
doubt  whether  those  subtleties  would  ever  have  been  ventilated 
in  his  presence ;  but  I  know,  if  they  had,  how  swiftly  they  would 
have  been  blown  away  out  of  the  General  Assembly,  and  out  of 
whatever  kirk  court,  be  it  presbytery  or  synod,  or  consistory,  or 
council,  had  ever  suffered  them  to  flutter  about  within  the  dark 
walls  of  the  aisles  of  their  sanctuaries  for  the  fraction  of  a  second 
of  time :  for  if  there  ever  was  a  man  who  despised  such  subtle- 
ties and  sophistries,  it  was  that  man, — if  ever  there  was  a  man 
who  knew  and  practised  the  true  rule  of  honest  morals,  as  well 
as  sound  judgment  and  good  policy,  it  was  that  man,  —  I  mean 
the  rule  of  never  trying  to  do  indirectly  what  you  dare  not  do 
openly,  and  manfully,  and  avowedly ;  and  never  to  seek  to  escape 
from,  or  to  shelter  yourself  from  the  natural  and  just  conse- 
quences of  your  own  proceedings  by  mysterious  generalities,  and 
vague  phrases,  and  shadowy  distinctions,  which,  as  they  never 
for  a  moment  do  deceive  yourself  who  practise  them,  never  can, 
in  such  cases,  deceive  any  one  else. 

Then,  my  Lords,  it  is  said  (to  make  it  still  more  absurd),  that  the 

congregation  have  a  right  to  say,  we  do  not  choose  this  man,  —  we 

prefer  another  to  him, — we  prefer  any  other  to  him, — we  like  him 

less  than  any  other  man  that  can  be  mentioned,  and,  therefore,  we 

will  not  have  him ;  and  this  decision  of  the  congregation  is  to 

*  696  bind  the  presbytery.    But,  observe,  *  all  the  while  the  con- 

gregation themselves  are  not  bound  by  it ;  for  a  few  moments 
after  they  have  said  that  they  prefer  any  other  man  to  A.,  you 
present  B.  to  them,  who  is  another  man  |^han  A. ;  —  and  they  may 
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refuse  him  as  they  did  A.  You  may  present  twenty  people  after  A., 
but  they  are  not  bound  to  take  any  of  them.  That  is  exactly  the 
state  of  the  argument.  The  patron  says,  I  choose  A. ;  he  has  a 
right  to  say  so,  —  the  presbytery  sustains  his  right,  —  the  General 
Assembly  sustains  his  right,  —  he  is  not  called  upon  to  say  why 
he  prefers  A. ;  if  he  chooses  A.,  and  A.  is  a  qualified  person,  the 
choice  is  in  him  to  select  a  qualifiecT  person.  Oh,  but,  say  they, 
the  people  shall  be  called  in ;  and  the  people  say,  we  do  not 
choose  A.,  and  without  giving  any  reason.  Now,  I  say,  no  two 
things  are  so  impossible  to  exist  together  in  the  same  world,  as 
the  absolute  right  to  choose,  on  the  part  of  one  person,  without 
a  reason,  and  the  absolute  right  to  refuse,  on  the  part  of  auother 
person,  without  a  reason ;  unless  you  mean  to  say  that  they  have 
a  joint  choice ;  and  that  has  been  said  for  the  first  time  in  the 
history  of  the  Scottish  church,  and  in  the  history  of  the  Scottish 
courts,  and  the  history  of  Scottish  jurisprudence,  ecclesiastical 
and  civil,  by  the  act  of  the  Assembly  of  1884,  and  by  the  pres- 
bytery acting  upon  that  act  of  the  Assembly  in  this  instance. 

But  then,  it  is  said,  that  they  would  not  exercise  this  veto,  as  it 
is  called  (or  right  of  dissent,  as  it  is  translated,  by  way  of  making 
it  more  fatal  to  the  argument  which  rests  upon  it),  capriciously ; 
they  would  do  it  conscientiously,  and  they  would  not  refuse  a 
man  without  reasons.  My  Lords,  I  do  not  much  imderstand,  and 
do  not  at  all  approve  of  a  confidence  sought  to  be  reposed 
in  persons  whom  you  *  vest' with  the  power  of  acting  with-  *  697 
out  a  reason,. and  do  not  call  to  give  any  reason  at  all,  and 
yet  are  to  confide  in  their  always  acting  correctiy,  always  exer- 
cising it  conscientiously.  But  the  patron  is  also  to  exercise  his 
choice  conscientiously.  The  law  does  not  assume,  it  does  not 
protect  him  in  the  capricious  or  wanton  exercise  of  what  is  a  kind 
of  public  trust.  It  is  a  right  of  private  property,  but  it  is  to  a 
certain  degree  a  trust  for  the  benefit  of  the  church.  And  I  am 
sure  that  if  a  patron,  either  in  Scotland  or  England,  were  to  pre- 
sent a  party  to  the  bishop  here,  or  to  the  presbytery  there,  what- 
ever his  motive  might  be,  if  it  were  a  bad  one  he  would  be  slow 
to  avow  it.  He  would  not  say,  I  presented  this  man  because  he 
is  a  pot  companion,  or  because  he  is  the  nephew  or  the  brother  of 
a  mistress,  or  a  complying  husband.  Those  are  all  bad  motives ; 
he  would  not  avow  them  if  he  acted  on  them ;  they  might  in- 
fluence him,  but  he  would  not  say  so.  Nor  will  the  people  avow 
that  they  refuse  a  man  because  he  is  too  strict  in  his  doctrine, 
which  makes  him  the  better  pastor ;  because  he  is  a  man  of  a  high 
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moral  sense  of  duty,  and  will  not  overlook  scandalous  crimes  in 
his  parishioners;  because  he  is  one  who  will  preach  the  word 
faithfully,  and  be  instant  for  righteousness  in  season,  out  of  sea- 
son, as  his  duty  to  his  Master  prescribes,  and  as  his  Master  and 
His  apostles  have  enjoined.  No  congregation  will  say, — Because 
that  is  a  man  likely  to  preach  against  notorious  enormities  prac- 
tised by  us,  the  parishioners,  and  refuse  us  access  to  the  sacraments 
of  the  church  if  we  are  of  impure  life  ;  because  he  will  catechize 
us,  and  insist  upon  our  attention  to  our  spiritual  concerns  in 
the  performance  of  his  minktry,  —  we  do  not  like  him.  No 
congregation  will  openly  avow  such  motives ;  but  they  may  be 
motives  which  influence  them  all  the  while,  and  this  act 

*  698   of  *  the  General  Assembly  allows  the  fullest  scope  to  such 

motives,  because  it  does  not  require  any  reason  whatever 
to  be  given  ;  and  the  reason,  if  it  were  given,  is  not  required  to 
be  cognosced  and  judged  upon  by  the  presbytery.  Consequently 
they  place  things  upon  a  very  different  footing  from  the  Act  of 
1690.  The  Act  of  1690  had  some  sense,  it  had  some  consistency, 
it  made  some  provision  for  the  right  government  and  right  filling 
of  the  church  ;  for  it  said,  if  any  man  has  any  reason  to  propound 
against  the  presentee,  let  him  state  that  reason  to  the  presby- 
tery, and  let  the  presbytery  judge  of  the  sufficiency  thereof,  or  of 
the  truth  of  the  facts  upon  which*  it  is  groimded.  But  not  so 
the  act  of  1834  :  It  says,  whoever  is  presented  shall  undergo  the 
ordeal,  not  of  examination  by  the  presbytery,  but  of  gossip  among 
the  people ;  and  if  the  people  choose  to  say  they  will  not  have 
him,  though  the  reasons  at  the  bottom  of  their  refusal  may  be  the 
very  things,  in  all  the  world,  that  make  him  the  fittest  minister 
for  the  parish,  he  shall  be  rejected  simply  and  finally ;  and  re- 
jected only  because  the  people  say,  we  will  not  have  him.  That 
is  the  act  of  1834,  and  therein  lies  its  material  difference  even 
from  the  repealed  act  of  1690,  which  our  ancestors  120  years  ago 
thought  so  unfit,  so  inconvenient,  and  so  mischievous,  that  they 
utterly  and  absolutely  repealed  it. 

DoItis  versatur  in  generalihus^  is  a  maxim  of  the  civil  law 
adopted  by  all  our  Courts,  frequently  referred  to  by  the  Judges, 
nowhere  more  frequently  than  in  the  Scotch  Courts,  and  one 
which  I  have  oftentimes  heard  cited,  both  in  the  General  Assem- 
bly and  in  the  civil  Courts.  When  a  quare  impedit  was  once 
brought  in  England,  —  where  the  right  of  the  patron  is  precisely 
the  same  as  in  Scotland  (for  he  must  present  a  qualified 

*  699   person,  and  *  the  bishop  is  to  judge  of  his  qualification  for 
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the  sacred  office,  that  is  to  say,  his  literature,  his  life,  and 
conversation,  and  his  orthodoxy,  which  comes  within  literature, 
and  may,  according  to  the  Calvinistic  creed,  come  both  within  lit- 
erature and  life,  in  Scotland), — I  am  alluding  to  Specot's  Cctse^  (a) 
a  leading  authority  here  as  to  the  limit  of  the  bishop's  power, 
— when  Specot  was  presented  by  the  patron,  and  refused  by  the 
ordinary,  itwasjield  not  to  be  sufficient  for  the  bishop  to  return, 
generally,  that  he  was  "  non  idoneus ;  "  but  if  he  had  answered 
"  minus  sufficiens  in  literatura^^^  that,  it  was  held,  would  be  suf- 
ficient ;  and  as  the  Court  has  no  organs  to  say  whether  he  is  or 
not,  the  bishop  shall  decide  it,  because  literature  is  matter  of 
clerical  qualification  and  clerical  cognizance.  It  is  remarkable 
that  the  Judges  assign  for  a  reason  why  the  general  return  ^^  non 
idoneus  "  will  not  do,  Quod  dolosus  veraatur  in  universalibus.  If 
they  wiU  not  allow  the  bishop  or  the  presbytery  merely  to  say, 
"  non  idoneusy^'  without  specif3dng  in  what,  much  less  will  they 
allow  it  to  be  said,  *'  We  will  not  have  you ; "  they  must  say 
why ;  and  then  the  Judges  add,  "  For  if  it  were  otherwise  the 
patron's  rights  might  be  prejudiced;"  so  that,  holding  the  pa- 
tron's rights  might  be  prejudiced  by  a  general  answer,  they 
require  a  specification. 

This  I  throw  out  in  answer  to  what  may  seem  an  objection, 
though  it  was  not  much  relied  upon  at  the  bar,  to  the  course  of 
my  present  argument.  It  may  be  said,  if  the  presbytery  had  only 
said,  *'  We  refuse  him,"  without  saying  why,  nobody  would  have 
touched  their  decision.  In  the  first  place,  my  Lords,  I  do 
not  deny  that,  if  such  had  been  the  return  of  the  *  pres-  *  700 
bytery,  just  as  the  bishop's  return  was  to  the  quare  im- 
pedit  in  SpecoVs  Case^  it  would  have  made  our  proceedings  a 
good  deal  more  difficult.  The  case  for  the  respondent  would 
then  have  rested  upon  different  grounds ;  it  would  not  have  been 
the  same  case,  and  would  not  have  been  tangible  by  the  same 
arguments  by  which  this  case  is  touched.  But  I  say,  in  the  next 
place,  that  a  general  refusal,  without  assigning  any  reason,  would 
not  be  legal  and  valid,  on  the  part  of  the  presbytery,  any  more 
than  the  bishop's  refusal  was  valid,  who,  in  Specot' s  Oase^  merely 
said,  ^^  non  idoneusJ^  He  must  point  out  some  ^'^non  idoneitas  "  to 
the  Court,  of  the  relevancy  of  which  we,  and  not  he,  are  entitled 
to  judge ;  some  qualification,  or  want  of  qualification,  of  which 
he  has  exclusive  cognizance.  But  I  am  not  called  upon  to  dis- 
pose of  that  point,  because  it  is  not  before  us.     The  presbytery 

(a)  5  Rep.  58. 
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have .  not  sheltered  themselves  under  a  general  refusal.  They 
have  come  so  far  to  particulars  that  they  have  said,  we  refuse 
him,  though  a  regularly  presented  person,  though  a  perfectly 
qualified  person,  and  we  reject  him  because  the  majority  of  heads 
of  families  in  the  parish  dissent  without  giving  any  reason,  and 
we  are  bound  by  their  dissent :  that  is  their  return,  and  that  is  a 
totally  different  case  from  the  one  now  put.  I  understand  the 
act  of  the  General  Assembly  to  specify  a  majority  of  male  heads 
of  families.     Is  it  not  so,  Mr.  Attorney  ? 

Mr,  Attorney*  O-enerat.  — Yes,  my  lord,  those  are  the  terms. 

Lord  Bbouoham. — I  think  the  Lord  President  refers  to  that  in 
his  plain,  distinct,  and  highly  judicial  view  of  the  case,  —  "  The 
male  heads  of  families."  What  is  the  meaning  of  that  ?  Who  aie 
the  male  heads  of  families  ?  The  men  are  to  decide,  it  seems. 
Shall  nothing  be  said  of  women  in  the  matter  of  salvation, 
*  701  and  in  the  *  administration  of  the  church  to  which  they 
belong  ?  We  are  living  luider  the  Christian  and  not  under 
the  Mahomedan  law.  But  it  is  "  the  male  heads  of  families." 
Now  suppose  there  are  three  or  four  single  women,  pious  women, 
'  in  communion  with  the  church,  and  three  or  four  widows :  these 
may  constitute  a  majority  of  the  whole  communicants.  Are  they 
to  have  no  interference,  never  to  be  consulted  at  all  ?  Oh,  no, 
the  General  Assembly  says,  they  inust  take  whoever  the  males  of 
the  parish  choose  to  impose  upon  them  for  their  edifitotion:  But 
"  heads  of  families  ;  "  why  not  lodgers  ?  Why  not  a  respectable 
and  well-informed  journeyman  ?  Why  not  a  respectable  scholar, 
more  learned  than  all  the  parish  together  ?  Is  he  to  have  no  voice 
qtiocui  sacra^  though  perhaps  a  communicant  more  regular  at  the 
altar  than  any  one  ?  Ko,  ^^  the  male  heads  of  families,"  says  the 
General  Assembly,  ^^  the  male  heads  of  families."  Now  all  this 
exclusion  of  females,  and  of  lodgers,  may  be  right,  or  it  may  be 
wrong ;  but  it  is  not  self-evident  which :  it  is  not  of  necessity 
right ;  and  it  does  not  follow  from  the  nature  of  church  disci- 
pline, —  it  does  not  follow  as  a  necessary  consequence  from  the 
nature  of  the  case  at  all.  It  is  an  arbitrary,  it  is  a  gratuitous,  it 
may  be  a  capricious  selection  of  a  judicature  by  the  General 
Assembly,  —  and  that  leads  me  to  my  next  observation. 

If  the  General  Assembly  has  a  power  to  impose  the  will  of  this 
kind  of  majority  upon  the  whole  parish,  has  it  not  equally  the 
power  to  make  a  totally  different  arrangement  altogether  ?  Can 
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any  one  earthly  reason  be  propounded  which  justifies  the  present 
criterion  adopted  by  the  Assembly,  the  majority  of  heads  of 
families  in  communion  with  the  church,  which  would  not  just  as 
well,  and  for  exactly  the  same  reasons,  and  precisely  on  the  same 
grounds,  have  justified  a  totally  different  scheme  of  induc- 
tion *  altogether?  Suppose  it  had  been  enacted  thus:  *702 
Provided  that  he  shall  be  acceptable  to  the  majority  of  the 
synod ;  that  it  is  a  very  important  body :  or  provided  he  shall  be 
acceptable  to  and  chosen  by,  or  not  rejected  by  a  commissioner 
whom  the  Assembly  shall  appoint  for  that  purpose  to  Superintend, 
as  they  have  done  in 'former  times.  Becadse  I  read  to  your  Lord- 
ships out  of  the  Book  of  Discipline,  and  I  read  to  you  out  of  an 
act,  that  at  one  time  the  superintendence  and  control  was  given 
to  commissioners  appointed  by  the  kirk  to  regulate  the  present- 
ment and  induction  of  ministers.  They  might  have  done  that. 
Or  I  win  tell  you  what  they  might  have  done,  and  for  aught  I 
know  it  is  the  next  thing  they  will  do,  if  you  allow  them  to  do 
what  is  now  attempted.  They  might  have  said,  provided  he  be 
agreeable  to  the  presbytery  of  the  bounds ;  who  could  object  to 
that?  Is  it  impossible  they  should  do  that?  My  Lords,  it  is  so 
far  from  being  impossible,  that  they  have  done  it  already.  There 
was  an  act  in  1576  made  by  the  General  Assembly,  by  which  it 
was  provided  that  none  seek  preferment  without  the  advice  of 
the  presbytery.  That  was  for  a  season  the  law  of  the  kirk.  The 
*  Assembly  may  now  revive  ip^  and  the  legislature  may  make  that 
law  now  which  out  of  the  kirk  courts  was  the  law  before ;  but 
has  the  General  Assembly  any  right  to  do  so  ?  Has  the  church 
judicature,  the  General  Assembly,  —  which  by  the  common  law 
of  the  land,  and  by  statutory  enactment,  is  limited  to  ecclesias- 
tical concerns,  —  a  right  to  do  that  ?  For  the  statutory  enact- 
ment of  the  year  1592  is  revived  in  all  particulars  by  the  Act  of 
1690,  cap.  5,  except  as  to  patronage,  and  that  is  disposed  of  by 
the  subsequent  Act  of  1690,  cap.  23,  which  is  repealed  by  the 
10th  of  Queen  Anne ;  but  the  other  is  not  repealed.  The 
Act  of  1592  is  to  all  intents  and  purposes  revived ;  *  and  *  703 
among  other  intents  and  purposes,  to  that  of  defining, 
chalking  out,  and  limiting  the  bounds,  and  the  functions,  of  the 
ecclesiastical  jurisdiction.  By  all  these  rules,  by  the  common 
law,  by  the  parliamentary  constitution  of  the  country,  by  statutory 
enactment,  by  the  Act  of  1592,  by  the  Act  of  1711,  it  is  the 
province  of  the  General  Assembly  and  the  inferior  church  courts 
to  take  cognizance  of  church  matters,  and  to  make  regulations 
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touching  ecclesiastical  concerns,  and  ecclesiastical  concerns  alone, 
and  they  are  excluded,  they  are  barred  and  shut  out  from  any 
cognizance  of  civil  patrimonial  rights;  and  not  only  of  civil 
patrimonial  rights  directly,  but  of  those  things  which  indirectly 
affect  civil  patrimonial  rights.  They  cannot  do  per  nefas  what 
they  cannot  do  per  fas.  They  cannot  do  indirectly  what  they 
cannot  do  directly.  They  have  a  right  to  make  rules  as  to  quali- 
fication, and  they  have  a  right  to  make  rules  as  to  who  shall 
judge,  and  how  they  shall  judge,  upon  qualification;  because 
qualification  is  admitted,  upon  all  hands,  to  be  a  matter  of 
ecclesiastical  cognizance.  But  they  have 'no  right  to  make  a 
rule  as  to  who  shall  be  chosen,  and  how  he  shall  be  chosen, 
when  the  patron  presents  him.  They  have  no  right  to  transfer 
from  the  patron,  either  the  whole,  or  the  half — and  in  this  case 
they  have  transferred  by  far  the  larger  half —  of  the  choice  and 
selection  of  the  presentee.  But  one  thing  is  perfectly  clear,  that 
no  grounds  in  reason,  which  the  General  Assembly  can  advance 
for  its  right  to  make  the  act  of  1884,  giving  a  veto  to  the  con- 
gregation, can  be  conceived  to  exist,  which  could  not  give  them 
precisely  as  complete  a  power,  and  as  undeniable  a  right  to  give  a 
veto  to  the  presbytery  of  the  bounds,  that  is  to  say,  to  repeal  the 
Act  of  Anne,  and  to  revive  the  act,  long  since  repealed, 

♦  704    •of  1576,  which  alone,  and  for  the  first  time,  assumed  the 

choice  to  the  presbytery. 
It  is  now  fit  that  I  should  advert  to  one  topic  which  certainly, 
at  first,  did  seem  to  impose  some  difficulty  upon  those  who  main- 
tained the  judgment  of  the  Court  below.  There  is  a  great  differ- 
ence, it  was  said,  between  the  location  or  admission  of  a  minister 
in  Scotland,  and  the  admission  of  a  clerk  by  the  ordinary  in 
England;  inasmuch  as,  in  England,  the  person  having  the 
advowson  presents  his  clerk,  a  person  already  ordsiined,  to  the 
bishop;  whereas,  in  Scotland,  the  presentee  is  ordained  and 
inducted  unico  contextu  by  the  presbytery,  —  that  presbytery 
being,  beyond  all  doubt,  the  only  judge  of  ordination,  with 
which  the  municipal  court  has  no  right  whatever  to  interfere. 
Ordination,  it  was  said,  is  then  mixed  up  with  the  induction, 
and  cannot  be  severed  from  it.  But,  ^i  the  first  place,  we  must 
look  to  the  case  before  us :  the  severance  here,  at  least,  is  com- 
plete. The  presbytery  does  not  refuse  to  ordain ;  nothing  of  the 
kind.  Those  persons  do  not  say,  he  is  not  qualified ;  there  is  no 
objection  whatever  to  ordaining  him;  but  they  say,  "Though 
we  have  no  objection  to  ordaining  him,  we  do  not  choose  to 
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induct  him  into  the  parish  of  Auchterarder,  because  the  people 
dissent  from  receiving  him,  and  this  is  our  only  reason."  I  think 
that  is  a  sufficient  answer  to  this  objection,  and  I  believe  I  threw 
it  out  in  the  course  of  the  argument. 

But  there  is  another  answer.  If  a  person,  being  a  probationer, 
is  brought  before  the  presbytery  for  induction  into  a  benefice,  he 
is  then  ordained  as  well  as  inducted,  that  being  the  first  benefice 
to  which  he  is  appointed.  But  whatever  argument,  and  whatever 
law  applies  to  the  case  of  the  first  benefice,  in  respect  of 
the  present  controversy,  must  be  equally  applicable  *  to  *  705 
the  second  benefice,  that  is,  to  the  case  of  transportation, 
as  it  is  called,  from  one  benefice  to  another.  Now,  in  this  case 
of  transportation  to  a  second  benefice,  the  argument  is  sifted 
entirely  from  the  difficulty  with  which  it  is  sought  to  be  mixed  up 
as  to  the  first  benefice,  because  the  first  benefice  is  accompanied 
with  ordination,  and  the  second  benefice  is  accompanied  with 
no  ordination  at  all;  the  presentee  is  already  e  clero  Domini^  — 
already  •  ordained,  —  and  therefore  the  only  question,  in  the 
second  instance,  that  can  arise  is  with  respect  to  inducting  him 
into  the  parish  of  A.,  whereas  formerly  he  was  settled  in  the 
parish  of  B.  Consequently,  in  this  instance,  the  presbytery  can 
never  say,  we  refuse  to  ordain  him  (which  is  of  ecclesiastical, 
not  of  civil  cognizance),  because  he  has  already  been  ordained ; 
and  the  only  question  is,  shall  he  be  inducted  into  the  parish 
of  B.,  having  been  already  settled  in  the  parish  of  A.  ?  and 
that  question  is  only  of  civil  cognizance.  No  man  is  absurd 
enough  to  contend  that  the  congregation  should  be  consulted 
only  in  cases  of  transportation,  and  not  of  original  settlement. 
Nothing  so  wild  has  ever  been  urged  as  the  proposition  that  the 
Assembly  has  the  power  to  make  this  act  as  to  second  settle- 
ments, though  not  as  to  first  inductions.  The  two  cases  stand 
on  the  self-same  grounds,  and  the  same  arguments  apply  to  both. 
I  think  those  two  answers,  either  of  them,  but  certainly  both 
together,  are  sufficient  to  repel  the  objection  which  I  have  now 
been  considering. 

Another  argument  was  used  which  I  cannot  altogether  pass 
over,  as  many  of  the  learned  Judges  go  very  mainly  upon  it.  It 
was  said.  Is  a  call  of  no  avail  ?  Does  it  mean  nothing  ?  Have 
all  the  people  of  Scotland,  all  the  lawyers,  and  all  the 
divines  *  of  the  church  courts  been  hallucinating  for  so  *  706 
many  years,  when  they  have  held  a  call  to  be  necessary  as 
part  of  the  induction,  and  that  the  moderating  in  a  call  is  the 
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proper  function  of  the  presbytery  ?  I  by  no  means  say  that  a  call 
is  nothing ;  but  I  only  say,  it  is  not  every  thing.  I  deny  that  it 
is  decisive  ;  I  refuse  it  the  virtue  which  others  ascribe  to  it.  In 
the  first  place,  it  is  admitted,  on  all  hands,  that  nothing  can  well 
be  conceived  more  obscure,  and  involved  in  more  doubt,  than  the 
whole  history  of  calls  in  Scotland.  At  one  time  there  was  a  call 
most  effectually,  —  namely,  during  the  interval  between  1690  and 
the  year  1711,  because  during  that  period  the  kirk-session  and  the 
heritors  presented  to  the  congregation,  and  if  the  congregation 
did  not  call  the  presentee  no  further  step  could  take  place ;  only 
it  is  to  be  observed,  that  was  a  call  of  a  very  peculiar  nature,  and 
wholly  different  from  the  one  now'  contended  for ;  the  power  to 
refuse  or  give  a  call  was  of  a  very  limited  kind,  for  the  people 
could  not  refuse  giving  the  call  unless  they  assigned  reasons,  and 
the  presbytery  were  to  judge  of  those  reasons.  But  was  there 
ever  any  period  in  the  history  of  Scotland  in  which  it  was  held, 
either  practically  or  by  law,  that  the  congregation  was  by  a 
majority  of  voices  to  call  a  person,  and  that,  if  it  did  not  by  such 
majority  call  him,  nothing  could  be  done  in  his  favour  ?  I  know 
very  well  that  there  are  two  authorities  in  favour  of  it.  The 
First  Book  of  Discipline  in  1560,  and  the  Second  Book  of  Discip- 
line in  1578;  for  the  first  says,  the  people  have  the  power  of 
electing, — it  says  in  so  many  words,  "It  pertaineth  to  the  peo- 
ple to  select  their  pastors ;"  and  the  second  says  that  that  ^^  has 
always  been  the  practice  of  the  kirk  till  antichrist  intruded  into 
it.**     But  that  is  not  the  law  now :  it  was  not  the  fact  at 

*  707    any  time.     I  have  shown  your  Lordships  *  that  it  is  a  very 

gross  misstatement  of  the  historical  fact ;  and  that  it  never 
was  the  law  of  the  church  is  clearly  admitted  by  the  very  fact  of 
the  General  Assembly  having  had  to  invent  this  new  mode  of 
proceeding,  namely,  to  call  upon  the  majority  of  the  male  heads 
of  families  in  communion  with  the  church  to  accept  or  reject  him. 
The  majority  being  substituted  for  the  former  practice  of  any 
two  or  three  persons  is  most  material,  and  shows  a  complete 
change,  from  a  mere  formality  to  a  substantial  choice. 

But  whatever  was  at  any  one  time  the  force  or  validity  of  the 
call,  the  statute  of  Anne  does  away  with  it  altogether,  unless  in 
a  modified  way  and  to  the  very  limited  extent,  —  that  of  some- 
what more,  and  not  much  more  than  a  mere  ceremony ;  to  which 
extent  only,  it  has  been  limited  ever  since  that  time.  The  best 
proof  of  this  is,  first  of  all,  this  act  of  1834,  making  for  the  first 
time  a  majority  necessary,  and  pointing  out  of  whom  that  majority 
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shall  consist :  and,  in  the  seeond  place,  the  avowed  fact  on  all 
hands,  that  the  call  might  have  been  made  by  one,  two,  or  three 
people  in  a  parish  of  2000 ;  and  that  if  the  presbytery  chose  to 
moderate  in  that  call,  it  was  just  as  valid  a  proceeding  as  if  it  had 
been  made  by  the  majority,  or  by  the  whole  parish.  Now  does 
not  that  give  one  a  very  great  misgiving  as  to  the  substantial 
meaning  of  the  call,  as  to  whether  it  really  means  any  thing,  or 
nothing  ?  It  can  be  got  rid  of  by  almost  any  form  I  I  suppose 
that  the  mere  presentment  may  be  a  call*  There  is  no  law  which 
points  out  who  shall  give  the  call ;  why  may  not  the  patron,  in 
respect  of  his  advowson,  be  held  to  belong  to  the  parish,  even  if 
he  be  not  an  heritor  or  an  inhabitant  ?  Why  may  not  the  patron's 
connection  with  the  parish,  in  respect  of  that  advowson,  be 
held  to  be  sufficient  *  for  the  purpose  of  giving  a  call  ?  I  *  708 
know  there  is  no  authority  against  me ;  I  know  there  is  no 
answer  to  these  questions  by  any  dicta  of  Judges,  or  any  author* 
ities  of  text  writers. 

But  what  authority  is  there  in  favour  of  a  call  ?  No  doubt  there 
is  the  act  of  Assembly  1782,  to  which  reference  is  made  by  Lord 
MoxcREiFF ;  and  there  is  the  decision  of  that  venerable  body  in 
1790,  highly  disapproving  of  th6  settlement  of  a  presentee  who 
had  no  call.  For  aught  I  know,  this  may  be  a  great  informality ; 
but  observe,  they  did  not  rescind  the  settlement  on  that  account. 
But  if  he  had  got  in  without  a  presentation,  if  he  had  got  in 
without  a  presbytery  inducting  him,  or  if  he  had  never  been 
ordained,  would  they  have  allowed  him  to  continue  ?  No  such 
thing, — they  would  have  ousted  him  from  the  church,  and  they 
would  have  had  another  man  appointed  according  to  the  laws  and 
formalities  of  the  church.  Then,  it  is  said,  that  the  call  is  a  very 
substantial  ceremony,  and  that  it  is  proved  to  exist  in  right,  and 
in  law,  and  to  be  necessary,  by  the  Sterlingshire  Oaae^  in  1790. 
I  think  you  only  prove  the  reverse  by  the  quotation  of  that  case, 
basmuch  as  it  was  one  where  there  had  been  no  pretence  of  a 
call  in  any  manner  of  way,  where  the  presentee  never  had  a  call 
from  any  dingle  person  in  the  parish,  and  there  was  no  moderation 
in  the  call  by  the  presbytery :  nevertheless  he  was  held  to  be 
validly  inducted,  and  to  have  a  good  right  to  a  settlement,  even 
by  those  who  were  censuring  the  illegality,  saying  all  the  while 
'^  Fieri  non  debuit,  factum  valet."  In  other  words,  a  form  had 
been  omitted  which  ought  to  have  been  observed,  but  the  omission 
was  immateriaL  Thus  a  call  is  shown  to  be  as  immaterial 
a  part  of  a  valid  settlement,  as  it  is  immaterial  to  a  *  valid    *  709 
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marriage  by  baDns  that  the  parties  shall  have  resided  in  the 
parish  before  proclamation.  That  is  a  directory,  not  an  im- 
perative part,  under  Lord  Hardwicke's  Marriage  Act.  It  is  a 
very  material  direction :  it  goes  to  the  main  purpose  of  the  stat* 
ute ;  yet  it  is  not  a  necessary  condition  precedent ;  the  marriage 
is  valid  without  it. 

My  Lords,  this  throws  great  light  on  the  subject,  and  mainly 
strengthens,  instead  of  negativing,  my  argument;  for  it  shows 
that  a  call  is  held  by  the  church  court  itself  to  be  rather  a  matter 
of  convenience  and  a  useful  form, -^  if  you  will,  an  important 
form,  —  than  of  the  very  essence  or  substance.  What,  then,  is 
the  call  ?  It  is  a  remnant  of  the  old,  obsolete,  and  repealed  right 
of  election.  Whether  it  comes  from  the  period  which  elapsed 
from  the  Revolution  to  the  10th  of  Anne,  while  the  Act  of  1690 
was  in  force,  or  whether  it  comes  from  some  mistake  of  the 
authority  of  the  two  Books  of  Discipline  in  the  sixteenth  cen- 
tury, I  need  not  stop  to  inquire :  the  nature  of  the  thing  clearly 
enough  appears  from  the  way  it  has  been  dealt  with.  This 
shows  to  demonstration  that  it  has  not  been  held  a  condition 
precedent  of  a  valid  induction,  but  that  the  induction  may  be 
valid  without  that  condition  being  fulfilled.  Nothing  can  more 
clearly  indicate  its  being  a  mere  ceremony  or  form.  I  suppose 
it  is  convenient  and  useful  that  there  should  be  a  presentation,  in 
form,  of  the  person  to  the  congregation  as  well  as  the  presbytery. 
The  presbytery  are  to  judge  of  his  qualifications,  without  appeal, 
except  to  the  church  court,  but  the  congregation  is  to  be  brought 
acquainted  with  the  future  pastor ;  and  as  the  presbytery  are  to 
judge  of  his  life  and  conversation,  as  well  as  his  literature,  it 
is  convenient  and  useful  that  the  people  should  have  an 

♦  710   *  opportunity  of  coming  forward  with  any  objections  which 

they  may  have  to  him  on  these  important  particulars :  but 
that  right  is  wholly  different  from  veto,  or  dissent,  or  refusal 
without  any  cause  shown. 

Now  I  will  take  an  analogous  instance.  Mr.  Attorney-General 
very  properly  alluded  to  the  coronation.  It  is  a  decent  and  con- 
venient solemnity  to  present  the  Sovereign  to  the  people,  and  the 
people  are  supposed  to  take  part  in  the  choice,  —  a  part,  however, 
so  immaterial  that,  if  they  were  all  with  one  voice  to  reject,  the 
coronation  would  be  just  as  good,  would  go  on  exactly  in  the 
same  way,  and  the  rejection  or  recalcitration  of  the  assembled 
people  would  have  no  more  weight  than  the  recalcitration  of  the 
champion's  horse  in  Westminster  Hall  during  the  festival  attend- 
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ing  the  great  solemnity.  It  is  an  obsolete  right,  which  has  not 
within  the  time  of  known  history  ever  been  exercised  by  any 
people. 

But  I  will  state  another  instance  which  is  very  analogous ;  the 
publication  of  banns.  Now,  both  in  Scotland  and  in  England,  a 
legular  marriage  requires  the  publication  of  banns.  In  Scotland, 
a  maniage  may  take  place  by  mere  words  of  consent  without  any 
church  ceremony  whatever,  and  it  is  supposed  that  in  England 
the  same  was  so  before  the  Maniage  Act.  But  a  regular  mar- 
riage can  only  be  made  by  publication  of  banns,  and  whoever  in 
Scotland  does  it  without,  is  liable  to  church  censure.  Now,  when 
the  banns  are  published  in  England,  the  object  is  to  ascertain 
by  this  publicity  that  there  is  no  lawful  impediment,  such  as 
consanguinity  within  the  limited  degrees,  or  prior  marriage,  or 
refusal  of  consent  by  parents  or  guardians.  I  have  taken  pains  to 
inquire  both  from  bishops  and  priests,  what  would  be  the 
consequence  in  their  practice  if,  upon  publication,  *  a  per-  *  711 
son  were  to  interpose  and  forbid  the  banns,  or  afterwards 
forbid  the  marriage,  which  may  be  done  at  the  altar  when  the 
marriage  is  about  to  be  solemnized.  The  answer  they  have  aU 
given  is,  I  should  suspend  the  solemnity  till  I  made  inquiry. 
But  suppose  the  person  forbidden  should  say,  I  give  no  reason, 
but  I  only  forbid  the  banns ;  or  suppose  he  gave  another  reason, 
that  be  was  the  rival  of  the  husband,  or  that  she  was  a  rival  of 
the  lady,  a  very  good  reason  for  the  party  not  wishing  the  mar- 
riage to  take  place,  but  no  legal  objection  to  the  marriage :  the 
answer  is,  that  he  would  not  be  attended  to  at  all.  The  marriage 
would  go  on  just  as  well  as  if  the  dead  silence  prevailed  through 
the  church  which  generally  attends  those  interesting  solemnities. 
Thus,  then,  it  is  a  very  convenient  thing  that  banns  should  be 
published,  because  it  gives  publicity  to  the  intended  contract. 
It  gives  parties  an  opportunity  of  coming  forward.  If  there  has 
been  a  prior  marriage,  it  gives  the  husband  an  opportunity  of 
saying.  Do  not  commit  bigamy.  If  there  is  consanguinity,  it  gives 
the  party  an  opportunity  of  saying,  Do  not  allow  incest.  If 
there  is  an  infant  about  to  be  married,  it  gives  the  parent  or 
guardian  an  opportunity  of  sajdng  that  his  consent  has  not  been 
given.  But  though  the  law  requires  that  the  parents'  or  guard- 
ians' consent  shall  be  necessary  where  the  marriage  is  by  license, 
there  is  no  such  necessity  where  it  is  by  banns,  —  and  it  is  a  very 
great  inconsistency  in  the  law,  —  for  though  the  legislature  meant 
no  doubt  to  prevent  marriage  without  consent,  yet  if  the  banns 
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are  published,  and  the  priest  chooses  to  many  in  spite  of  the 

parents  and  the  guardians,  their  refusal  or  opposition  signifies 

nothing,  and  the  marriage  is  just  as  valid  as  if  they  had 

*  712   consented.     Then  I  am  for  the  publication  *  of  banns.     It 

would  not  be  a  regular  marriage  without  it.  It  would  not 
be  a  valid  marriage  in  England  without  it,  unless  by  license, 
which  is  excepted  by  law.  It  would  not  in  Scotland  be  a  mar- 
riage free  from  church  censure  without  it.  And  therefore  I  am 
for  it,  and  therefore  we  are  all  for  it ;  and  therefore  we  think  it 
is  an  useful  and  a  convenient  part  of  the  ceremony,  because  it 
gives  opportunities  for  objections  being  made  by  giving  publidty 
to  the  intended  contract;*  but  then  the  consent  or  silence  is  not 
a  necessary  part  of  the  marriage.  Nay,  the  banns  call  on  persona 
to  object,  and  yet  if  they  do  object  the  marriage  may  proceed 
just  as  if  they  had  held  their  peace.  Furthermore,  the  last  pub- 
lication tells  all  the  world,  that  if  they  do  not  then  object  they 
must  for  ever  after  hold  their  peace ;  and  yet  a  person  present 
and  saying  not  a  word,  may  come  forward  the  day  after,  and  set 
aside  the  marriage  by  proving  a  lawful  impediment.  Precisely 
so  it  is  with  respect  to  the  call.  I  have  attended  to  its  history 
as  well  as  I  could,  but  I  cannot  find,  —  and  I  see  that  some  of 
the  learned  Judges  who  have  given  great  attention  to  the  subject 
have  come  to  the  same  conclusion,  —  I  cannot  find  that,  either 
before  or  after  the  statute  of  Anne,  unless  between  1690  and 
1711,  the  call  has  been  held  to  be  a  necessary  part  of  the  induc- 
tion, or  a  condition  precedent  to  a  valid  settlement.  At  aU 
events,  I  am  perfectly  certain  that  if  such  force  and  effect  is 
given  to  the  call  as  to  make  it  an  essential  part  of  the  proceeding, 
and  much  more  if  the  General  Assembly,  acting  upon  this  sup- 
position^ can  carry  into  effect  any  assumed  intention  of  the  law 
so  as  to  make  a  specific  provision  against  an  induction  ever  tak- 
ing place  without  the  consent  of  the  majority  of  the  male 

*  713    heads  of  families,  then  the  statute  *  of  Anne  is  abrogated, 

and  the  rights  of  patrons  are  utterly  extinguished. 
It  only  now  remains  that  I  should  say  something  respecting 
the  question  of  jurisdiction.  But  I  have  no  doubt  whatever 
upon  that.  It  is  asked,  ^^  How  can  the  Court  of  Session  inter- 
fere in  a. matter  of  ecclesiastical  cognizance?"  Prove  to  me 
your  minor,  that  this  is  a  matter  of  ecclesiastical  cognizance,  — 
by  which  I  mean,  of  exclusive  consistorial  cognizance.  Prove 
to  me  that  this  is  a  question  of  qualification,  like  the  question  of 
9t^gieien8  or  minus  mffieiens  in  literatura^  and  then  I  say  that  the 
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• 

Court  of  Session  will  be  excluded ;  just  as  the  Court  of  King's 
Bench  was  in  Specot^s  Case,  upon  a  qiuire  impedit,  but  which 
Court  did  not  deem  itself  to  be  excluded  (and  the  Common 
Bench  agreed  with  them)  where  the  return  to  the  qiuire  impedit 
by  the  bishop  was  tmti  indoneus.  They  would  not  have  been 
excluded  even  if  the  bishop  had  said  scTmmaticus  inveteratus, 
much  less  if  he  had  said  merely  nolo  inducere,  as  the  presbytery 
has  here  done.  But  we  have  here  no  such  question  as  one  of 
qualification.  We  have  a  question  of  election,  and  nothing  else, 
a  yeto,  a  dissent  set  up  by  the  ecclesiastical  court,  and  which,  if 
they  had  done  it  in  England,  would  have  been  a  ground  of  pro- 
hibition as  an  interference  with  the  jurisdiction  of  the  municipal 
courts  in  matters  temporal;  and  therefore  this  argument  fails 
altogether. 

But  it  is  said,  the  Court  of  Session  may  give  the  civil  rights, 
the  right  of  stipend,  and  can  do  nothing  more.  Yet  it  is  ad- 
mitted all  the  while  that  the  Court  has  no  power  to  give  those 
civil  rights,  to  bestow  the  temporalities  of  the  church  on  the 
pastor,  unless  he  is  inducted;  so  that  the  non-induction  is  as 
complete  a  bar  to  the  civil  Court  giving  him  the  temporal- 
ities, *  as  if  the  civil  Court  had  been  told,  you  shall  not  *  714 
adjudicate  upon  the  matter  at  all.       • 

Then  it  is  said,  you  have  no  means  of  carrying  into  effect  the 
decree  of  the  Comrt  of  Session,  albeit  supported  by  the  author- 
ity of  the  House  of  Lords,  which  is  ^  decision  of  Parliament  in 
its  judicial  character  upon  the  subject.  In  other  words,  although 
you  say  the  presbytery  have  acted  wrong,  —  although  you  say 
that  their  reason  for  rejecting  is  of  no  avail  whatever, — although 
you  say  the  law  is  contrary  to  what  they  have  supposed  it  to  be, 
—  and  although  you  say,  deciding  upon  the  petitory  part  as  well 
as  the  declaratory  part  of  the  summons  (which,  however,  you 
are  not  called  upon  to  do),  let  the  presbytery  induct  immediately, 
for  it  has  no  grounds  for  refusing,  still  it  is  affirmed  that  the  pres- 
bytery may  persist  in  refusing,  and  must  prevail. 

My  Lords,  it  is  indecent  to  suppose  any  such  case.  You  might 
as  well  suppose  that  Doctors  Commons  would  refuse  to  attend  to 
a  prohibition  from  the  Court  of  King's  Bench, — you  might  as 
well  suppose  that  the  Court  of  Session,  when  you  remit  a  cause 
with  orders  to  alter  the  judgment,  would  refuse  to  alter  it.  Con- 
flict of  laws  and  of  Courts  is  by  no  means  unknown  here.  We 
have,  unfortunately,  upon  the  question  of  marriage,  had  a  con- 
flict dividing  the  Courts  of  the  two  countries  for  upwards  of 
TOL.  VI.  88  [  613  ] 
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twenty-five  years,  in  which  the  Court  of  Session  has  held  one 
law,  and  in  which  your  Lordships  and  all  our  English  Judges 
have  unanimously  held  another  law.  The  Court  of  Session  in 
Scotland  has  held,  and  still  holds,  two  persons  to  be  married, 
whom  your  Lordships  hold  not  to  be  married.  But  have  the 
Judges  of  that  Court  ever  yet,  when  a  case,  which  had  been 

adjudicated  by  them  according  to  their  view  of  the  law, 
•715    *came  up  to  you,  and  you  reversed  according  to  your 

opposite  view  of  the  law,  —  has  the  Court  of  Session 
ever  then  continued  the  conflict,  which  would  then  have  be- 
come not  a  conflict  of  law  but  a  conflict  of  persons,  —  a  conflict 
of  courts,  —  a  conflict  in  which  the  weaker  would  assuredly  have 
gone  to  the  wall  ?  The  Court  of  Session  never  thought  for  one 
instant  of  refusing  to  obey  your  orders  upon  this  matter,  where- 
upon they  entertained  an  opinion  conflicting  with  your  own. 
For  this  reason  alone,  and  it  is  enough,  I  have  no  doubt  what- 
ever that  the  presbytery,  when  your  judgment  is  given  declar- 
ing their  law  to  be  wrong,  —  declaring  the  patron's  right  to 
have  been  valid,  —  will,  even  upon  the  declaratory  part  of  the 
judgment,  do  that  which  is  right. 

And. then  may  come  this  question,  What  is  the  Court  of  Ses- 
sion to  do  upon  the  petitory  part  of  the  summons,  supposing  that 
shall  be  insisted  upon  ?  Enough  it  is  for  me  to-day  to  observe, 
that  this  is  not  now  before  us.  But  suppose  it  were,  I  should 
have  no  fear  whatever  in  dealing  wiMi  it.  I  should  at  once  make 
an  order  upon  the  presbyteiy  to  admit,  if  duly  qualified,  and  to 
disregard  the  dissent  of  the  congregation.  And,  my  Lords,  why 
do  I  say  so,  and  with  such  confidence  ?  Because  I  look  to  the 
cases,  and  as  these  are  all  to  the  same  effect,  there  is  only  one 
with  which  I  shall  trouble  your  Lordships.  None  of  them  bears 
upon  the  main  question  now  before  us,  but  all  effectually  answer 
the  inquiry  collaterally  instituted,  —  how  are  the  Court's  orders 
to  be  enforced  ?  They  are  all  cases  of  conflicting  rights  of  ad- 
vowson ;  they  are  all  cases  where  there  was  no  question  whatever 
between  the  presbytery  and  the  Courts,  and  the  only  question  was 

as  to  the  right  of  A.  to  be  presented.     They  are  all  cases, 

*  716    therefore,  which  fall  *  without  the  scope  of  the  main  argu- 

ment here  before  us,  and  throw  no  light  upon  that.  But 
upon  this  collateral  question  they  do  throw  a  light ;  and  I  refer 
to  the  case  which  a  most  learned  Judge,  Lord  Gillibs,  has  justly 
called  a  too  well-known  case,  for  it  was  attended  with  unpleas- 
ant circumstances, -— the  case  of  Lord  Dundat  v^  The  ZetUmd 
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PreAjftery^  in  the  year  1795.  Now,  what  was  the  conclusion  of 
the  libel  there  ?  ^^  That  it  should  be  found  and  declared  that  the 
pursuer  had  a  right  to  the  patronage ; ''  that  he  exercised  hip 
right  as  patron  within  the  time  prescribed  by  law ;  ^'  and  that 
the  presentation  to  Mr.  Nicolson  is  valid  and  effectual,  and  was 
offered  to  the  moderator  of  the  presbytery  in  due  time."  The 
conflict  was  this,  that  the  presbytery  had  chosen  one,  and  they 
ought  to  have  chosen  the  other.  The  Court  was  called  upon  to 
declare,  "  that  the  presbytery  should  be  decerned  and  ordained, 
by  decree  foresaid,  to  give  due  obedience  to  the  said  presenta- 
tion, and  to  proceed  in  the  settlement  of  the  said  Nicolson,"  who 
was  th^  conflicting,  or,  as  they  call  him,  the  competing  presentee  ; 
and  ^^  until  the  final  end  and  conclusion,  or  until  the  said  Nicol- 
son shall  be  settled  in  the  said  church  and  parish  of  Unst,  it 
ought  and  should  be  found  and  declared,  by  decree  foresaid,  that 
the  pursuer,  and  the  other  heritors,  life-renters,  and  others  liable 
in  stipend  to  the  minister  serving  the  cure  of  the  said  parish,  are 
entitled  to  withhold  and  retain  the  said  stipend,"  and  so  forth. 
They  then  settled  Nicolson,  whose  name,  Lord  Gu^es  says,  ap- 
pears as  the  minister  next  year,  instead  of  Gray,  the  competing 
one,  whom  they  had  before  erroneously  admitted  and  settled. 

Now,  observe,  that  the  cause  of  this«dispute  was  totally 
different  from  the  present.  It  was  because  *  Nicolson  was  *  717 
the  proper  man  in  competition  with  Gray.  But  that  is 
perfectly  immaterial  to  the  present  argument  touching  the  juris- 
diction of  the  Court  of  Session.  Whatever  was  the  cause  of 
dispute,  the  presbytery  had  acted  wrong.  The  presbytery  had 
refused  to  admit  Nicolson;  they  had  admitted  Gray.  What 
does  the  Court  of  Session  say  ?  Admit  our  man  Nicolson,  and 
oust  your  man  Gray.  Why  was  it  not  said  in  that  case,  as  has 
been  said  here,  this  is  nonsense ;  this  is  incompetent ;  you  have 
mistaken  your  way,  and  the  Court  of  Session  has  no  power; 
because  when  the  Court  of  Session  declares  that  Nicolson  has 
the  right,  the  presbytery  will  continue  to  keep  in  Gray,  and  then 
what  can  you  do  ?  And  so  would  arise,  in  that  case  of  Zetland, 
every  one  of  the  arguments  with  which  an  attempt  has  been 
made  to  scare  your  Lordships  from  putting  a  proper  construction 
upon  the  Act  of  Parliament,  and  from  doing  your  duty  in  this 
appeal,  namely,  —  can  you  have  letters  of  homing  against  a 
whole  presbytery?  Can  you  proceed  against  a  whole  body  of 
clergymen  ?  Can  you  bring  an  action  of  damages  against  a  whole 
body  of  men  7    That  is  the  argument  with  which  we  have  been 
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harassed  and  threatened  at  the  bar,  if  we  here  affirm  the  judg- 
ment of  the  Court  below.  Why  was  not  that  argument  used  in 
the  case  I  have  just  mentioned,  to  scare  the  Court  below?  It  is 
good  for  nothing ;  but  it  would  have  been  not  more  worthless 
there  than  it  is  here.  And  if  the  Court  of  Session  had  the 
power  of  saying  there,  "  Take  Nicolson,  and  oust  Gray,"  have 
we  not  just  the  same  power  here  of  telling  the  presbytery,  "  You 
have  mistaken  the  law  "  (a  perfectly  innocent  mistake,  to  which 
all  men  are  liable)  ;  ^^  retrace  your  steps,  and  take  the  per- 

*  718    son  presented  by  the  patron,  if  he  is  *  qualified  according 

to  the  ecclesiastical  rules."  Therefore,  I  hold  that  this 
argument  on  the  jurisdiction  is  utterly  absurd  and  untenable,  and 
proves  no  impediment  in  our  course  towards  a  right  conclusion. 

These  are  the  grounds  upon  which  I  hold  that  it  is  expedient 
and  just,  and  therefore  necessary,  for  your  Lordships  to  affirm  the 
judgment  of  the  Court  below.  I  find  that  I  have  gone  at  much 
greater  length  in  point  of  time  into  this  case  than  was  at  all 
desirable ;  but  when  I  consider  the  great  interest  which  it  has 
excited,  and,  moreover,  when  I  observe  that  I  look  upon  it  as  so 
much  more  clear  than  many  have  considered  it  who  have  dealt 
with  it  below,  I  do  not  regret  that  I  have  pursued  this  course. 

My  Lords,  no  person  would  lament  more  deeply  than  myself  if 
the  judgment  which  I  am  now  about  to  move  should  give  offence 
to  that  most  venerable  body,  the  General  Assembly,  as  represent- 
ing the  Church  of  Scotland.  I  have  the  most  profound  venera- 
tion for  that  establishment,  and  it  is  hereditary  in  me,  as  well  as 
personal, —  I  am  myself  sprung  from  some  of  the  most  venerable 
and  most  learned  members  of  that  establishment, — sprung  directly 
from  them,  as  well  as  knit  to  them  by  collateral  connection.  I  can- 
not be  indifferent  to  its  welfare,  or  deaf  to  its  claims,  or  in  the 
slightest  degree  prepared  to  treat  it  with  any  other  than  the  most 
affectionate  reverence. 

My  Lords,  I  am  not  the  only  person  engaged  in  this  discussion 
before  your  Lordships'  House,  who  is  connected  with  the  Church 
of  Scotland,  and  who  is  imbued,  I  know,  with  these  just  feel- 
ings towards  it.  The  learned  Attorney-General  is  himself  de- 
scended from  a  most  venerable  pastor  of  that  establishment,  and 
I  know  (because  nothing  could  more  clearly  indicate  it  than  the 
whole  course  of  his  argument,  and  all  the  observations 

*  719   *  which  fell  from  him)  that  he  is  most  scrupulously  and 

delicately  averse  to  any  thing  which  could  betoken  the 
slightest  want  of  respect  for  it;  as  much  so  as  I  am  myself.    I  say 
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this  the  rather  because  I  have  been  not  a  little  astonished  in  mj 
correspondence  with  Scotland,  to  find  that  something  which  fell 
firom  him  had  been  so  grossly  misrepresented  and  misunderstood, 
as  to  make  it  fit  that  I  should  authoritatiyelj,  and  as  a  witness 
present  during  the  whole  argument,  contradict  it,  as  utterly 
unfounded  in  point  of  fact.  Nothing  could  be  more  perfectly 
respectful  and  affectionate  towards  that  body  than  the  whole  of 
the  argument  on  the  Attomey-Generars  part  throughout. 

My  Lords,  I  join  with  him  in  the  deepest  sorrow  that  any  thing 
in  this  House  should  pass,  to  which  he  has  contributed  by  his 
argument,  and  to  which  I  am  contributing  more  effectually  by  my 
judgment,  with  the  tendency  of  perpetuating  the  discord  now  pre- 
vailing in  Scotland.  That  it  shoidd  ever  have  begun,  all  must 
sincerely  dej)lore, — but  that  it  should  continue,  is  a  matter  of  still 
greater  affliction  to  every  friend  of  his  country.  I  have  declared 
my  inviolable  respect  for  the  kirk  and  the  General  Assembly. 
But  any  want  of  respect  that  I  could  show  towards  them,  —  any 
irreverence,  —  any  mockery  of  them,  —  any  slander  that  I  could 
bring  against  them,  —  any  attempt  to  revile  them  or  to  hold  them 
up  to  hatred  and  to  scorn,  would  be  a  mere  jest  compared  to  the 
attempts  that  are  made  by  some  who  take  an  opposite  view  of  the 
case,  and  who,  without  meaning,  God  knows,  any  more  than  I  do, 
any,  the  least,  disrespect,  think  they  are  taking  the  best  means 
for  establishing  their  privilege  by  holding  out  indications  that 
the  Assembly  will  pursue  its  own  course, —  that  the  Assembly 
will  disregard  the  authority  of  the  law, —  that  an  assembly 
*  of  Christian  ministers  will  be  parties  to  the  fomenting  of  *  720 
discords, —  that  the  last  thing  .the  ministers  of  peace  are 
mindful  to  promote  is  the  peace  of  the  church  of  Christ  commit- 
ted to  their  care, —  and  that  the  only  thing  they  now  think  of  is 
the  victory  of  them,  the  churchmen,  the  pastors  of  Christ's  flock, 
over  the  Judges,  over  the  supreme  Judges  of  the  land,  and  over 
the  law  of  the  land  itself;  —  a  victory  to  be  won  by  setting  up 
acts  of  their  own,  which  they  have  no  title  to  pass,  against  Acts  of 
King,  Lords,  and  Commons,  —  the  statute  law  of  the  realm. 

My  Lords,  I  defend  the  Assembly  against  the  arguments  and 
the  threats  of  their  advocates.  I  protest  on  the  part  of  the  As- 
sembly, as  a  body  of  Christian  men,  of  whom  the  bulk  are  Chris- 
tian ministers,  against  the  imputations  thus  thrown  out  against 
them  by  this  course  of  defending  them.  I  say  that  my  hopes  of 
them,  my  confident  expectations  of  what  will  be  their  conduct, 
are  wholly  the  reverse  of  those  prospects  thus  held  out, —  that  it 
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was  an  injudicious  line  of  argument  on  their  behalf;  an  argument 
which  I  am  morally  certain  would  be  repudiated  and  spumed  by 
the  Assembly  itself.  My  Lords,  that  Assembly  will  do  its  duty, — 
will  show  its  veneration  for  the  established  authority  of  the  law,  — 
will  rest  satisfied  with  having  entered  its  protest,  and  indicated 
upon  its  records  its  own  opinions ;  but  will,  with  its  inferior  judi- 
cature, the  presbytery,  render  a  willing  and  respectful  obedience 
to  the  law  of  the  land  as  pronounced  by  the  Court  of  Session,  and 
as  affirmed  by  your  Lordships.  With  these  views,  my  Lords,  and 
upon  these  grounds,  I  have  humbly  to  move  your  Lordships,  that 
the  interlocutor  appealed  &om  be  affirmed. 

*  721      •  The  Lord  Chancellor.  —  My  Lords,  it  is  impossible  for 

me  to  conclude  to-day  the  observations  which  I  think  it  my 
duty  to  present  to  your  Lordships  in  this  case ;  ancl  therefore, 
with  your  Lordships'  concurrence,  I  shall  propose  to  this  House 
to  adjourn  the  further  consideration  of  this  case  till  half-past  two 
to-morrow. 

Lord  Brougham.  —  My  Lords,  I  entirely  agree  with  my  noble 
and  learned  friend.  I  know  that  my  noble  and  learned  friend 
means  to  enter  into  this  case  at  large ;  and  therefore  I  entirely 
agree  with  him  that  it  will  be  most  satisfactory  to  postpone  it 
until  to-morrow. 

Adjourned. 

Friday,  May  8,  1S39. 

The  Lord  Chancellor.  —  My  Lords,  it  was  stated  to  your 
Lordships,  yesterday,  by  my  noble  and  learned  friend,  that  the 
opinion  we  had  formed  upon  this  case  had  been  arrived  at  by  us 
without  any  communication  with  each  other.  My  Lords,  that 
statement  requires  no  confirmation  from  me; —  I  only  refer  to  it 
for  the  purpose  of  explaining  the  grounds  upon  which  I  propose 
to  follow  a  course,  in  this  case,  which  I  should  be  induced  to 
abstain  from  in  any  other.  When  I  asked  my  noble  and  learned 
friend,  within  a  few  d&ys,  what  opinion  he  had  formed  upon  this 
case,  I  certainly  was  not  without  a  very  confident  expectation  of 
the  answer  I  should  receive,  not  from  any  thing  which  had  passed 
between  us,  but  because  in  examining  the  case  myself,  it  appeared 
to  me  difficult,  if  not  impossible,  to  suppose  that  my  noble  and 
learned  friend  could  have  come  to  any  conclusion  other  than  that 
at  which  I  had  myself  arrived. 
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My  Lords,  in  this  case,  as  in  all  others  of  importance,  I  have 
thought  it  the  better  course  to  reduce  to  writing  the  opin- 
ion I  haye  formed,  and  the  reasons  *  upon  which  it  was  *  722 
founded :  a  course  which  I  am  well  aware  that  my  noble 
and  learned  friend  approves,  inasmuch  as,  I  believe,  no  Judge 
before  his  time  delivered  so  many  written  judgments :  a  course 
which  is  productive  of  the  greatest  benefit,  and  which,  I  am 
happy  to  say,  has  been  pretty  generally  adopted  in  all  the  Courts 
of  Westminster  Hall.  My  Lords,  following  this  course,  I  have, 
after  considering  all  the  documents  upon  the  subject,  and  all  the 
authorities  referred  to,  committed  to  writing  the  opinion  I  have 
formed,  with  the  realsons  upon  which  it  is  founded.  My  Lords, 
that  was  accomplished  long  before  I  had  any  communication  with 
my  noble  and  learned  friend  upon  the  subject. 

Now,  in  listening  to  what  fell  from  my  noble  and  learned  friend 
yesterday,  I  found  that  very  many  of  the  grounds  upon  which  the 
ojnnion  which  I  have  formed  would  rest  have  been  anticipated  by 
what  was  stated  yesterday.  Under  ordinary  circumstances,  I  should 
have  thought  that  a  very  sufficient  reason  for  abstaining  from  a 
repetition  of  that  which  had  been  so  much  more  ably  expressed 
by  my  noble  and  learned  friend.  But,  in  this  case,  I  consider  it 
to  be  rather  a  ground  for  exactly  the  opposite  course  of  proceed- 
ing, because  it  cannot  but  be  satisfactory  to  those  who  take  an 
interest  in  this  matter,  and  who,  of  course,  wUl  anxiously  con- 
sider aU  that  falls  from  your  Lordships  upon  this  question,  to  see 
what  have  been  the  workings  of  the  minds  which  have  been 
applied  to  it  without  any  communication  with  each  other ;  and 
if  there  should  be  found  to  be  a  similarity  of  reasoning,  and  a 
community  of  view  of  particular  parts  of  this  case,  operating 
upon  the  minds  of  my  noble  and  learned  friend  and  of  myself, 
no  doubt  it  will  have  some  effect  in  leading  those  who  may  con- 
sider the  judgment  of  your  Lordships  to  be  satisfied,  at 
least,  that  there  probably  is  some  foundation  *  for  those  *  728 
conclusions  to  which  we  have  both  arrived  separately  and 
apart  from  each  other. 

It  has  seldom  happened  that  your  Loniships  have  been  called 
upon  to  adjudicate  upon  a  case  of  mord  importance  than  that  now 
under  your  consideration.  It  affects  the  manner  in  which  min- 
isters are  to  be  appointed  to  a  very  laige  proportion  of  all  the 
parochial  benefices  in  Scotland ;  and  believing,  as  I  do,  that  the 
interests  and  well-being  of  the  people,  now  and  hereafter,  depend 
much  upon  the  due  execution  of  the  most  important  duties  of 
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parish  priests,  I  feel  deeply  the  responsibility  which  attaches  to 
all  those  who  are  called  upon  to  decide  upon  the  manner  of  their 
appointment ;  for  although  no  opinion  as  to  policy  ought  to  influ- 
ence our  judgment,  which  ought  to  be  founded  upon  grounds  of 
law  only,  yet  the  importance  of  the  judgpnent  to  be  pronounced, 
and  the  evil  consequences  of  any  error,  impose  upon  us  all  the 
sacred  duty  of  exercising  every  means  within  our  reach  of  coming 
to  a  safe  and  satisfactory  conclusion. 

With  these  feelings  I  have  addressed  myself  to  the  considera- 
tion of  this  case. 

It  actually  divides  itself  into  two  questions :  — 

First,  whether  the  proceedings  of  the  presbytery  of  Auchter- 
arder,  founded  upon  the  act  of  the  General  Assembly  of  the  31st 
of  May,  1834,  were  legal,  or  an  invasion  of  the  rights  of  the 
pursuer  ?  And,  secondly,  whether  the  interlocutor  of  the  Court 
of  Session  appealed  from  was  within  its  jurisdiction ;  and  such 
as,  under  the  circumstances  of  the  case,  ought  to  have  been  pro- 
nounced ? 

In  considering  the  first  of  these  questions,  much  of  the  difficulty 
which  has  been  felt  would,  I  think,  be  removed,  if  any  precise 
meaning  could  be  affixed  to  certain  terms  which  have  been 
*  724  necessarily  introduced  f  into  the  argument  on  either  side. 
Both  parties  agree  that  the  right  of  presenting  the  minister 
belongs  to  the  lay  patron ;  and  that  the  right  of  judging  and  of 
deciding  upon  his  qualification  for  the  office  belongs  to  the  church ; 
for  such,  indeed,  is  the  substance  of  the  legislative  enactments 
upon  the  subject.  Both  these  rights  must  be  exercised  in  the 
settlement  of  the  minister;  but  the  boundary  between  these 
rights  —  what  belongs  to  the  one,  and  what  to  the  other — is  the 
real  question  in  dispute. 

The  pursuers  allege  that  the  right  of  presentation  entitles  the 
presentee  to  be  admitted  into  the  benefice,  unless  the  church 
shall,  upon  examination  and  trial  of  the  presentee,  find  him  not 
qualified. 

The  defenders,  on  the  other  side,  contend  that  to  the  church 
belongs  the  right  of  deciding  upon  the  whole  matter  of  admission, 
including  every  consideration  which  may  affect  the  propriety  or 
impropriety  of  the  presentee's  becoming  minister  of  the  parish. 

What  is  the  extent  of  the  patron's  right  to  present,  and  what 

the  jurisdiction  of  the  chiurch  in  judging  the  qualifications  of  the 

presentee,  that  is  the  real  question,  —  as  the  acts  upon  the  true 

construction  of  which  the  whole  contest  ought  to  rest,  reserve 
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the  right  to  the  one,  and  the  jurisdiction  to  the  other;  which 
being  so,  it  necessarily  follows  that  that  only  can  be  a  true  con- 
struction of  the  acts,  and  a  proper  definition  of  those  terms,  which 
preserves  this  right  and  this  jurisdiction.  The  boundary  between 
the  two  must  be  so  fixed  that  the  one  must  not  be  permitted  to 
encroach  upon,  still  less  to  destroy,  the  other. 

If  it  were  safe  to  refer  to  the  law  and  practice  of  Englai^l  in 
ascertaining  the  meaning  of  those  terms,  whatever  doubt  may 
exist  would  be  speedily  solved.  It  is  the  undoubtec^  right 
of  the  patron  here  to  present,  *and  to  insist  upon  the  *725 
admission  to  the  benefice  of  any  qualified  person ;  and  the 
jurisdiction  of  the  bishop  is  confined  to  deciding  upon  the  quali- 
fication, or  rather  disqualification,  of  the  presentee.  But  I  have 
felt  desirous  of  avoiding,  as  far  as  possible,  any  reference  to  the 
law  and  practice  of  this  country,  and  to  discuss  and  decide  upon 
the  lavf  and  practice  and  authorities  of  Scotland  alone,  even  as  to 
the  meaning  of  the  terms  used ;  and  I  think  that  there  is  not  only 
in  the  statutes  themselves,  but  in  authorities  of  an  earlier  date, 
conclusive  proof  of  the  sense  in  which  these  terms  were  under- 
stood, from  the  earliest  periods,  and  of  the  meaning  which  ought 
to  be  attributed  to  them  in  putting  a  construction  upon  the 
statutes. 

That  the  right  of  patronage  as  it  existed  before  the  Reforma- 
tion, though  no  doubt  subject  to  the  jurisdiction  of  the  church  as 
to  the  qualificatiou  of  the  presentee,  was  not  subject  to  any  limit 
or  restriction  from  the  people  or  congregation,  has  not  been  dis- 
puted. 

In  1565,  the  General  Assembly,  in  a  message  to  the  Queen, 
expressed  their  opinions  as  to  the  meaning  of  those  terms,  patron- 
age of  the  patron,  and  trial  and  examination  by  the  church.  They 
say,  ^^  Our  mind  is,  not  that  her  Majesty,  or  any  other  patron, 
should  be  deprived  of  their  just  patronages ;  but  we  mean,  when- 
soever her  Majesty  or  any  other  patron  do  present  any  person  to 
a  benefice,  that  the  person  presented  should  be  tried  and  exam- 
'  ined  by  the  judgpnent  of  learned  men  of  the  church,  such  as  are 
the  present  superintendents;  and  as  the  presentation  unto  the 
benefice  appertains  unto  the  patron,  so  the  collation  by  law  and 
reason  belongs  unto  the  church,  and  the  church  should  not  be 
defrauded  of  the  collation,  no  more  than  the  patrons  of  their 
presentation ;  for  otherwise,  if  it  be  lawful  to  the  patrons 
to  present  whom  *  they  please  without  trial  or  examina-    *  726 
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tion,  wbat  can  abide  in  the  church  of  God  but  mere  igno- 
rance?" 

Balfour,  who  writes  in  1566,  sajrs,  "Any  lay  patron,  of  any 
kirk  or  benefice  vacant,  should  present  thereto  one  qualified  and 
habil  person,  of  sufficient  literature,  honest  in  life,  and  of  good 
manners."  At  this  time,  then,  all  the  church  asked,  as  against 
the  patron,  was  a  right  to  judge  of  the  qualification  of  the  pres- 
entee, —  that  is,  of  his  literature,  good  life,  and  manners. 

When,  therefore,  the  Act  of  1697,  c.  7,  ordained  that  the 
examination  and  admission  of  miniaters  should  be  in  the  power 
of  the  kirk  then  publicly  professed  within  the  realm,  the  presen- 
tation of  lay  patronage  was  always  reserved  to  the  just  and 
ancient  patrons,  and  directed  that  the  patron  should  present  one 
qualified  person  within  six  months,  otherwise  that  the  kirk  should 
have  power  to  dispose  the  same  to  one  qualified  person  for  the 
time,  it  is  clear  that  the  presentation  so  secured  to  the  la/ patron 
was  to  be  subject  only  to  the  trial  and  examination  of  the  church 
as  to  the  qualification  of  the  presentee,  that  is,  as  to  his  litera- 
ture, life,  and  manners ;  and  that  the  appeal  given  by  that  Act 
to  the  patron,  against  the  refusal  of  the  superintendent  to  receive 
and  admit  the  presentee,  applied  only  to  what  had  been  before 
the  subject  of  trial  and  examination ;  that  is,  his  qualification  as 
to  literature,  life,  and  manners. 

If  such  was  the  extent  of  the  right  of  patronage,  and  such  the 
limit  of  the  jurisdiction  of  the  church,  in  the  trial  and  examina- 
tion of  the  presentee,  under  the  statute,  of  1567,  c.  7,  there  will 
not  be  much  difficulty  in  tracing  these  rights  and  duties  through 
the  subsequent  statutes. 

By  the  statute  1592,  c.  116,  it  is  ordained, ".  That  all  pres- 

•  727    entations  to  benefices  be  directed  to  the  particular  *  pres- 

byteries, with  full  power  to  give  collation  thereupon,  and 
to  put  order  to  all  matters  and  causes  ecclesiastical  within  their 
bounds,  according  to  the  discipline  of  the  kirk,  provided  the 
aforesaid  presbyteries  be  bound  and  astricted  to  receive  and 
admit  whatsoever  qualified  minister  presented  by  his  Majesty  or 
laick  patrons." 

By  another  statute  of  the  same  year,  1592,  c.  117,  it  is  ordained, 
that,  upon  deprivation  of  a  minister,  the  patron  shall  present 
another  qualified  to  the  kirk,  within  six  months,  and  that,  if  he 
fail  to  do  so,  the  right  of  presentation  shall  devolve  to  the  pres- 
bytery, to  the  effect  that  they  may  dispose  of  the  same,  and  give 
collation  to  such  qualified  person  as  they  shall  think  expedient ; 
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provided  that,  in  case  the  presbjterj  refuse  to  admit  any  qualified 
minister  presented  to  them  by  the  patron,  it  shall  be  lawful  for 
the  patron  to  retain  the  whole  firuits  of  the  benefice  in  hi^  own 
hands. 

There  is  no  allusion,  in  any  of  these  statutes,  to  any  authority 
intervening  in  the  settlement  of  a  minister,  between  the  presen- 
tation by  the  patron,  and  the  admission  by  the  presbytery  of  a 
qualified  person  ;  which  qualifications  were  clearly  personal,  and 
of  which,  indeed,  the  church  was  to  judge,  but  ^^  was  bound  and 
astricted  to  receive  and  admit  any  person  presented  who  should 
be  qualified." 

There  is  no  allusion,  in  any  of  these  statutes,  to  any  election 
by  the  parishioners,  or  to  any  reference  to  them  for  approval  or 
disapproval.  The  early  reformers  had  struggled  for  some  such 
power,  and  in  the  First  Book  of  Discipline,  composed  in  1560, 
and  therefore  before  the  Act  of  1667,  and  in  the  Second  Book  of 
Discipline,  composed  in  1578,  and  therefore  before  the  two 
last  Acts,  it  is  expressly  claimed;  but  the  *  legislature  *728 
decides  against  it,  and  secured  to  the  patron  the  right  of 
presenting  the  minister,  and  to  the  church  the  power  of  rejecting 
him,  but  only  upon  the  ground  of  his  not  being  qualified.  Such 
were  the  terms  and  conditions  upon  which  the  Presbyterian 
church  government  was  established,  and  received  the  sanction 
of  the  legislature ;  but  it  appears  that  these  terms  and  conditions 
were  unwillingly  submitted  to,  for,  so  early  after  these  Acts  as 
the  year  1596,  the  Assembly  enacted,  and  attempted  to  establish, 
that  none  should  seek  presentation  to  benefices  without  advice  of 
the  presbytery,  and  that,  if  any  should  do  the  contrary,  they 
should  be  repelled.  And  this  was  approved  and  re-enacted  by 
the  Assembly  in  1638. 

.  When,  therefore,  the  legislature,  notwithstanding  this  feeling 
and  these  attempts  on  the  part  of  the  church,  declared  that  the 
presbyteries  were  bound  and  astricted  to  receive  and  admit  what- 
soever qualified  person  was  presented  by  the  lay  patrons,  there 
can  be  no  doubt  of  the  object  of  the  enactment,  or  of  the  con- 
struction to  be  put  upon  the  terms  used. 

The  Act  1690,  c.  23,  which  for  a  time  destroyed  patronage, 
recognizes  the  efficacy  with  which  it  had  been  exercised,  and 
recites  that  the  power  of  presenting  ministers  to  vacant  churches, 
of  late  exercised  by  patrons,  had  been  greatly  abused,  and  annuls 
and  makes  void  the  said  power  theretofore  exercised  by  any  pa- 
tron of  presenting  ministers  to  any  vacant  kirk ;  and,  to  the  effect 
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the  calling  and  entering  ministers^  in  aU  time  coming,  may  be 
orderly  and  regularly  performed,  it  enacts,  that  the  heritors  and 
elders  shall  propose  a  person  to  the  congregation,  to  be  approved 
or  disapproved  by  them :  if  they  disapprove  they  are  to  give  their 
reasons,  to  the  effect  the  affair  may  be  cognosced  by  the 

*  729    presbytery,  at  whose  judgment,  and  •  by  whose  determina- 

tion, the  calling  and  entry  of  the  minister  is  to  be  ordered 
and  concluded.  And  it  enacts  that,  if  application  be  not  made 
by  the  elders  and  heritors  to  the  presbytery  for  the  call  and  choice 
of  a  minister  witl^in  six  months,  the  presbytery  may  proceed  to 
provide  the  said  parish,  and  plant  a  minister,  tanqitam  jure  devo- 
luto:  and  it  provides  a  certain  compensation  to  the  patron  for 
the  right  of  presentation  thereby  taken  away. 

The  Act  10  Anne,  c.  12, 1711,  is  intituled,  "  An  Act  to  restore 
the  Patrons  to  their  ancient  rights  of  presenting  Ministers  to  the 
Churches  vacant."  It  recites,  that,  by  the  ancient  laws  and 
constitution  of  Scotland,  the  presenting  of  ministers  to  vacant 
churches  did  of  right  belong  to  the  patrons,  until,  by  the  Act 
of  1690,  the  presentation  was  taken  from  the  patrons,  and  given 
to  the  heritors  and  elders  ;  and  that  that  way  of  calling  ministers 
had  proved  inconvenient,  and  had  occasioned  great  heats  amongst 
those  who  by  that  Act  were  authorized  to  call  ministers,  and  had 
been  a  great  hardship  upon  the  patrons.  It  then  repeals  the  Act 
of  1690,  so  far  as  it  relates  to  the  presentation  of  ministers  by 
heritors  and  others  therein  mentioned,  and  enacts,  that  in  all 
time  coming  the  right  of  all  and  every  patron  and  patrons  to  the 
presentation  of  ministers  to  churches  and  benefices  be  restored 
and  confirmed  to  them,  any  Act  or  statute  to  the  contrary  not- 
withstanding;  and  that  it  should  be  lawful  for  any  person  who 
had  the  right  of  patronage  of  any  church,  to  present  a  qualified 
minister,  and  that  the  presbytery  shall,  and  is  hereby  obliged  to, 
receive  and  admit  such  qualified  person,  as  the  person  or  minister 
presented  before  the  making  of  that  Act  ought  to  have  been 
admitted. 

Such  are  the  legislative*  provisions   upon   the  subject 

*  730    *  in  contest  in  this  cause.     The  right  claimed  by  the  pur- 

suers, and  the  power,  or  duty,  claimed  by  the  defenders  to 
belong  to  them,  must  be  regulated  by  the  enactments  now  in 
force,  so  far  as  such  enactments  support  such  rights,  or  regulate 
such  powers  and  duties.  Other  authorities,  and  other  regulations* 
may  be  resorted  to  as  operative  in  matters  not  included  in  these 
enactments,  but  can  be  of  no  effect  as  to  any  matters  within 
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them.  What,  then,  is  the  true  construction  of  such  of  these 
enactments  as  are  now  in  force,  resorting  to  the  histoiy  of  the 
times  only  for  the  purpose  of  explaining  the  expressions  used  in 
those  statutes?  In  my  opinion  clearly  this,  that  the  patron's 
right  to  present  was  absolute,  but  to  be  exercised  only  in  favour 
of  a  qualified  person,  of  which  the  presbytery  were  to  judge. 
U  such  was  the  right  of  the  patrons  under  their  statutable  title, 
and  such  the  power  and  duty  of  the  presbytery,  it  is  only  neces- 
sary to  inquire,  whether  the  Act  of  1834  has,  or  has  not,  inter- 
fered with  their  right?  and,  whether  the  presbyiery,  in  the  course 
they  have  pursued,  have,  or  have  not,  assumed  a  power  beyond 
that  which  is  given  to  them  by  the  statutes  ? 

In  making  this  inquiry,  it  must  be  assumed,  that  the  presbytery 
were  armed  with  all  the  authority  which  the  General  Assembly 
could  give  to  them.  But  if  the  General  Assembly  had  no  power 
to  pass  the  Act  of  1834,  or  to  authorize  the  presbytery  to  follow 
its  directions,  the  presbytery  can  derive  no  protection  from  it. 
The  question,  therefore,  is  one  as  to  the  validity  and  efficacy  of 
the  Act  of  1834,  but  which  properly  arises  between  the  patron 
and  the  presbytery.  There  appears,  therefore,  to  be  no  ground 
for  the  objection  raised,  that  the  contest  is  with  the  General 
Assembly,  who  are  not  represented  in  this  cause. 

*  What,  then,  was  the  act  of  the  presbytery  of  which  *  731 
the  patron  complains  ?  It  appears  from  their  proceedings, 
as  printed,  that  the  presentation  was  duly  made,  and  the  form 
being,  as  I  understand,  the  usual  and  old  accustomed  form,  is  not 
immaterial.  The  patron  nominates  and  presents  the  minister  to 
be  minister  of  the  parish,  grants  to  him  the  glebe  and  stipend, 
requires  the  presbytery  to  take  trial  of  his  qualification,  hterar 
ture,  life,  and  conversation ;  and  having  found  him  fit  and  quali-. 
fied  for  the  function  of  the  ministry  of  the  said  church,  to  admit 
and  receive  him  thereto,  and  give  him  his  act  of  ordination  and 
admission. 

THis  form  of  presentation  appears  to  me  correctly  to  describe 
the  rights  of  the  patron,  and  the  duties  of  the  presbytery,  as  pre- 
scribed by  the  statutes. 

This  presentation,  with  all  the  usual  papers,  being  laid  before 
the  presbytery,  they  in  so  far  sustained  the  presentation  as  to  find 
themselves  prepared  to  appoint  a  day  for  moderating  in  a  call  to 
the  presentee ;  and,  accordingly,  they  appointed  a  day  for  that 
purpose.  On  the  day  appointed,  a  call  was  produced,  and  signed 
in  the  usual  manner.    The  presbytery  then  gave  opportunity  for 
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the  male  heads  of  families,  whose  names  stood  on  the  roll,  to 
give  in  special  objections,  or  dissents,  to  the  admission  of  the 
presentee.  No  special  objections  were  given  in,  but  it  appears 
that  a  majority  of  the  heads  of  families  whose  names  appear  on 
the  roll  dissented. 

It  was  then  moved,  that  the  presentee's  call,  being  signed  only 

by  three  persons,  was  insufficient ;  upon  which  a  counter  motion 

was  made,  that  the  presbytery  refuse  to  act  in  terms  of  the 

motion,  it  being  incompetent  in  that  stage  of  the  business ;  which 

last  motiq^  was  carried,  —  not  an  unimportant  circum- 

*  732   stance,  *  with  reference  to  the  argument  that,  in  rejecting 

the  presentee,  the  presbytery  were  only  adjudicating  upon 
the  sufficiency  of  the  call. 

At  a  subsequent  meeting  of  the  presbytery,  it  was  moved  and 
seconded,  that  in  conformity  with  the  sentence  of  the  Greneral 
Assembly  of  1835,  and  the  interim  act  of  the  General  Assembly 
of  1834,  the  presbytery  do  now  reject  the  presentee  ;  which  the 
presbytery  agreed  to  be  determined  in  terms  thereof. 

It  appears,  therefore,  that  there  never  was  any  adjudication 
upon  the  call,  but  that  the  presbytery  rejected  the  presentee, 
because  a  majority  of  heads  of  families,  whose  names  appeared 
upon  the  roll,  dissented.  It  is  also  clear  that  such  rejection  was 
not  in  consequence  of  any  adjudication  of  the  presbytery  upon 
the  qualification  of  the  presentee.  Such  adjudication  can  only 
be  made  upon  the  trial ;  but,  according  to  the  form  adopted,  the 
call  must  be  sustained  before  the  trials  are  proceeded  with,  and, 
by  the  article  viii.  of  the  act  of  1834,  the  presbytery  was  to  pro- 
ceed to  the  trials,  only  in  the  case  of  the  dissents  not  being  a 
majority  of  the  persons  on  the  roll. 

.  Now,  if  it  was  the  right  of  the  patron,  under  the  statutes,  to 
present  a  qualified  person ;  and  if  the  presbytery  was  obliged  to 
receive  and  admit  such  qualified  person,  which  are  the  words  of 
the  statute  of  Anne,  what  possible  right  could  the  presbytery 
have  to  reject  a  person  duly  presented,  without  any  trial  of  his 
qualification,  because  a  majority  of  the  heads  of  families  dis- 
sented ?  There  is  no  such  restriction  upon  the  right  of  patronage 
and  presentation  in  the  statute,  but,  on  the  contrary,  the  right  is 
unfettered  and  unlimited,  except  as  to  the  person  presented 

*  733   being  qualified.    Looking,  therefore,  to  the  *  statutes  as 

giving,  or,  rather,  as  securing  and  defining  the  rights  of  the 
patron,  it  does  not  appear  to  me  to  be  a  matter  of  doubt  that  the 
presbjrtery,  in  rejecting  the  presentee,  has  acted  in  opposition  to 
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the  provision  of  those  statutes,  and  in  violation  of  the  rights  of 
the  patron,  which  those  statutes  intended  to  secure. 

If  the  question  had  been  as  to  the  confitruction  of  those  statutes 
simply,  it  does  not  appear  to  me  to  be  possible  that  any  serious 
doubt  could  have  been  entertained ;  and  it  may  therefore  be 
thought  that  I  have  unnecessarily  occupied  so  much  time  in  con- 
sidenng  this  part  of  the  subject.  I  have  been  induced  to  do  so 
from  a  conviction,  that  a  due  understanding  of  the  construction 
of  these  statutes  must  lead  to  an  easy  solution  of  the  several  col- 
lateral questions  which  have  been  fully  discu^ed  in  the  several 
stages  of  this  cause,  and  which  have  given  rise  to  the  difficulties 
which  have  been  thought  to  belong  to  the  question  between  the 
parties.  In  considering  these  collateral  questions,  I  have,  there- 
fore, assumed,  that  according  to  the  true  construction  of  the 
statutes,,  there  is  thereby  reserved  to  the  patron  the  right  of  pre- 
senting a  qualified  person,  and  to  the  presbytery  the  right  of  try- 
ing his  qualifications,  and  the  power  of  rejecting  him  if  found 
not  to  be  qualified. 

If  such  be  the  constniction  of  the  statutes,  of  what  purpose 
can  it  be  to  coiisider  the  supposed  legislative  power  of  the  Gene- 
ral Assembly  ?  For  it  cannot  be  contended,  that  there  can  exist 
in  the  General  Assembly  any  legislative  power  to  repeal,  control, 
or  interfere  with  enactments  of  the  legislature : —  so  that  even  if 
the  subject-matter  were  found  to  be  within  the  general 
legislative  power  of  the  General  Assembly,  *  it  would  be  *  734 
powerless  as  to  such  subject-matter,  so  far  as  it  is  regulated 
by  statute.  It  would,  therefore,  be  beyond  the  powers  of  the 
General  Assembly  to  interfere  with  the  right  of  the  patron,  as 
secured  by  statute,  by  adding  to  the  powers  of  the  presbytery. 

But  this  legislative  power  claimed  for  the  General  Assembly  is 
confined  to  ecclesiastical  matters;  and  it  is  insisted  that  the' 
matter  to  which  the  act  of  1834  applies  is  ecclesiastical.  Now, 
although  it  is  clear  that  if  it  were  so,  the  legislative  power  of  the 
General  Assembly  would  be  controlled  by  the  statute,  it  is  worth 
considering  whether  the  matter  in  question  can  be  treated  as 
ecclesiastical.  It  is  clear  that  there  is  nothing  ecclesiastical  in 
the  right  of  presentation,  —  that  is  a  purely  civil  right.  The 
adjudication  upon  the  qualification  of  the  presentee  may  be  a 
matter  ecclesiastical ;  but  it  is  the  right  of  presentation,  and  not 
the  power  of  adjudication,  which  is  affected  by  the  act  of  1834, — 
nqt  the  power  of  adjudication,  because  that  is  to  be  exercised 
upon  the  examination  and  trials  which,  according  to  the  proceed- 
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ings  of  the  presbytery  in  this  case,  following  the  directions  of  the 
act  of  1834,  have  never  been  entered  upon^  —  but  certainly  the 
right  of  presentation,  because  if  that  right  consists  in  selecting 
the  minister,  and  calling  upon  the  presbytery  to  admit  him  if 
found  qualified,  and  for  that  purpose  to  examine  and  try  him,  it 
is  a  direct  interference  with  that  right  to  say,  we  will  not  examine 
and  try  the  minister  presented,  and,  though  qualified,  we  will  not 
admit  him  if  any  other  person  or  persons,  be  they  who  they  may, 
object  to  him.  Is  it  no  infringement  of  a  right,  to  give  to  others 
a  veto  upon  the  ejcercise  of  it  ? 

As  an  argument  in  favor  of  the  proposition,,  that  what 

*  785    the  presbytery  has  done  is  matter  exclusively  *  of  ecclesi- 

astical cognizance,  it  has  been  contended,  that  the  ordina- 
tion of  a  minister  is  part  of  the  proceedings  for  settling  him  in 
the  parish,  and  that  the  civil  Courts  can  therefore  have.no  juriB- 
'  diction  over  any  part  of  such  proceedings.  It  is  true  that  the 
ordination,  in  general,  takes  place  upon  the  settlement  of  the 
minister ;  but  it  seems  quite  clear  that  the  two  are  altogether  dis- 
tinct. The  ordaining  may,  and  often  does,  take  place  without 
-any  preferment,  as  when  a  minister  is  ordamed  fot  the  purpose  of 
becoming  a  missionary.  So  a  minister  may  be,  and  often  is, 
settled  in  a  parish  without  ordination,  as  when,  having  been 
ordained  and  settled  in  one  parish,  he  is  transferred  to  and  settled 
in  another.  Indeed,  the  offices  of  ordaining  the  minister  and  of 
settling  him  in  the  parish  are  performed  by  different  authorities. 
The  first,  by  members  of  the  church  only ;  the  latter,  by  the 
presbytery  at  large.  But  how  can  the  interlocutor  complained  of 
interfere  with  the  office  of  ordination  ?  That  takes  place  after 
the  presentee  has  been  put  upon  his  trials,  and  found  qualified, 
and  no  valid  objection  made.  The  discretion  and  duty  confided  to 
those  who  are  to  confer  orders,  remain  unaffected  by  the  taking 
the  presentee  upon  trials,  which  is  all  that  the  interlocutor  declares 
that  the  presbytery  ought  to  have  done. 

But  this  consideration  opens  another  objection  to  the  act  of 
1834,  as  it  enables  the  majority  dissenting  to  interfere,  as  well 
with  the  province  of  the  church  in  ordaining  the  minister,  as  with 
Hie  right  of  the  patron  to  present  him.  That  the  act  of  1834  does 
in  its  operation  interfere  with  the  right  of  presentation  is  obvi- 
ous; but  it  is  contended  that  it  does  so  indirectly  only,  and 
merely  through  the  exercise  of  the  ecclesiastical  power  of 

*  786    adjudication  upon  the  *  qualifications,  of  which,  it  is  sa^d, 

that  being  acceptable  to  the  parishioners  is  one ;  and  that 
[  528  ] 


THE  PBESBYTEBT  OF  AUCHTEBABDEB  t^.   KJNN0T7LL.  *  786 

being  objectionable  to  a  majority  of  the  heads  of  families  is  a  dis- 
qualiiication. 

I  have  already  observed,  that  the  presbytery  is  deprived  of 
this  argument  by  the  proceedings  adopted.  That  body  rejected  ' 
the  presentee  before  the  time  arrived  for  adjudication  upon  his 
qualifications.  But  if  it  be  clear,  as  it  certainly  is,  that  the  quali- 
fications referred  to  in  the  statutes  are  personal  qualifications, 
"  literature,  life,  and  manners,"  there  can  be  no  ground  for  con- 
tending that  the  dissent  of  the  majority  of  the  heads  of  families  is 
a  disqualification  within  the  meaning  of  the  statutes.  It  cannot 
be  so  in  substance,  and  it  has  not  been  so  treated  in  form.  How 
can  the  dissent  of  any  person  be  a  disqualifiation  of  the  presentee, 
more  than  the  want  of  a  previous  consent  of  the  presbytery,  as 
attempted  in  15&6  ?  If  the  presbyteries  have  the  powers  of  impos- 
ing this  obstruction  to  the  exercise  of  the  right  of  presentation,  it 
is  clear  that  there  can  be  no  limit  but  their  own  will  to  the 
obstruction  which  may  be  afterwards  added.  It  can  exist  only  at. 
their  discretion.  They  will  have  the  power  of  appropriating  it  to 
themselves,  or  of  giving  it  to  others,  in  defiance  of  the  statutable  . 
title  of  the  patron. 

Another  ground  upon  which  the  act  of  1834  has  been  justified, 
and  which  is  recited  in  it  as  the  foundation  of  it,  is,  that  it  is  a 
fundamental  law  of  the  Church  of  Scotland,  that  no  person  shall 
be  intruded  in  any  congregation  contrary  to  the  will  of  the  people ; 
and  that  the  act  is  only  an  arrangement  to  carry  that  principle  into 
effect.  Whether  that  is,  or  ever  was,  a  law  of  the  Church  of  Scot* 
land,  is  perfectly  immaterial,  if  the  statutes  contain  enact- 
ments and  confer  *  rights  inconsistent  with  any  such  princi-  *  737 
pie  or  with  the  execution  of  any  such  law.  The  absolute 
right  of  patronage,  subject  only  to  the  rejection  of  the  presented 
by  the  adjudication  of  the  presbytery  for  want  of  qualification, 
which  is  secured  by  the  statute,  is  inconsistent  with  the  exercise  of 
any  volition  by  the  inhabitants,  however  expressed.  The  Second 
Book  of  Discipline,  c.  12,  p.  9,  says,  **  that  the  liberty  of  elec- 
tion, so  that  none  be  intruded  upon  any  congregation  by  the 
prince,  or  any  inferior  person,  without  the  assent  of  the  people, 
cannot  stand  with  patronage  and  presentation."  Therefore,  the 
reformers  of  those  days  sought  to  destroy  patronage;  but  the 
legislature  rejected  the  proposition,  and  confirmed  the  law  of 
patronage.  And  now  it  is  contended  that  the  power  of  rejec- 
tion does  not  interfere  with  the  civil  rights  of  patronage  and 
presentation.  But  how  stands  the  evidence  as  to  this  being  a 
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fundamental  law  of  the  Church  of  Scotland?  It  certainly  is 
unfortimate  for  the  argument  in  support  of  this  supposed  law, 
that  the  17th  article  of  the  act  of  1834  is  directly  at  variance  with 
it,  as  it  gives  to  the  presbytery,  acting /wr^  devolvio^  the  power  of 
appointing  a  minister  without  any  reference  to  the  wishes  of  the 
congregation.  I  am  now  inquiring  what  evidence  there  is  of  the 
principle  of  non-intrusion  having  been  the  law  of  the  church. 
That  it  never  was  the  law  of  the  land  sufficiently  appears  from 
the  statutes  I  have  referred  to. 

In  the  message  of  the  General  Assembly  to  the  Queen,  in  1565, 
there  is  no  aUusion  to  any  such  principle.  The  First  Book  of 
Discipline  proposed,  that  if  upon  open  audience  the  ministers  be 
found  unobjectionable  in  doctrine,  life,  and  utterance,  the  con- 
gregation are  unreasonable  if  they  reject  him,  and  that 
*  738  they  *  should  be  compelled  by  the  censure  of  the  church 
to  receive  him ;  and  this  is  not  a  violent  intrusion. 

In  1649,  when  the  church  enjoyed  the  patronage,  they  did  not 
give  to  the  congregation  the  right  of  dissenting,  but  only  of  stat- 
ing objections,  of  which  the  presbytery  were  to  judge,  —  which 
was  the  principle  of  the  Act  of  1690,  c.  23. 

No  doubt  many  attempts  have  been  made  to  destroy  patronage, 
and  to  introduce  the  principle  of  election  in  various  .forms:  the 
attempts  have  failed ;  so  far  as  the  principle  of  non-intrusion  is 
inconsistent  with  the  rights  of  patronage  secured  by  statute,  it 
could  not  be  the  law  of  the  church ;  and,  in  the  instances  referred 
to,  the  principle  has  rather  been  to  admit  the  congregation  to 
state  objections,  than  to  give  them  an  arbitrary  power  of  rejection. 

Connected  with  this  supposed  law  of  non-intrusion,  is  another 
of  the  arguments  in  favour  of  the  act  of  1834,  that  it  is  a  regula- 
tion of  the  call ;  and  that  as  the  call  is  a  matter  ecclesiastical,  the 
church  alone  had  the  power  to  regulate  it.  To  this  the  first  and 
obvious  answer  is,  that,  whether  the  provisions  of  the  act  of  1834 
be  or  be  not  connected  with  the  call,  and  whether  the  call  be  or 
be  not  part  of  the  ecclesiastical  function  of  admission,  the  Gren- 
eral  Assembly  had  no  right  to  make,  and  the  presbytery,  there- 
fore, had  no  right  to  follow,  any  regulations  inconsistent  with  the 
right  of  the  patron  as  secured  by  the  statutes.  But  it  appears  to 
me  that  there  is  no  ground  for  connecting  these  regulations  with 
the  call ;  and  that  th.e  call  itself,  whatever  may  be  its  origin  or 
meaning,  cannot  be  so  used  as  to  interfere  with  the  right  of 
patronage.  The  call  is,  in  form,  merely  an  invitation  and  re- 
quest by  the  inhabitants  subscribing  it  to  the  presentee  to  take 
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upon  himself  the  spiritual  charge  of  ♦  the  parish,  promis-  *  789 
ing  to  him  all  due  respect,  encouragement,  and  obedience. 
It  is  a  request  not  to  decline  the  office  to  which  he  has  been  pre* 
sented.  It  implies  no  power  or  authority  on  those  who  subscribe 
it.  It  does  not  profess  to  be  the  act  of  the  inhabitants  at  large, 
or  even  of  a  majority  of  them. 

The  act  of  1884  does  not  treat  the  regulation  prescribed  for 
enforcing  the  veto  as  part  of  the  call,  although  it  directs  such 
regulation  to  be  put  in  force  at  the  time  of  inoderating  in  the 
call.  If  the  majority  disapprove,  the  presentee  is  to  be  rejected, 
but  without  xeference  to  the  call.  And  so  the  presbytery  have 
acted,  and  their  acts  have  been  approved  by  the  Assembly ;  for 
it  not  only  appears  that  the  presentee  was  rejected  without  any 
adjudication  upon  the  call,  but,  after  it  had  been  finally  ascer- 
tained that  a  majority  dissented,  —  upon  a  motion  being  made 
that  the  call  was  not  good  and  sufficient,  —  they  refused  to  act  in 
the  terms  of  the  motion,  as  being  incompetent  in  that  stage  of  the 
business ;  and  their  next  act  was  to  reject  the  presentee  upon 
the  ground  of  the  dissents,  without  any  reference  to  the  call. 
And  this  is  not  only  admitted  to  be  so  by  the  defenders,  but  is 
one  of  the  arguments  urged  against  the  jurisdiction  of  the  Court 
of  Session,  the  call  being,  as  it  is  said,  a  matter  ecclesiastical,  and 
there  having  been  no  adjudication  upon  the  call.  Under  these 
circumstances,  there  seems  to  be  no  groimd  for  justifying  what . 
has  taken  place  under  the  act  of  1884,  as  a  proceeding  in  moder- 
aidng  in  the  call. 

But,  if  this  were  otherwise,  can  it  be  maintained  that  the  call 
can  be  used  in  such  a  manner  as  to  prejudice  a  right  secured  by 
Act  of  Parliament ;  and  above  all,  that  it  can  be  altered  from  a 
form,  in  that  respect  innocuous,  so  as  to  produce  that 
effect  ?  *  Whether  the  call  be  considered  matter  ecclesi-  *  740 
astical  or  not,  it  must  be  subject  to  the  control  of  Parlia- 
ment, and  must  be  accommodated  to  the  provisions  of  its  enact- 
ments. If  it  existed  before  the  Act  of  1711,  in  a  form  to 
interfere  with  patronage,  it  was  so  tax  restricted  by  that  Act. 
Considering,  however,  the  arguments  which  have  been  urged  in 
this  case  upon  the  subject  of  the  call,  it  seems  necessary  to 
inquire,  in  some  degree,  as  to  its  apparent  origin  and  nature. 

The  term  seems  first  to  occur  at  periods  when  the  early  reform- 
ers were  struggling  for  the  election  of  ministers.  The  Acts  of 
1567  and  1592  negatived  this  claim ;  but  the  struggle  continued, 
and  at  different  times,  subsequently,  it  was  attended  with  sue- 
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cess ;  and  in  the  Act  of  1690,  by  which  patronage  was  for  a  time 
destroyed,  the  expression,  "calling  and  entering"  ministers, is 
used,  —  the  calling  being  apparently  put  in  opposition  to  pre- 
senting: and  in  the  Act  of  1711,  by  which  patronage  was 
restored,  there  is  no  longer  any  mention  of  "  calling  ;  "  but  the 
patron's  right  to  present,  and  the  presbytery's  duty  to  receive, 
and  admit,  a  qualified  person  so  presented,  are  the  only  Acts 
referred  to  as  incident  to  filling  the  vacant  churches.  The  Act  of 
1649  uses  the  term  "  call,"  in  the  same  sense  as  the  Act  of  1690. 
It  declares  the  title  of  a  minister  valid  who,  upon  the  suit  and 
calling  of  the  congregation,  after  due  examination  of  his  litera- 
ture and  conversation,  shall  be  admitted  by  the  presbytery, 
though  he  have  no  presentation. 

If,  then,  the  call  was  what  the  reformers  were  desirous  of  sub- 
stituting for  patronage,  when  the  latter  was  finally  established  by 
the  Act  of  1711,  the  call  could  only  be  continued  as  a  form ; 
*  741  and  if,  before  *  that  time,  it  was  only  to  be  substituted  for 
the  civil  right  of  patronage,  why  was  not  the  substituted 
right  to  be  of  the  same  character  as  the  original  ?  why,  if  the 
patronage  was  a  civil  right,  was  the  call  to  be  a  matter  ecclesias- 
tical ?  Both  were  the  exercise  of  the  right  of  selecting  the  indi- 
vidual, and  bringing  him  to  the  church  for  examination  and 
admission.  Till  the  person  selected  was  so  presented,  or  called, 
and  brought  to  the  church,  the  ecclesiastical  jurisdiction  does  not 
appear  to  have  commenced.  It  is  true  that  many  instances  have 
been  produced  of  questions  as  to  the  validity  of  the  call  having 
been  brought  before  the  Assembly  from  the  decisions  of  the  pres- 
bytery ;  and  if,  in  any  of  those  cases,  the  result  had  been,  that 
the  patron  had  been  deprived  of  the  benefit  of  his  right  of  pres- 
entation by  a  final  judgment  of  the  Assembly  that  the  call  was 
insufficient,  it  would,  no  doubt,  operate  as  a  case  in  which  the 
individual  patron  had  acquiesced  in  the  jurisdiction  of  the  Assem- 
bly :  but  if  no  such  case  can  be  produced,  and  if,  on  the  contrary, 
the  result  of  the  appeal  to  the  Assembly  was,  either  a  settlement 
by  arrangement,  or  a  decision  in  favour  of  the  patron  against  the 
prior  proceedings  of  the  presbytery,  of  which  the  case  of  Dun- 
fermline, in  1752,  is  a  remarkable  instance,  then  the  fact  of  no 
case  upon  this  point  having  been  brought  before  the  civil  tribu- 
nals is  fully  explained. 

It  appears,  indeed,  that  for  many  years  after  the  Act  of  1711, 
the  difficulties  thrown  in  the  way  of  the  patrons  were  such,  that 
"their  rights  were  but  sparingly  enforced.  But  it  is  admitted  that 
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in  all  the  latter  times  the  decisions  of  the  Assembly  have  been 
in  favour  of  the  patrons,  holding  any  call  to  be  sufficient,  and 
thereby  treating  it  as  a  mere  form.  It  is  impossible  too 
highly  to  praise  the  good  Sense  of  those  ♦  distinguished  *  742 
members  of  the  church,  who,  seeing  that  the  law  was 
against  them,  avoided  giving  oflFence  to  their  less  discreet  brethren 
by  preserving  the  form  of  the  call,  but  at  the  same  time  so  dealt 
with  it  as  not  to  let  it  interfere  with  the  right  of  the  patron ;  and 
thereby  avoided  a  collision  in  which  it  was  certain  that  the  church 
must  have  been  defeated. 

I  cannot,  therefore,  consider  the  proceedings  which  have  been 
produced  from  the  records  of  the  Assembly  respecting  the  calls 
as  of  any  weight  upon  the  present  question.  They  cannot  be  of 
any  weight,  except  when  they  show  acquiescence  in  the  jurisdic- 
tion by  the  patrons;  for,  as  acts  ascribing  a  jurisdiction  to  the 
Assembly  itself,  they  can  only  be  classed  with  such  proceedings 
as  the  Assembly  adopted  in  1696,  and  1638,  and  1736.  They 
attempted  to  establish  rules  as  to  patronage  in  direct  opposition 
to  the  provisions  of  existing  statutes.  And,  looking  to  the  pro- 
ceedings of  the  Assembly  itself  down  to  the  year  1834,  they 
exhibit,  indeed,  in  the  earlier  times,  a  struggle  against  the  right 
of  the  patrons,  as  defined  by  statute,  but  afterwards  a  gradual 
acquiescence  in  those  rights,  and  submission  to  the  law. 

The  Second  Book  of  Discipline  had  declared  the  obvious  truth, 
that  patronage  and  election  could  not  stand  together.  An  effec- 
tual-call is  equally  inconsistent  with  patronage ;  and  the  church, 
therefore,  most  properly  treated  any  call  as  sufficient.  I  do  not, 
however,  think  it  necessary  to  express  any  opinion  upon  the 
origin  or  .the  effect  of  the  call,  except  so  far  as  the  use  made  of  it 
may  interfere  with  the  rights  of  the  patron  as  secured  by  statute. 
With  such  rights,  the  call,  in  its  original  form,  could  not  have 
been  permitted  to  interfere ;  no  new  regulations,  inconsist- 
ent with  those  rights,  can  be  legal,  —  they  can  give  *  no  *  743 
authority  from  being  clothed  with  the  name  of  a  call,  from 
which,  in  form  and  in  substance,  they  entirely  differ. 

It  has  been  suggested  by  the  highest  authority,  that  the  Act  of 
1711,  in  enacting  that  the  presbyteries  shall  receive  and  admit 
the  persons  presented  by  the  lay  patrons  in  the  same  manner  as 
the  persons  or  ministers  presented  before  the  making  of  this  Act 
ought  to  have  been  admitted,  intended  to  have  preserved  the 
form  prescribed  by  the  Act  of  1690,  c.  23,  for  the  purpose  of 
enabling  the  congregation  to  state  objections  to  the  presentee  for 
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the  consideration  of  the  presbytery,  and  subject  to  being  over- 
ruled by  them.  If  that  should  be  the  right  construction  of  the 
words  in  the  statute  of  Anne,  it  would  not  affect  the  present  ques- 
ion.  That  part  of  the  provisions  of  the  act  of  1690  would  be 
consistent  with  what  has  often  been  contended  for  as  a  proper 
course,  and  what,  in  form  at  least,  prevails  upon  ordination  in 
England  and  in  Scotland.  It  would  in  effect  only  add  to  the 
facUities  of  the  presbytery  in  judging  of  the  qualifications  upon 
the  trials ;  but  it  has  no  resemblance  to  the  provisions  of  the  act  of 
1834,  which,  instead  of  giving  an  opportunity  to  the  inhabitants 
to  state  objections  which  the  presbytery  may  disregard,  enables 
a  majority  by  dissenting,  without  any  reasons  stated,  to  deprive 
the  presbytery  of  the  power  of  adjudicating  upon  the  qualifica- 
tions of  the  presentee. 

It  is  therefore  unnecessary  to  express  any  opinion  upon  this 
point :  but  to  guard  against  misapprehension,  I  will  only  say,  that 
there  appear  to  me  to  be  difficulties  to  be  overcome,  before  this 
construction  of  the  statute  of  1711  can  be  adopted,  of  which  I 
have  not  been  able  to  find  any  solution.  It  is  sufficient  for  the 
present  puipose  to  observe,  that  if  that  be  the  true  con- 
*  744  struction  *of  the  Act  of  1711,  the  act  of  1834  would  be 
equally  an  invasion  of  the  right  of  the  patron.  I  cannot, 
therefore,  hesitate  to  declare  my  decided  opinion,  that  the  pro- 
ceedings of  the  presbytery,  founded  upon  the  act  of  the  Assem- 
bly of  1834,  amount  to  an  illegal  interference  with  the  right  of 
the  patron  as  secured  by  statute  ;  and  that  a  wrong  has  thereby 
been  sustained  by  the  pursuer. 

The  next  subject  for  consideration  is  the  remedy  for  this  wrong ; 
and  before  I  apply  myself  to  the  consideration  of  the  objections 
which  have  been  made  to  the  proceedings  of  the  Court  of  Session 
for  this  purpose,  I  must  make  some  observations  upon  an  argu- 
ment of  a  more  general  nature,  urged  on  behalf  of  the  defender, 
which,  if  well  founded,  would  in  effect  give  to  the  General  Assem- 
bly a  legislative  power  uncontrollable  even  by  Parliament ;  and 
would  exhibit  a  case,  I  will  not  say  of  wrong,  as  that  would  be  a 
contradiction  in  terms,  but  of  a  serious  deprivation  of  valuable 
civil  private  rights,  without  the  possibility  of  redress. 

It  is  argued,  that,  although  the  right  of  presentation  belongs 
to  the  patron,  yet  that  every  thing  connected  with  the  admission 
of  the  minister  after  the  presentation,  is,  by  law,  subject  to  the 
jurisdiction  and  direction  of  the  church :  that  the  General  Assem- 
bly has  legislative  power  to  make  what  regulation  it  thinks  fit 
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upon  that  subject ;  and  that  no  complaint  can  be  made  of  any 
thing  done  by  the  presbytery,  relative  to  the  admission  of  min- 
isters, but  to  the  superior  ecclesiastical  courts ;  that  is,  ultimately, 
to  the  Assembly.  The  result  would  necessarily  be  that  the  . 
Assembly,  in  its  legislative  capacity,  might  make  laws  destructive 
of  the  right  of  patronage  ;  and,  having  sole  jurisdiction  over 
the  execution  of  its  own  laws  by  the  *  inferior  jurisdictions,  *  746 
no  means  would  exist  of  questioning  the  legality  of  its  en- 
actments. This  is  but  a  mode  of  describing  pure  despotism.  If 
any  such  power  had  existed  in  the  church,  the  struggle  against 
patronage,  continued  through  so  many  years,  could  not  have  been 
unsuccessful.  Whatever  Parliament  might  have  enacted,  the 
General  Assembly  had  only  to  enact  laws  of  its  own  inconsistent 
with  the  enactments  of  Parliament,  and  itself  to  have  enforced 
the  execution  of  them.  It  could  not  have  failed  to  effectuate 
what  it  attempted  in  1596  and  1638,  by  accepting  the  presenta- 
tion, but  enacting,  at  the  same  time,  that  the  presbytery  should 
not  proceed  to  admit  the  presentee  unless  he  had  previously 
received  the  consent  of  the  presbytery.  From  a  rejection  by  the 
presbytery  upon  this  ground,  there  would,  according  to  the  argu- 
ment, be  no  appeal  or  means  of  redress,  but  by  application  to  the 
General  Assembly,  who,  supporting  the  act  of  the  presbytery  in 
the  execution  of  their  own  enactment,  would  at  once  transfer  the 
right  of  patronage  from  the  lay  patron  to  the  presbytery. 

However  extravagant  this  proposition  may  appear  to  be,  it  is 
necessarily  included  in  the  argument  for  the  defenders.  If  the 
presbytery  may  refuse,  not  to  receive,  but  to  act  upon  a  presen- 
tation, because  a  majority  of  heads  of  families  dissent,  why  may 
they  not  do  so  because  a  majority  do  not  assent  at  a  meeting  held 
for  that  purpose,  —  which  is  election ;  or  because  a  majority  of 
the  presbytery  do  not  assent, — which  is,  in  fact,  the  usurpation 
attempted  in  1596  and  1638  ?  In  all  these  cases  the  violation 
and  destruction  of  private  civil  rights  would  be  effectual,  because 
the  only  remedy,  according  to  the  argument,  would  be  by  appli- 
cation to  the  authors  of  the  wrong.  Nothing  can  be  further 
from  my  wishes  than  to  treat  lightly  the  *  opinions  which  *  746 
have  been  expressed  by  any  of  the  very  learned  and  able 
Judges  who  dissented  from  the  judgment  of  the  Court  of  Session, 
but  it  is  impossible  to  do  justice  to  the  case  without  following 
out  these  opinions  to  what  appear  to  me  to  be  their  inevitable 
results. 

Those  who  contend  that  there  is  no  remedy  for  the  wrong 
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which  has  been  committed  in  any  existing  law,  suggest  that 
redress- can  be  obtained  only  by  application  to  Parliament.  But 
if  the  right  be  already  established  by  statute,  and  if  the  wrong- 
consists  in  a  violation  of  the  right  so  resting  upon  the  authority 
of  Parliament,  it  is  not  easy  to  conceive  in  what  manner  Parlia- 
ment may  be  able  hereafter,  with  more  success,  to  secure  the 
objects  of  its  enactments:  certainly  not  without  a  more  direct 
and  important  interference  with  the  powers,  legislative  and  judi- 
cial, claimed  by  the  Assembly,  than  the  judgment  of  the  Court 
of  Session  can  be  supposed  to  efiFect. 

It  is  said,  however,  that  the  legislative  power  claimed  for  the 
Assembly  has,  itself,  the  authority  of  Parliament  as  its  founda- 
tion ;  because  the  Statute  of  1567,  c.  7,  after  giving  to  the  patron 
who  presents  a  person  qualified  to  his  understanding  to  the  super- 
intendent of  the  kirk,  an  appeal  to  the  superintendent  of  the 
province,,  and  from  him  to  the  General  Assembly,  if  the  person 
presented  be  not  received  and.  admitted,  declares  that  the  cause,  | 

having  been  decided  by  the  Court  of  Assembly,  shall  take  end  as  | 

they  decern  and  declare.    That  which  is  the  subject-matter  of  i 

appeal,  is  to  take  end  by  the  decision  of  the  General  Assembly.  i 

What  that  subject-matter  is,  appears  from  the  earlier  parts  of  the  i 

statute,  namely,  the  examination  of  the  person  presented  as  quali- 
fied according  to  the  understanding  of  the  patron.     As  to 

*  747    his  qualification  and  *  his  subsequent  admission, — a  duty 

to  be  performed  after  taking  the  presentee  upon  his  trials, 
and  which  can  have  no  reference  to  a  rejection  of  him,  not  for 
want  of  any  qualification,  but  by  the  dissent  of  an  authority  inter- 
posed to  the  prejudice  of  the  patronage,  which  it  was  the  object 
of  that  Act  to  protect, — it  is  not  disputed,  that,  as  to  matter  of 
qualification,  which  is  submitted  to  the  decision  of  the  church, 
the  judgment  of  the  Assembly  upon  appeal  is  final. 

It  has  also  been  suggested,  that  the  provisions  in  the  Act  of 
1592,  that  the  presbytery  are  to  put  order  to  all  matters  and 
causes  ecclesiastical,  according  to  the  discipline  of  the  kirk, 
amounts  to  a  direct  committal  of  all  ecclesiastical  affairs,  and, 
amongst  those,  every  thing  connected  with  the  admission  and 
collation  of  ministers,  to  the  exclusive  jurisdiction  of  the  church 
courts.  But  in  this  suggestion  the  proviso  which  immediately 
follows  is  overlooked,  which  provides  that  the  aforesaid  presby- 
teries be  bound  and  astricted  to  receive  and  admit  whatsomever 
qualified  minister  presented  by  his  Majesty  or  laick  patrons ;  by 
which  it  is  clear  that  the  presentation  was  not  a  matter  ecclesias- 
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tical,  as  to  which  the  presbytery  were  to  put  order,  but  that  they 
were  to  be  bound  to  receive  and  admit  a  qualified  person  pre- 
sented to  them,  whatever  order  they  might  put  to  any  matters  or 
causes  ecclesiastical.  This  Act,  so  far  from  authorizing  the  pres- 
bytery to  make  regulations  interfering  with  the  right  of  patron- 
age, prohibits  them  from  so  doing. 

It  was  urged  that  many  acts  of  the  church  have  been  acquiesced 
in,  in  regulating  the  qualifications  of  ministers  as  to  education, 
knowledge,  and  other  matters ;  and'  this  is  true.  But  all  these 
concern  the  personal  qualifications  of  the  presentee,  to  be  judged 
of  by  the  presbytery  upon  the  trials,  leaving  the  right 
•  of  presenting  a  qualified  person  untouched.  The  stat-  *  748 
utes  give  to  the  patron  the  right  of  presentation,  and  to 
the  church  the  power  and  duty  of  adjudicating  upon  the  qualifi- 
cation of  the  presentee.  The  act  of  1^84  introduces  a  new 
authority  which  destroys  both.  The  dissenting  majority  defeats 
the  presentation  of  the  patron,  and  prevents  the  adjudication  of 
the  presbytery. 

.  If,  then,  the  civil  right  of  presentation  has  been  invaded  by 
the  proceedings  of  the  presbytery,  founded  upon  the  act  of  1884 ; 
and  if  the  statutes  have  not  deprived  the  civil  Courts  of  the  ordi- 
nary power  of  giving  redress  for  invasion  of  civil  rights,  it  will 
require  strong  authority  to  show  that  the  Court  of  Session  has 
not  jurisdiction  to  take  cognizance  of  .this  complaint,  which  is 
this :  That  the  patron,  having  by  law  and  statute  a  right  to  pre- 
sent a  qualified  person  to  the  presbytery,  who  are  by  statute  bound 
to  receive  and  admit  him,  unless  found  upon  examination  by 
them  not  to  be  qualified,  the  presbytery  have  refused  to  receive 
and  admit  him,  without  any  examination  or  adjudication  as  to 
his  qualifications ;  that  is,  they  have  refused,  without  any  justi- 
fiable reason,  to  give  efiFect  to  the  presentation. 

Now  I  understand  it  to  be  ^admitted,  that,  if  the  presbytery 
were  simply  to  refuse  to  receive  or  to  act  upon  a  presentation,  or 
if  they  were  proceeding  to  present  themselves.  Jure  devoluto^ 
before  the  proper  time  had  arrived,  the  Court  of  Session  would 
have  jurisdiction  to  interfere.  In  all  these  cases  there  is  the 
same  injury  inflicted  by  the  same  act,  namely,  the  refusal  to  give 
effect  to  tiie  presentation,  and  the  cases  only  differ  as  to  the 
grounds  of  the  refusal ;  but  as  the  grounds  of  refusal  are  in  all 
assumed  to  be  untenable,  it  seems  extraordinary  that  there  should 
be  jurisdiction  in  some  of  the  cases,  and  not  in  all. 
*  It  is  extraordinary,  certainly,   when  the  long  pro-   *  749 

[687] 


*  749  CASES  m  the  house  of  lobds. 

tracted  struggles  are  considered  between  the  patron  and  ilie 
church,  that  so  few  cases  are  to  be  found  in  which  the  inter- 
position of  the  Court  of  Session  has  been  applied  for ;  but  such 
cases  as  have  been  produced  appear  to  me  very  decisive  upon 
the  question  of  jurisdiction. 

In  the  Auchtermuchty  Case^  in  1733,  the  presbytery  had 
rejected,  a  person  presented  by  a  lawful  patron,  without  exam- 
ination, and  were  proceeding  to  admit  another.  This  was  af- 
firmed upon  appeal  to  the  Assembly.  The  rejected  presentee 
applied  to  the  Court  of  Session,  by  advocation,  that  the  settle- 
ment might  be  stopped  until  the  right  was  decided.  The  Court 
sisted  the  proceedings.  But  the  presbytery  having  proceeded,  a 
petition  and  complaint  was  presented  against  them,  when  certain 
of  their  number  appeared  at  the  bar,  and  apologized.  The  pres- 
bytery admitted  the  person  not  presented,  and  the  cause  having 
proceeded,  an  interlocutor  was  pronounced,  finding,  that  the 
presbytery  refusing  a  presentation  duly  tendered  in  favour  of  a 
qualified  minister,  against  whom  there  lies  no  legal  objection, 
and  admitting  another  person,  the  patron  has  a  right  to  retain 
the  stipend ;  and  therefore  finding  the  reasons  of  suspension 
relevant. 

Many  of  the  arguments  urged  in  this  case  were  used  in  that ; 
but  the  result  was,  that  before  the  wrong  minister  was  admitted, 
the  Court  of  Session  acted  against  the  presbytery  by  sisting  their 
proceedings ;  but  after  he  was  admitted,  the  remedy  applied  was 
necessarily  confined  to  the  stipend.  Under  both  circumstances, 
the  Court  exercised  its  jurisdiction. 

In  the  case  of  Dunse,  in  1749,  the  presbytery,  disputing 

♦  750   the  patron's  title,  rejected  his  presentee,  without  *  any 

adjudication  upon  his  qualification.  The  patron  insisted 
in  a  process  of  declarator  against  the  presbytery,  in  the  Court  of 
Session,  which  by  its  interlocutor  declared  that  the  pursuer  had 
a  sufficient  right  to  present,  and  that  the  right  had  not  fallen  to 
the  presbytery  tamqtiam  jure  devoluto.  This  interlocutor  was 
reversed  in  this  House,  but  for  want  of  parties  only,  and  in 
terms,  without  any  judgment  upon  the  merits.  It  is  said  that 
the  Court  refused  to  interfere  to  prevent  the  presbytery  settling 
any  other  person,  because  that  was  interfering  with  the  power  of 
ordination  and  the  internal  policy  of  the  church,  with  which  the 
Lords  thought  they  had  nothing  to.  do.  Whether  this  be  correct 
seems  doubtful ;  but  the  case  is  at  all  events  an  instance  of  the 
authority  of  the  Court  of  Session  establishing  in  a  process  of 
[638] 


THE  PRESBTTEBT  OF  AUCHTEBABDEB  t;.   KIKNOULL.  *  750 

declarator  the  right  of  the  patron  to  present  as  against  the  pres- 
byteiy. 

In  the  case  of  Culross,  the  presbytery  rejected  the  patron's 
presentee,  disputing  his  title,  and  settled  another  minister.  The 
patron  instituted  proceedings  for  the  stipend,  and  succeeded,  but 
the  church  being  full,  the  presbytery  were  not  made  parties ;  so 
that  this  case  does  not  bear  much  upon  the  present. 

In  the  case  of  Lanark,  in  1752,  the  Court  of  Session,  finding 
that  the  presbytery  had  admitted  the  wrong  person,  adjudged 
the  stipend  to  the  patron  of  the  rejected  presentee.  In  that  case 
also  the  presbytery  were  not  parties. 

But  in  both  the  Kiltarlity  cases  the  presbjrtery  were  parties. 
The  first  was  a  case  of  suspension  and  interdict  at  the  instance 
of  certain  parishioners  to  prohibit  the  settlement  of  a  presen- 
tee. Two  grounds  of  defence  were  pleaded :  first,  that  it  was 
incompetent  by  suspension  and  interdict  to  interfere  with 
*  the  proceedings  of  the  presbytery  in  the  settlement  of  *  751 
a  minister ;  —  and,  secondly,  that  the  plaintiff  had  no  title 
.to  pursue.  The  Court  repelled  the  objection  to  the  competency, 
as  the  question  regarded  the  civil  right  of  patronage,  but  decided 
in  favour  of  the  second  defence. 

In  the  second  case  of  Kiltarlity,  the  presbytery  having  sustained 
a  presentation,  was  held  to  be  barred  from  objecting  to  it,  and 
refusing  to  proceed  to  settle  the  presentee.  This  case  also  affords 
an  answer  to  an  argument  much  urged  on  behalf  of  the  presby- 
tery,—  that,  as  they  had  received  the  presentation,  all  that 
remained  was  purely  ecclesiastical;  whereas,  it  appears  from 
their  proceedings  that  they  avoided  sustaining  the  presentation ; 
they  only  in  so  far  sustained  it  as  to  find  themselves  competent  to 
appoint  a  day  for  moderating  in  the  call.  If  they  had  sustained 
the  presentation,  they  would,  according  to  the  second  Kiltarlity 
case,  have  been  barred  from  refusing  to  proceed  to  settle  the 
presentee.  There  has,  therefore,  been  a  refusal  to  sustain  the 
presentation ;  which  brings  this  case  precisely  within  the  others 
referred  to,  in  which  the  presbyteries  have  been  parties. 

In  the  case  of  Lord  Bundas  v.  TJie  Presbytery  of  Zetland  and 
Qrey^  the  presbytery  rejected  a  presentation  of  the  presentee  of 
the  patron,  and  settled  another  minister.  The  Court  decided  in 
the  terms  of  the  declaratory  conclusions,  which  were,  that  the 
presbytery,  which  had  illegally  rejected  the  presentation,  should 
give  due  obedience  to  it  according  to  the  rules  of  the  church. 

Then  come  cases  of  The  Presbytery  of  Falkirk  v.  Lord  Cailan- 
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der  (8th  December,  1696),  The  Presbytery  of  Ayr  v.  Lord  Dtin-' 

donald^  The  Presbytery  of  Paisleys.  jEr«Hw«,  and  The  Presbytery 

of  Strathbogie  v.  Sir  William  Forbes;  these  were  all  actions 

*  752    brought  by  *  presbyteries  against  patrons,  to  have  it  de- 

clared that  the  right  of  presentation  had  deyolved  to  them* 
jure  devoluto. 

It  is  admitted  that  if  the  presbytery  assumes  the  Jus  devolutunt^ 
when  the  patron  thinks  it  has  not  fallen,  he  has  a  remedy  in  the 
civil  Courts ;  and  that  in  all  cases  of  disputed  patronage  and  of 
stipend,  the  Court  has  jurisdiction.  From  these  authorities,  it  is 
clear  that  the  Court  of  Session  has  jurisdiction  to  adjudicate  upon 
the  right  of  patronage,  and  to  correct  any  infringement  of  it,  as 
against  another  claiming  adversely,  and  against  the  presbytery, 
whether  claiming  adversely,  jure  devoluto^  or  simply  rejecting, 
without  cause,  the  presentee  of  the  patron ;  as  in  the  cases  of 
Auchtermuchty,  of  Dunse,  of  Eiltarlity,  and  Zetland,  and  the 
other  cases  referred  to. 

It  is  admitted  that  the  Court  has  jurisdiction  as  to  the  stipend, 
after  the  admission  of  a  minister  by  wrong.  It  would  be  strange 
if  the  jurisdiction  could  be  exercised  only  aftei  the  evil  had  been 
completed,  when  the  Court  has  jurisdiction  to  prevent  it,  —  that 
it  has  jurisdiction  when  a  wrong  minister  is  admitted,  but  not 
when  a  right  minister  is  rejected. 

It  appears  to  me  for  these  reasons,  that,  in  this  case,  a  civil 
right  has  been  violated  by  the  presbytery,  and  that  the  Court 
has  jurisdiction  to  take  cognizance  of  the  injury  committed.  It 
remains  to  be  considered  whether  there  be  any  thing  objectionable 
in  the  form  of  the  proceedings,  or  in  the  interlocutor  appealed 
from. 

It  was  much  relied  upon  in  the  Court  below,  but  not  so  much 
insisted  upon  here,  that  the  act  of  1834  had  not  been  properly 
put  in  issue  by  the  pursuer. 

The  summons  states,  and  complains  of  that  which  is  the 

*  758    real  grievance  to  the  plaintiff,  that  which  constitutes  *  the 

injury  to  his  right  of  patronage,  namely,  that  the  presby- 
tery rejected  his  presentee  without  trial,  or  taking  cognizance  of 
his  qualifications,  and  expressly  on  the  ground  of  the  veto  of  the 
parishioners. 

The  act  of  1834  constitutes  no  part  of  the  pursuer's  case,  and 

cannot  justify  the  proceedings  of  the  presbytery  according  to  the 

case  made  in  the  summons ;  and  if  by  law  it  does  justify  their 

proceedings,  it  is  properly  left  to  be  brought  forward  by  the 

[640] 


THE  PRESBTTBRY  OP  AUCHTERARDBR  V.  EINNOTJLL.  *  758 

defenders  who  rely  upon  it.  As  consequential  upon  the  case  so 
stated,  the  summons  prays  a  declaration  of  the  plaintifiTs  right, 
and  of  the  wrong  which  he  alleges  has  been  done  to  it,  and 
certain  specific  relief  as  a  remedy  or  compensation  for  such 
alleged  wrong.  It  is  not  disputed  that  it  is  competent  for  the 
Court,  upon  a  summons  haying  petitory  conclusions,  to  confine 
its  interlocutor  to  a  declaration  of  right.  That  is  what  the  inter- 
locutor appealed  from  has  done.  The  cases  prove  that,  where 
the  presbytery  has  illegally  rejected  a  presentee,  the  Court  of 
Session  exercises  jurisdiction  against  the  presbytery.  What  relief 
may  ultimately  be  administered  to  the  patron  in  that,  or  in  any 
other  suit,  is  not,  now,  the  subject  for  consideration.  If  the 
Court  has  jurisdiction  over  the  subject-matter,  and  over  the 
parties  defenders,  it  is  clearly  according  to  its  practice  to  declare 
by  its  interlocutor  the  right  of  the  pursuer,  without  proceeding 
to  administer  any  remedy  for  the  wrong  it  has  sustained. 

The  result  of  the  anxious  consideration  I  have  given  to  this 
case  is  the  conviction  that  the  presbytery,  in  the  course  it  has 
pursued,  has  violated,  and  done  wrong  and  injury  to  the  patron's 
right  of  presentation ;  that  the  Court  of  Session  has  juris- 
diction ♦  to  take  cognizance  of  that  wrong ;  and  that,  in  *  764 
the  interlocutor  which  has  been  pronounced,  there  is  no 
departure  from  the  ordinary  mode  of  exercising  the  jurisdiction, 
of  which  the  defenders  are  entitled  to  complain. 

In  forming  the  opinions  I  have  now  expressed,  I  have  confined 
myself  to  the  questions  of  law  which  arise  upon  the  pleadings 
between  the  parties.  Such  is  the  duty  which  I  felt  I  had  to 
perform  as  one  of  the  Judges  of  this,  the  highest  tribunal  in  the 
country.  I  have,  in  doing  this,  had  no  regard  to  the  feelings 
which  this  controversy  has  excited  in  Scotiand,  and  I  have  not 
permitted  myself  to  consider  the  consequences  which  may  follow 
from  the  judgment  of  this  House,  on  whichever  side  it  may  be 
given.  But  having  now  discharged  the  duty  of  delivering  my 
opinion  upon  the  matter  in  contest,  I  may,  before  I  conclude,  be 
permitted  to  express  the  high  respect  I  have  always  felt  for 
the  clergy  of  Scotiand.  Much  as  has  been  said  in  their  praise,  I 
am  satisfied  they  deserve  it  all ;  and  that  their  parochial  duties 
are  in  general  performed  in  a  manner  the  most  exemplary  and 
beneficial  for  the  inhabitants. 

If  there  be  any  feeling  in  the  church  still  remaining,  that  the 
exercise  of  private  patronage  is  detrimental  to  the  well-being  of 
the  establishment,  and  that  it  tends  to  diminish  its  usefulness  to 
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the  people,  let  it  be  remembered  that  the  high  character  the 
clergy  have  attained,  and  the  beneficial  influence  the  church  has 
exercised,  have  arisen,  or  at  least  been  matured,  under  a  system 
of  lay  patronage. 

If  your  Lordships  shall  concur  in  the  opinions  I  have  expressed, 

and  by  your  decision  inform  the  clergy  of  Scotland  what  the 

law  really  is,  I  cannot  doubt  but  that  they  will,  by  their 

•  765    conduct  and  example,  ♦  inculcate  the  sacred  principle  of 

obedience  to  the  law,  of  respect  for  the  rights  and  interests 
of  others,  and  of  the  sacrifice  of  private  feelings  to  the  perform- 
ance of  a  public  duty. 

I  move  your  Lordships  that  the  interlocutor  appealed  from  be 
confirmed. 

Lord  Brougham. — In  again  calling  your  Lordships'  attention 
to  this  case,  I  have  only  to  state  the  great  satisfaction  which  I 
feel  in  finding  that  my  noble  and  learned  friend's  view  of  the 
subject,  and  the  grounds  of  his  opinion  —  an  opinion  which  we 
have  separately  come  to  together  —  are  precisely  the  same  which 
had  presented  themselves  to  my  mind,  after  the  anxious  atten- 
tion that  I  bestowed  upon  the  case.  But.  I  should  not  have 
troubled  your  Lordships  with  one  word  at  present,  except  from 
the  circumstance  of  my  no.t  having  taken  the  precaution,  which 
my  learned  friend  has  most  properly  done,  of  committing  to 
writing  my  argument  in  giving  judgment.  The  reason  is,  not 
that  I  have  at  aU  altered  my  opinion  of  the  great  expediency, 
and  in  important  cases  almost  the  necessity,  of  pursuing  this 
course,  which  my  learned  friend  observes  I  always  did  while  I 
filled  the  situation  which  he  now  much  more  worthily  fills  in  the 
Court  of  Chancery,  and  which  I  have  done  also  here,  and  at  the 
Privy  Council.  My  opinion  is  precisely  the  same  as  it  always 
was  of  the  expediency  of  pursuing  that  course :  my  only  reason 
for  deviating  from  it  in  the  present  case  is,  that  I  had  not  time  ; 
and  therefore,  in  the  choice  of  difficulties,  I  thought  it  better  to 
state  my  opinion  without  writing,  than  to  delay  the  judgment  so 
long  as  would  have  been  necessary  to  enable  me  to  commit  it  to 
writing.    My  Lords,  had  I  done  so,  I  imdoubtedly  should 

•  766    not  have  omitted  *  a  part  of  the  subject  to  which  my  noble 

and  learned  friend  has  very  properly  directed  your  atten- 
tion in  the  close  of  his  judgment;  that  is,  to  the  question  of 
pleading.      It  is  fit  that  I  should  now  say  that  that  had  not 
escaped  me,  though  it  did  escape  me  yesterday.    I  quite  agree 
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with  my  noble  and  learned  friend,  that  the  pleading  is  correct 
in  this  case,  and  that  it  was  not  at  all  necessary  to  plead  the 
act  of  1834  of  the  General  Assembly.  The  argument  which 
would  maintain  the  necessity  of  pleading  the  act  of  the  General 
Assembly,  —  at  least  if  there  is  any  similarity  in  the  rules  of 
pleading  in  Scotland  to  our  rules,  —  would  be  a  complete  aban- 
donment of  the  legislative  power  of  the  General  Assembly ;  for 
if  they  had  any  power  to  make  laws,  nothing  like  good  pleading 
would  require  the  pleading  of  those  upon  the  record.  But,  how- 
ever, upon  another  ground,  I  agree  that  it  is  not  at  all  necessary. 
I  equally  agree  that  the  judgment  of  the  Court  below  upon  the 
declaratory  part  is  right. 

The  following  judgment  was  pronounced :  It  is  ordered  and 
adjudged  by  the  Lords  spiritual  and  temporal  in  Parliament 
assembled,  that  the  said  petition  and  appeal  be,  and  is  hereby 
dismissed  this  House;  and  that  the  said  interlocutor  therein 
complained  of  be,  and  the  same  is,  hereby  affirmed. 
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1886. 

The  Bbate  Peerage. 

An  ancient  JBarany.    Proof  of  Creation.    Practice.    Evidence, 
Attainder  —  t^  effect  on  a  Barony  in  abeyance. 

On  the  consideration  of  a  claim  to  an  ancient  barony,  which  has  been  long  in 
abeyance,  if  the  claimant  proyes  that  his  ancestor  sat  as  a  peer  in  Parlia- 
ment, and  no  patent  or  charter  of  creation  can  be  discovered,  it  is  now  the 
established  rule  to  hold  that  the  barony  was  created  by  writ  of  summons 
and  sitting,  although  the  original  writ  of  summons,  or  enrolment  of  it,  is 
not  produced. 

A  claimant  of  a  barony  as  coheir  is  required  not  only  to  give  notice  to  the 
other  coheirs,  but  also  to  give  prima  fade  proofs  of  the  pedigree  of  such  of 
them  as  decline  to  claim  the  barony,  to  enable  the  House  to  make  a  satis- 
factory report  to  the  Crown.     {Infra,  pp.  778  and  781.) 

The  proper  course  for  a  coheir  claiming  a  peerage  in  abeyance,  is  to  petition 
the  Crown  to  terminate  the  abeyance  in  his  favour  ;  but  if  he  does  not 
daim  the  dignity,  and  it  appears  from  the  case  of  a  claimant  that  he  has 
an  interest,  the  House  will,  on  his  petition,  allow  him  to  appear  before  the 
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Committee  of  Privileges,  and  present  a  case  to  protect  his  interest  in  the 
peerage.     (Infra,  p.  760.) 

The  minutes  of  evidence  and  proceedings  before  the  Committee  of  Privileges 
in  one  case,  are  not  necessarily  receivable  as  evidence  in  another  case.^ 
(Infra,  p.  766.) 

One  of  the  coheirs  to  a  barony  in  abeyance  was  attainted  of  treason,  and  his 
heir  and  descendants  were  restored  in  blood  by  Act  of  Parliament :  HHdf 
that  it  is  competent  to  the  Crown  to  terminate  the  abeyance  in  favour  of 
the  heir  of  the  person  so  attainted,  or  of  the  heir  of  any  of  the  other  co- 
heirs. 

February  26.    March  8, 10, 17, 22.    April  22, 26.    Jane  9,  and  Angnst  8, 1896. 
March  7,  1837.    Februaiy  22.    March  27,  1838.    August  15, 1839. 

Sarah  Otway  Gate,  of  Stanford  Hall,  in  the  county  of  Leices- 
ter, widow,  presented  her  petition  to  the  King,  in  November, 
1835,  praying  his  Majesty  to  determine  in  her  favour  the  abey- 
ance of  the  barony  of  Braye,  by  his  Majesty's  letters- 

*  768    patent,  or  in  such  *  other  manner  as  to  his  Majesty  might 

seem  proper.  The  petition  stated,  among  other  4;hings, 
that  Sir  Edmund  Braye,  of  Braye,  in  the  county  of  Bedford, 
knight,  was  summoned  to  Parliament  as  a  baron  of  the  realm,  by 
writ,  in  the  21st  year  of  the  reign  of  King  Henry  VHI.  (1529), 
and  sat  in  Parliament  in  pursuance  of  such  writ,  whereby  he 
acquired  the  dignity  of  baron  to  him  and  the  heirs  of  his  body ; 
that  he  married  Jane,  the  daughter  of  Sir  Richard  Hallighwell, 
and  died  in  the  31st  Henry  VIH.  (1539),  leaving  issue  by  his 
said  wife,  one  son,  John  Braye,  and  six  daughters,  viz.,  Anne, 
Elizabeth,  Frideswide,  Mary,  Dorothy,  and  Frances ;  and  that 
he  was  succeeded  by  his  only  son,  the  said  John,  second  Baron 
Braye,  who  was  repeatedly  summoned  to,  and  sat  in  Parliament, 
as  a  baron  of  the  realm,  in  the  reigns  of  Kiag  Henry  VIIL,  King 
Edward  VI.,  and  Queen  Mary,  and  died  in  the  5th  of  Philip  and 
Mary  (1557),  without  issue,  leaving  his  said  six  sisters  his  co- 
heirs, between  whom  or  whose  descendants  and  representatives 
the  aforesaid  barony  fell  into  abeyance ;  in  which  state  it  still 
continued,  and  was,  consequently,  at  his  Majesty's  disposal. 

The  petitioner  claimed  the  dignity  as  sole  heiress  of  the  body 
of  the  said  Elizabeth,  second  daughter  of  Edmund  Lord  Braye, 
and  coheir  of  John,  last  Lord  Braye.  She  married  Sir  Ralph 
Verney,  of  Pendley  and  Middle  Clayton,  in  the  county  of  Buck- 
ingham, knight,  and  had  issue  by  him  seven  sons  and  two  daugh- 
ters.    The  petitioner  traced  her  descent  through  three  generations 

^  See  The  Donoughmore  Peerage,  8  H.  L.  Cas.  824. 
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of  the  family  of  Vemey,  down  to  Sir  John  Vemey,  baronet,  who, 
in  the  reign  of  Queen  Anne,  was  created  Viscount  Fermanagh, 
and  Baron  Vemey,  of  Belturbet,  in  the  kingdom  of  Ireland,  to 
hold  to  him  and  the  heirs  male  of  his  body.  He  died  in 
the  year  1717,  leaving  one  son  and  three  *  daughters,  and  *  759 
was  succeeded  by  his  son  and  heir,  Ralph  Vemey,  who,  in 
the  reign  of  King  George  II.,  was  created  Earl  Vemey,  in  the 
kingdom  of  Ireland,  with  remainder  to  the  heirs  male  of  his  body. 
He  died  in  1752,  leaving  a  son  and  two  daughters  surviving,  and 
was  succeeded  by  Ralph,  his  second  son  and  heir  (his  first  son 
having  died  in  his  father's  lifetime,  leaving  a  daughter,  an  only 
child,  who  died  without  issue  in  1810).  The  last  mentioned 
Ralph  died  in  1791,  without  issue ;  and  his  two  sisters  having 
previously  died  without  issue,  all  the  said  honours,  and  also  the 
baronetcy  of  Verney,  became  extinct. 

The  petition,  after  stating  that  the  eldest  daughter  of  the  said 
John,  first  Viscount  Fermanagh,  died  unmarried,  and  that  all  the 
children  of  his  second  daughter,  wife  of  Colonel  Lovett,  also  died 
unmarried,  further  stated  that  the  Honourable  Margaret  Vemey, 
the  third  and  youngest  daughter,  married  Sir  Thomas  Cave,  of 
Stanford  Hall,  in  the  county  of  Leicester,  the  third  baronet  of 
that  name,  and  died  the  17th  of  May,  1774,  having  had  issue 
two  sons  and  two  daughters  J  that  Sir  Vemey  Cave,  her  eldest 
son,  died  in  1734,  unmarried ;  that  Sir  Thomas  Cave,  her  second 
son,  died  in  1778,  leaving  issue  Sir  Thomas  Cave,  who  died  in 
1780,  leaving  issue  one  son  and  one  daughter,  viz..  Sir  Thomas 
Cave,  who  died  without  issue,  and  Sarah  Cave,  the  petitioner, 
widow  of  Henry  Otway,  esquire,  of  Castle  Otway,  in  Ireland, 
and  to  whom  and  her  issue  royal  license  was  granted  in  1818  to 
assume  and  use  the  surname  of  Cave,  in  addition  to  Otway. 

With  respect  to  the  descendants  of  the  other  sisters  and  co- 
heirs of  John,  last  Lord  Braye,  the  petition  stated  that  Sir  Wil* 
liam  Boothby,  of  Ashboume  Hall,  in  the  county  of  Derby, 
baronet,  was  heir  (a)  of  Anne,  *  the  eldest  sister,  whose  *  760 
grandson  and  heir,  Henry  Lord  Cobham,  was  attainted  of 
high  treason  in  the  year  1606,  which  attainder  had  never  been 
reversed,  and  therefore  that  the  representation  of  the  said  eldest 
coheir  of  the  barony  of  Braye  was  vested  in  the  Crown :  that  Sir 
Percival  Hart  Dyke,  of  Lullingstone  Castle,  in  the  county  of 
Kent,  was  heir  of  Frideswide,  the  third  sister :  that  the  Duke  of 

(a)  This  was  a  mistake,  as  will  appear  tn/ra,  p.  770. 
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Bedford  was  heir  of  Dorothy,  the  fifth  sister :  that  Sir  Francis 
Vincent,  baronet,  was  heir  of  Frances,  the  sixth  and  youngest 
sister:  and  that  Mary,  the  fourth  sister,  married  Sir  Robert 
Peckham,  of  Billesden,  in  the  county  of  Buckingham,  knight, 
whose  descendants,  if  any,  were  unknown  to  the  petitioner,  her 
efforts  to  trace  that  branch  of  the  family  having  been  fruitless. 

The  petition  was  referred  by  the  King  to  the  Attorney-General 
(Sir  J.  Campbell),  who,  in  his  report  thereon  to  his  Majesty, 
stated  that  there  was  strong  evidence  to  show  that  the  petitioner 
was  the  sole  heiress  of  the  body  of  Elizabeth,  the  second  daugh- 
ter of  Edmund,  first  Lord  Braye,  and  sister  and  coheir  of  John, 
the  second  and  last  Lord  Braye  ;  that  from  pedigrees  exhibited 
to  him  by  the  petitioner's  agent,  it  appeared  that  the  other  co- 
heirs of  the  barony  were  the  four  persons  above  named,  being 
the  respective  heirs  of  the  first,  third,  fifth,  and  sixth  daughters; 
that*the  said  agent  was  unable  to  trace  the  descendants,  if  any, 
of  Mary,  the  fourth  daughter ;  and  that  the  attainder  of  Heniy 
Lord  Cobham,  the  grandson  and  heir  of  Anne,  the  first  daughter, 
as  stated  in  the  petition,  had  never  been  reversed.  The  report 
concluded  thus :  "  But  from  the  obscurity  respecting  the  creation 
of  the  Braye  peerage,  and  the  long  period  during  which  the  title 
has  been  in  abeyance,  feeling  it  to  be  my  duty  to  recom- 

*  761    mend  to  your  *  Majesty  to  refer  the  claim  of  the  petitioner 

to  the  House  of  Peers,  I  have  not  thought  it  necessary  to 
require  the  attendance  of  the  coheirs  before  me,  or  proofs  that 
they  sustain  that  character." 

The  King  accordingly  referred  the  petition,  with  the  Attomey- 
General's  report  thereunto  annexed,  to  this  House,  and  the  House 
referred  the  same  to  the  committee  for  privileges. 

On  the  26th  of  February,  1836,  the  day  appointed  by  the  com- 
mittee to  have  the  petitioner's  case  opened.  Sir  William  Boothby 
presented  a  petition  to  the  House,  setting  forth  that  he,  as  the 
representative  of  Anne,  eldest  daughter  of  Edmund  Lord  Braye, 
and  wife  of  George  Brooke,  Lord  Cobham,  was  the  eldest  coheir 
of  the  said  barony ;  that  WiUiam  Lord  Cobham,  son  and  heir  of 
the  said  Anne,  had  issue  Henry  Lord  Cobham,  who  was  attainted 
of  high  treason  in  1606,  and  George  Brooke,  her  younger  son, 
also  attainted  of  high  treason;  and  that  the  said  Geoige,  so 
attainted,  had  issiie  Sir  William  Brooke,  his  son  and  heir,  who 
was  restored  in  blood,  by  Act  of  Parliament,  in  the  seventh  year  of 
King  James  the  First,  and  from  him  this  petitioner  was  descended. 
The  petition — after  referring  to  Mrs,  Otway  Cave's  petition, 
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and  the  allegation  therein,  that  the  attainder  of  Henry  Lord 
Cobham  never  having  been  reversed,  the  representation  of  .the 
said  eldest  coheir  to  the  barony  of  Braye  was  therefore  vested  in 
the  Crown  —  craved  leave  to  call  their  Lordships'  attention  to 
the  importance  of  snch  allegation,  in  order  that  it  might  receive 
due  consideration,  "because  the  petitioner  conceived  that  the 
said  barony  being  in  abeyance,  in  its  nature  impartible,  and  not 
vested  in  Henry  Lord  Cobham  at  the  time  of  his  attainder, 
could  not  be  affected  by  the  attainder ; "  *  and  in  support  *  762 
of  such  his  view  of  the  case,  he  referred  to  '*  The  third 
Report  from  the  Lords  Committees  on  the  dignity  of  a  Peer  of 
the  Realm,"  wherein  their  Lordships  observed  (speaking,  in  page 
227,  of  John  Dudley,  Duke  of  Northumberland,  attainted  and 
executed  in  the  reign  of  Queen  Mary),  "  This  attainder  could 
not  affect  the  dignity  of  the  Baron  De  Lisle,  as  that  dignity  was 
never  vested  in  John  Dudley."  The  petitioner  therefore  prayed 
their  Lordships,  that  before  adjudicating  on  the  claim  of  Mrs. 
Otway  Cave,  such  allegation  in  her  petition  might  be  duly  con- 
sidered, and  the  interest  of  this  petitioner  in  the  said  barony,  as 
eldest  coheir,  might  be  protected. 

Sir  Percival  Hart  Dyke  also  presented  a  petition  to  the  House 
about  the  same  time,  setting  forth  that,  as  sole  representative  of 
the  said  Fiideswide,  one  of  the  daughters  of  Edmund  Lord  Braye, 
and  one  of  the  coheirs  of  John,  last  Lord  Braye,  he  had  been 
served  with  notice  of  the  petition  of  Mrs.  Otway  Cave ;  and  he 
prayed  their  Lordships  to  protect  his  interest  in  the  said  barony. 

Both  these  petitions  were  referred  to  the  committee  of  privi- 
leges, to  whom  stood  referred  the  petition  of  Mrs.  Otway  Cave. 

The  committee  of  privileges  met  first  on  the  26th  of  February, 
and  by  adjournments  on  the  3d,  10th,  17th,  and  22d  of  March, 
1836. 

Sir  ff arris  Nicolas  (with  whom  was  Mr.  Arthur  J,  Lewis')^  as 
counsel  for  Mrs.  Otway  Cave,  opened  the  allegations  of  her  peti- 
tion, and  after  going  through  her  pedigree,  as  contained  in  her 
petition  and  in  the  printed  case  laid  by  her  before  the  House, 
he  said  that  the  same  question  which  was  then  under  their 
Lordships'  consideration  in  the  Vaux  barony  presented 
*  itself  also  in  this  case,  with  respect  to  the  want  of  evi-  *  763 
dence  of  the  original  writ  of  summons  to  the  first  baron. 
Although  there  could  not  be  any  doubt  that  the  barony  of  Braye 
originated  in  a  writ  of  summons  issued  to  Sir  Edmund  Braye  in 
the  latter  end  of  the  twenty-first  year  of  Henry  VIII.,  and  in  a 
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sitting  by  him  in  this  House  in  pursuance  of  that  writ ;  yet  as 
neither  the  writ  nor  the  enrolment  of  it  was  now  extant,  —  the 
records  of  Pariiament  of  a  great  part  of  that  King's  reign,  in- 
cluding the  journals,  being  wanting,  —  it  was  necessary  to  have 
recourse  to  the  presumption  of  law  in  this  as  in  other  like  cases ; 
and  from  the  non-existence  of  any  patent  or  charter  creating  the 
barony  of  Braye,  or  of  any  enrolment  or  any  trace  whatever  of 
such  patent  or  charter,  after  the  most  diligent  searches  in  all  the 
offices  of  records,  to  presume  that  that  barony  was  not  created 
by  patent  or  charter,  and  therefore  that  it  must  have  been  created 
by  the  ordinary  writ  of  summons  and  by  a  sitting  in  the  House. 

(The  arguments  of  the  learned  counsel  on  that  point  were  the 
same  that  were  addressed  to  the  committee  by  the  counsel  for 
the  claimants  to  the  Vaux  barony,  which  was  before  the  com- 
mittee at  the  same  time ;  vide  ante^  Vol.  V.  pp.  582  and  533,  et 
seq.^  where  the  arguments  of  the  Attorney-General  contra  —  the 
same  in  both  cases  —  are  also  reported.) 

The  committee,  before  proceeding  farther,  required  this  ques- 
tion of  law  to  be  fully  argued  in  the  two  cases,  with  a  view  of 
saving  the  claimants  the  expense  of  proving  their  pedigrees  in 
the  event  of  that  question  being  decided  against  them.  In  the 
mean  time,  such  evidence  as  the  claimants  produced  was  received, 
proof  being  first  given  that  notice  of  the  claims  had  been  served 
on  all  the  absent  coheirs. 

*  764        *  The  evidence  respecting  the  creation  of  the  Braye 

peerage,  differing  very  little  from  the  like  evidence  in  Uie 
Vaux  Case^  (a)  was  to  this  effect :  — 

Mr.  Dyke,  keeper  of  parliamentary  writs,  said,  there  are  no 
parliamentaiy  writs  of  summons  of  the  reign  of  Henry  VIH. ; 
the  first  that  he  found,  after  a  most  diligent  search,  were  of  the 
year  1603,  from  which  they  ran  regularly  to  the  present  time. 
There  is  no  other  office  in  which  these  writs  are  deposited. 

Mr.  Hardy,  clerk  of  the  records  in  the  Tower  of  London,  said, 
there  are  no  writs  of  summons  to  peers  in  that  depository,  but 
there  are  several  original  writs  to  the  sheriffe  to  return  com- 
moners, and  the  returns  thereto  by  the  sheriffs. 

Mr.  Palm'er,  clerk  in  the  Rolls  Chapel,  said,  he  had  searched 
the  patent-rolls  there  from  the  1st  to  the  26th  of  Henry  VHI., 
both  inclusive,  and  did  not  find  any  creation  of  the  barony  of 
Braye  entered  in  any  of  them,  nor  any  warrant  for  such  crea- 

(a)  Ante,  Vol.  V.  pp.  536,  537,  549,  and  550. 
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tion;  but  he  found  a  bond  or  recognizance  on  the  close  rolls, 
dated  the  7th  of  July,  in  the  19th  year  of  Henry  VIII.,  in  which 
Edmund  Braye,  of  Stoke  Daubum,  in  the  county  of  Surrey, 
party  thereto,  is  described  as  a  knight.  There  are  no  original 
writs  of  summons  to  peers  in  the  Rolls  Chapel.  The  general 
writs  of  summons  are  entered  on  the  close  rolls  for  several  years 
irregularly ;  some  are  entered  in  the  1st,  8d,  6th,  21st,  28th,  and 
33d  years  of  Henry  VIII. 

Mr.  Crocker,  clerk  in  the  petty  bag  office,  produced  the  par- 
liamentary pawn  of  the  2l8t  of  Henry  VIII.,  dated  the  9th  of 
August.  The  name  of  Lord  Braye,  or  other  Lords,  —  Went- 
worth,  Windsor,  Mordaunt,  who  were  created  barons  in 
that  year, — did  not  appear  on  *  that  instrument,  (a) .  The  *  765 
next  parliamentary  pawn  was  of  the  30th  of  Henry  VIII., 
in  which  appeared  the  names  of  Lord  Braye  and  of  those  three 
Lords. 

Mr.  Parrott,  clerk  of  the  Lords'  journals,  produced  the  journals 
of  the  House  for  the  25th  of  Henry  VIII.,  and  said  there  was  no 
entry  in  them  for  the  22d  of  December  in  the  6th  and  7th  of 
Henry  VIIL,  to  the  25th  year  of  that  reign,  and  on  the  15th  of 
January  of  this  last  year  is  the  first  entry  of  the  name  of  Lord 
Braye,  and  in  the  list  of  peers  marked  as  present  in  the  House 
on  that  day,  appeared  the  names  of  Lords  Wentworth,  Borough, 
Braye,  and  Mordaunt ;  they  were  the  last  on  the  list :  that  was 
the  first  meeting  of  a  Parliament  after  a  prorogation.  Lord  Braye 
was  again  entered  as  present  on  the  22d,  also  on  the  24th  and 
28th  of  the  same  month  of  January. 

Mr.  Palmer  produced  from  the  close  rolls  in  the  Rolls  Chapel, 
an  enrolment  of  the  writs  of  summons  to  peers  of  the  28th  year 
of  Henry  VIIL,  dated  the  27th  of  April,  for  the  8th  of  June, 
and  among  those  to  whom  summonses  were  directed,  appeared 
"  Edmundo  Domino  Braye,  Chevallier."  And  it  appeared  from 
the  journals  of  that  year  (which  were  referred  to),  that  he  was 
present  in  the  House  on  the  28th  of  that  month  of  June. 

Mr.  Crocker  produced  the  parliamentary  pawn  for  the  30th 
Henry  VIIL,  and  the  name  of  Edmund  Lord  Braye  appeared 
among  the  names  of  peers  then  summoned ;  and  it  also  appeared 
from  the  journals  that  he  was  present  on  the  3d  of  December  of 
that  year. 

(a)  The  reason  alleged  by  counsel  was,  because  the  said  Lords,  as  well  as 
Lords  Braye,  Hussey,  Borough,  and  Talboys,  were  respectively  sum- 
moned after  the  general  writ,  dated  the  0th  of  August,  had  issued. 
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*  766        By  an  inquisition  post  mortem  produced  from  the  *  Rolls 

Chapel,  it  appeared  that  Edmund  Lord  Braye  died  in  the 
32d  of  Henry  VIII.,  leaving  John  Braye  his  only  son  and  heir, 
then  a  minor,  being  only  eighteen  years  of  age.  It  appeared  from 
the  journals  that  John  Lord  Braye,  summoned  to  Parliament  in 
the  37th  of  Henry  VIII.,  took  his  seat  on  the  3d  of  December  in 
that  year,  for  which  the  parliamentary  writs  and  pawns  are  not 
extant ;  but  from  the  parliamentary  pawns  of  the  1st,  6th,  and 
7th  years  of  Edward  VI.,  the  1st  of  Queen  Mary,  and  the  1st 
2d,  and  3d  of  Philip  and  Mary,  it  appeared  that  he  was  sum- 
moned to  the  Parliaments  of  those  years ;  and  it  appeared  from 
the  journals  that  he  sat  in  the  House  in  each  of  those  Parlia- 
ments, (a) 

By  inquisitions  post  mortem  and  other  documents,  it  was  shown 
that  John  Lord  Braye  died  in  November,  1557,  without  issue, 
leaving  his  six  sisters  before  named  his  coheiresses. 

On  the  evidence  produced  in  support  of  the  petitioner's  pedi- 
gree, no  point  of  any  importance  was  made.  Her  counsel  offered 
to  give  in  the  printed  minutes  of  the  evidence  and  proceedings  in 
the  Wenttvorth  Peerage  Case  (6),  with  a  view  to  sustain  his  argu- 
ment that  their  Lordships'  House  had  held  that  peerage  to  have 
originated  in  a  writ  of  summons,  although  there  was  no  evidence 
of  such  writ.. 

*  767       *  The  committee  informed  the  counsel  that  they  could 

not  receive  these  minutes  as  evidence,  (c)  but  he  might 
have  them  printed  with  the  minutes  of  evidence  in  the  present 
case,  for  the  information  of  their  Lordships.  They  were  given  in 
for  that  purpose  ;  and  ordered  to  be  printed  with  the  evidence. 

Objections  were  also  made  to  the  reception  of  a  copy  of  the 
will  of  Sir  R.  Peckham  (the  husband  of  Mary,  fourth  daughter 
of  Edmund  Lord  Braye),  contained  in  a  book  produced  from  the 

(a)  After  this  evidence  was  taken,  the  question  of  law  was  fully  argued  ; 
see  the  speeches  of  Sir  Harris  Nicolas  and  of  the  Attorney- General  in  the 
Vaux  Case,  ante,  Vol.  V.  pp.  585-609  ;  which  being  the  same  in  both  casea, 
it  is  unnecessary  to  report  them  here.  The  precedents  relied  upon  in  this 
case  on  the  one  side,  and  controverted  on  the  other,  were  the  cases  of  the 
barony  of  Sandys,  pp.  548,  584,  and  605  ;  the  barony  of  Strange,  pp.  554,  588, 
and  602  ;  the  barony  of  Wentworth,  pp.  558,  586,  and  603 ;  the  barony  of 
Bemers,  pp.  585,  and  606  ;  and  the  barony  of  Windsor,  pp.  586,  and  607,  of 
the  Vaux  Case. 

(b)  See  it  stated  in  the  speech  of  counsel  in  the  Vaux  Case,  ante,  Vol.  Y. 
p.  558. 

(c)  Vide  the  Earl  of  Roacommon*t  Case,  ante,  pp.  103,  129. 
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Prerogative  Court,  no  satisfactory  proof  being  then  given  that 
diligent  search  had  been  made  for  the  original ;  and  also  to  cer- 
tain certificates  of  the  heralds,  made  by  them  under  the  Earl 
Marshal's  directions ;  and  it  was  said  that  these  were  rejected  in 
the  Berkeley  Peerage  Case.  The  committee  received  the  copy  of 
tbe  will  on  a  subsequent  day,  after  proof  of  unsuccessful  search 
for  the  original.  The  certificates  were  not  pressed,  but  they  were 
received  in  the  Vaux  Case,  (a) 

By  the  will,  dated  11th  of  September,  1569,  Sir  R.  Peckham 
directed  his  body  to  be  buried  in  the  church  of  St.  Gregory  at 
Rome,  and  his  heart  to  be  taken  out  and  sent  to  his  brother  and 
**  universal  heir,"  Sir  George  Peckham,  whom  he  appointed  his 
executor  and  heir  to  all  his  lands  and  possessions.  The  inference 
drawn  by  counsel  was  that  Mary  had  no  issue  by  her  said  hus- 
band, or  afterwards,  she  being  fifty-two  years  of  age  at  his  death. 

On  the  22d  of  April,  1836,  after  Mrs.  Otway  Cave  had 
nearly  completed  the  proofs  in  support  of  her  *  line  of  *  768 
descent.  Sir  William  Boothby.  again  presented  a  petition 
to  the  House,  stating  that  it  did  not  appear  from  the  printed 
minutes  of  the  proceedings  that  any  attempt  was  made  to  substan- 
tiate the  allegation  that  the  attainder  of  Lord  Cobham  had  de- 
prived this  petitioner  of  his  interest  in  the  barony ;  that  the 
petitioner  was  advised,  and  he  believed,  that  his  interest  was  not 
in  any  way  affected  by  the  attainder,  inasmuch  as  he  did  not 
derive  any  descent  through  the  said  Lord:  that  Henry  Lord 
Cobham  was  attainted  of  high  treason  in  1606,  together  with 
George  Brooke,  his  brother,  who  was  executed  in  the  same  5"ear, 
but  Henry  Lord  Cobham  survived  him  until  the  year  1619 ;  that 
in  the  year  1609,  an  Act  of  Parliament  .passed  for  the  restitution 
in  blood  of  the  son  and  two  daughters  of  the  said  George  Brooke, 
whereby  it  was  declared  that  William  Brooke,  his  son  (this 
petitioner's  lineal  ancestor),  and  his  two  sisters,  should  be  fully 
restored  in  blood  and  rendered  capable  of  being  heir  and  heirs  of 
their  attainted  father ;  that  this  petitioner  derived  his  descent 
through  Anne  Braye,  the  grandmother  of  the  said  Geoi*ge  Brooke, 
whose  son  WUliam  Brooke  was  so  restored,  and  whose  corruption 
in  blood  was  so  entirely  removed  by  the  said  recited  Act ;  and  as 
any  interest  in  the  said  barony  did  not  accrue  to  Sir  William 
Brooke  (son  of  the  said  George)  until  the  death  of  Lord  Cobham 
in  1619,  ten  years  after  the  said  Act  of  restoration  had  passed, 

(a)  Vide  the  Vaux  Case,  antey  Vol.  V.  p.  541.  As  to  the  admission  of 
copies  of  wills,  see  the  Netterville  Peerage  Case^  2  Dow  &  CI.  342. 
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the  petitioner  submitted  that  his  interest  was  not  affected  by  the 
attainder  of  Lord  Cobham,  through  whom  he  did  not  claim ;  that 
the  only  proviso  of  the  said  Act  was,  that  nothing  therein  should 
extend  to  restore  or  entitle  the  said  parties,  or  any  of  them,  or 
their  heirs,  to  any  name  of  honor  or  dignity,  or  to  any 

*  769   such  houses,  castles,  &c.,  which  his  Majesty  *  or  any  other 

person  or  persons  then  had,  or  was,  or  might  be  entitled  to 
have,  by  reason  of  the  attainder  of  their  said  father ;  that  the 
King  not  being  seised  by  reason  of  the  attainder  of  the  said  George 
Brooke  of  any  portion  of  the  barony  of  Braye,  which  was  not 
vested  in  him  at  the  time  of  his  attainder,  there  could  be  no 
ground  for  the  allegation  in  the  case  of  the  said  Sarah  Otway 
Cave.  The  petitioner,  therefore,  prayed  that  their  Lordships 
would  be  pleased  to  take  his  petition  into  their  consideration, 
and  direct  that  Mrs.  Otway  Cave  might  be  required  to  substan- 
tiate the  said  allegations  touching  the  petitioner's  interest  in  the 
said  barony,  or  that  he  might  be  allowed  to  be  heard  by  counsel, 
and  that  time  might  be  granted  to  him  to  prepare  a  case. 

Mr.  Fitzroy  Kelly  appeared  in  support  of  the  petition,  and 
having  obtained  leave  to  address  the  committee,  he  observed, 
that  by  Mrs.  Otway  Cave's  printed  case,  Sir  WiUiam  Boothby 
appeared  to  be  nearer  than  that  lady  to  the  succession.  There 
was,  certainly,  an  attainder  in  his  line,  but  it  was  reversed,  and, 
therefore,  his  claim  to  the  dignity  was  better  than  Mrs.  Otway 
Cave's.  What  he  desired  was,  to  be  allowed  to  present  a  case 
for  the  purpose  of  removing  this  stain  attempted  to  be  put  on  his 
pedigree.     He  did  not  claim  the  dignity. 

The  Earl  op  Shaftesbury.  —  If  he  claims  the  dignity,  he 
must  petition  the  Crown,  and  then  his  case  will  be  brought  before 
the  committee  in  the  usual  form. 

Mr.  Kelly,  —  He  only  asks  for  time  and  opportunity  to  remove 
this  blot  on  his  pedigree. 

It  was  ordered  by  the  House,  on  the  report  of  the  com- 

*  770    mittee,  that  Mrs.  Otway  Cave  should  substantiate  *  the 

allegations  contained  in  her  case,  touching  Sir  William 
Boothby's  interest  in  the  said  barony  ;  and  that  he  might  be  heard 
by  counsel,  and  have  time  to  prepare  his  case. 

But  on  the  17th  of  June  following,  Sir  W.  Boothby  presented 
a  petition  to  the  House,  referring  to  his  former  petitions,  and 
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stating  that  in  the  investigations  which  he  had  made  for  the  pur- 
pose of  presenting  a  ease,  he  discovered  that  Sir  William  Boothby, 
a  former  baronet,  stated  in  Mrs.  Otway  Cave's  pedigree  to  have 
had  by  his  second  wife.  Hill  Brooke  (eldest  daughter  of  the  said 
Sir  William  Brooke),  two  sons,  Sir  William  Boothby  and  Brooke 
Boothby,  from  the  latter  of  whom  this  petitioner's  descent  was 
immediately  deduced,  had,  in  fact,  had  six  sons,  of  whom  the  said 
Brooke  Boothby  was  the  youngest;  that  William,  afterwards 
Sir  William  Boothby,  one  of  the  said  six  sons,  had,  besides  three 
sons  who  died  young,  also  a  daughter,  who  was  married  to  Dr. 
Thorpe,  of  Nottingham,  and  left  by  him  a  daughter,  from  whom 
there  were  several  descendants  (hereinafter  mentioned).  Under 
these  circumstances,  the  petitioner  withdrew  from  the  contest, 
and  prayed  that  the  order  to  prepare  a  case  might  be  discharged, 
which  was  accordingly  ordered. 

Early  in  1886,  Sir  Percival  Hart  Dyke  presented  a  petition  to 
the  King,  stating  the  creation  of  a  dignity  in  Sir  Edmund  Braye, 
and  the  succession  of  his  only  son,  John  Braye,  and  his  death 
without  issue,  leaving  his  aforesaid  six  sisters  his  coheirs,  between 
whom  and  whose  descendants  and  representatives  the  barony 
fell  into  abeyance,  and  that  petitioner  was  sole  heir  of  the  body 
of  Frideswide,  the  third  sister  and  coheir  of  John,  last  Lord 
Braye.  This  petition  stated  the  representatives  of  the 
other  *  sisters  and  coheirs  as  Mrs.  Otway  Cave's  petition  *  771 
stated  them,  and  it  prayed  his  Majesty  to  determine  the 
said  abeyance  in  the  petitioner's  favour,  by  directing  to  him  a 
writ  of  summons  for  attendance  in  Parliament  by  the  style  and 
title  of  Baron  Braye. 

This  petition  was  also  referred  to  the  Attorney-General,  and, 
with  his  report  annexed,  was  afterwards  referred  by  his  Majesty 
to  this  House,  and  by  the  House  to  the  committee  of  privileges 
on  the  27th  of  June,  1836. 

Mrs.  Otway  Cave  presented  a  petition  to  the  House  on  the 
12th  of  July  following,  stating  that  her  printed  case  was  laid  on 
the  table  on  the  15th  of  February,  and  the  evidence  in  support 
thereof  was  concluded  the  9th  of  June,  and  that  although  notice 
of  the  proceedings  was  served  on  Sir  P.  H.  Dyke,  he  had  not 
taken  any  steps  towards  establishing  his  claim.  She  prayed  that 
their  Lordships  would  appoint  a  time  for  him  to  exhibit'  his 
evidence,  and  that  her  counsel  might  be  allowed,  without  delay, 
to  sum  up  the  evidence  given  in  support  of  her  claim. 

Mr.  Lewis  summed  up  the  evidence  on  the  8th  of  August.    He 
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submitted,  in  conclusion,  that  the  creation  of  this  peerage  must 
be  presumed  to  have  been  by  writ,  and  if  by  writ,  then  that  the 
writ  contained  the  general,  and  not  a  special  limitation.  The 
pedigree,  he  conceived,  was  clearly  made  out,  and  the  committee 
must,  according  to  the  authorities  before  referred  to,  report  in 
favour  of  the  claim,  (a). 

The  Attorney' General.  —  The  question  is,  whether,  supposing 

it  to  be  clear  that  there  was  a  creation  of  a  peerage,  it  must  be 

necessarily  presumed    that  such   peerage   was    descendible    to 

females.      Certain   things  arising  from  the  proof  of  the 

*  772   existence  of  others,  may  *  in  all  cases  be  presumed,  but 

presumption  ought  not  in  any  case  to  be  carried  further 
than  is  absolutely  necessary.  One  strong  argument  against  the 
claim  of  a  descent  to  females  is,  that  there  has  not  been  one 
descent  of  that  kind  claimed  with  respect  to  this  peerage  before 
the  present  time.  The  Slane  Peerage,  (6)  which  was  supposed 
to  be  a  creation  by  writ,  was  a  peerage  descendible  to  heirs  male« 
The  Berkeley  Peerage  was  another  case  of  the  same  kind.  It  is^ 
therefore,  clear,  that  even  assuming  this  peerage  to  have  been 
created  by  writ,  it  does  not  follow  that  it  was  descendible  to 
female  heirs..  He  referred  to  the  writ  to  Bromflete,  creating 
him  Lord  Vescie,  with  a  special  limitation,  (c) 
The  case  stood  over  to  the  session  of  1837. 

Dr.  Thorpe,  of  Headingly,  in  the  county  of  York,  presented  a 
petition  to  the  House  on  the  2d  of  February,  1 837,  praying  their 
Lordships  to  protect  his  right  as  one  of  the  coheirs  of  Anne,  the 
eldest  sister,  and  coheir  of  John,  last  Lord  Braye.  On  the  same 
day  Mrs.  Otway  Cave  presented  a  petition  to  their  Lordships, 
praying  for  judgment,  and  stating,  that  in  consequence  of  the 
discovery  that  Sir  William  Boothby  was  not  one  of  the  coheirs, 
she  inquired  and  discovered  that  the  coheirs  of  the  said  Anne 
were  Dr.  Thorpe,  Dr.  Disney  Alexander,  of  Wakefield,  Mrs, 
Leatham,  and  her  sister.  Miss  Lund,  of  Scarborough,  all  whom 
this  petitioner  caused  to  be  served  with  notice  of  her  claim,  and 
with  copies  of  her  case.  These  two  petitions  were  referred  to  the 
committee. 

At  the  sitting  of  the  committee  on  the  7th  of  March, 
*  773    1837,  Sir   William  FolleU  appeared  as  counsel  *  for  Dr. 

(a)   Vide  note  (cf),  ante,  p.  766. 
(6)  Ante,  Vol.  V.  p.  23.  (c)  Co.  Litt.  9  b. 
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Thorpe,  and  said  he  was  not  instructed  to  make  a  claim  for 
him,  but  to  submit  that  Mi's.  Otway  Cave  having  stated,  not 
only  her  own  pedigree,  but  the  pedigrees  of  the  other  coheirs  of 
the  barony,  was  bound  to  prove  the  facts  stated  in  her  petition 
and  case,  before  the  committee  could  report  on  her  claim.  It 
was  not  the  wish  of  Dr.  Thorpe  to  contest  her  pedigi-ee  or  to 
delay  the  proceedings,  but  he  desired  that  their  Lordships  would 
protect  his  interest  in  the  barony. 

Sir  Harris  Nicolas^  for  Mrs.  Otway  Cave.  —  The  practice  of  the 
House  did  not  require  a  claimant  to  prove  the  pedigrees  of  coheirs, 
and  such  a  requisition  would  be  attended  with  great  hardship, 
and  would  be  in  some  instances  impossible  to  be  complied  with. 
Mrs.  Otway  Cave's  pedigree  was  deduced  from,  and  she  was  the 
sole  heiress  of,  Elizabeth,  the  second  sister  and  coheiress  of  John 
Lord  Braye.  Notice  of  her  claim  had  been  given  to  every  per- 
son who  appeared  to  be  a  coheir ;  all  of  them  had  accepted  the 
notice,  and  two  of  them.  Sir  William  Boothby  and  Sir  Percival 
Hart  Dyke,  had  petitioned  the  House,  and  the  latter  had  appeared 
and  proved  his  own  pedigree.  Sir  W.  Boothby  was  directed  by 
the  House  to  prepare  his  case.  He  began,  but  as  it  appeared, 
on  investigation,  that  Prances,  daughter  of  a  fprmer  Sir  W. 
Boothby,  a  coheir,  had  left  descendants,  he  ceased  from  further 
proceeding.  The  baronetcy  went  to  him  as  heir  male,  but  not 
the  representation  of  the  peerage.  The  result  was  that  instead 
of  Sir  W.  Boothby  being  the  representative  of  the  eldest  coheir 
Anne,  her  representation  of  the  barony  was  vested  in  the  four 
descendants  of  Prances  Boothby,  namely.  Dr.  Thorpe,  Dr.  Alex- 
ander, Mrs.  Leatham,  and  Miss  Lund.  Notices  had  been 
served  on  all  *  these,  and  all  except  Dr.  Thorpe  declined  ♦  774 
to  interfere.  He  required  Mrs.  Otway  Cave  to  prove  his 
pedigree,  in  order  that  he  might  have  no  difficulty  in  establishing^ 
his  claim  at  any  future  time,  should  the  dignity  be  open  to  him. 
It  was  not  reasonable,  nor  consistent  with  the  practice  of  the 
House,  that  one  coheir  who  claimed  should  prove  the  pedigrees 
of  all  the  others.  The  words  of  reference  by  the  Sovereign 
to  the  House  were,  "  to  examine  the  allegations  thereof  as  to 
what  relates  to  the  petitioner's  title  therein  mentioned,  and 
to  inform  his  Majesty  how  the  same  shall  appear  to  their  Lord- 
ships." Notice  of  claim  must  be  given  to  coheirs,  because  they 
were  interested  parties,  and  it  would  be  unjust  to  bestow  on  one 
a  hereditament  to  which  they  were  all  equally  entitled,  without 
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enabling  them  to  sustain  their  respective  interests.  The  House 
never  before  required  a  claimant  to  prove  the  pedigrees  of  the 
other  coheirs,  his  competitors.  It  was  not  done  in  the  Bottetaurt 
Peerage  Case^  in  1764,  nor  in  the  case  of  the  Howard  de  Walden 
barony,  in  1784,  nor  in  the  case  of  the  barony  of  Beaumont  in 
1798 ;  (a)  and  yet  in  these  cases  the  committee  of  privileges  had 
no  difl&culty  in  reporting  that  each  of  the  peerages  had,  on  the 
death  of  the  last  peer  without  issue  male,  fallen  into  abeyance 
between  coheirs,  and  so  continued ;  and  that  such  and  such  a 
person  was  one  of  the  coheirs,  without  saying  who  the  other 
coheirs  were,  or  whether  there  were  any.  The  practice  was 
clearly  stated  in  the  Be  Vlsle  Peerage  Oase^  in  1824.  That  bar- 
ony was  claimed  by  Sir  John  Sidney,  as  elder  coheir  of  Gerard 
de  risle,  who  was  summoned  to  Parliament  in  the  reign  of 

Edward  III.  The  barony  fell  into  abeyance  in  1421  be- 
*776    tween  three  coheirs.     In  tracing  the  *  representation  of 

the  other  two  coheirs,  the  claimant  found  that  they  were 
represented  by  twelve  persons.  When  that  claim  was  before  the 
committee,  Lord  Eldon,  then  Lord  Chancellor,  asked,  as  Mr. 
Mart  was  opening  his  case,  "  Does  any  body  attend  for  the  other 
coheirs?"  Mr.  Hart:  "We  have  traced  the  pedigree  of  the 
other  coheirs,. and  such  of  them  as  are  in  England  have  had 
notice ;  but  one  or  two  of  them  are  not  in  the  kingdom."  The 
Lord  Chancellor :  "  The  fii'st  step  to  be  taken  wiU  be  to  prove 
the  notice  to  those  coheirs ;"  and  his  Lordship  defines  clearly  the 
object  of  giving  notice  to  the  coheirs;  not  that  the  claimant  is 
to  prove  their  pedigree,  as  if  that  were  requisite  for  the  informa^ 
tion  of  the'  Crown,  but  that  they  must  have  notice  that  there  is 
a  claim  of  the  title,  that  they  may  come  and  vindicate  their  title 
if  they  think  proper.  The  Lord  Chancellor  says,  *'  It  is  a  point 
the  coheirs  have  a  right  to  dispute  with  you,  whether  you  are  a 
coheir ;  therefore  we  are  not  entitled  to  go  into  the  case  until  that 
notice  is  proved."  Mr,  Hart :  "  In  a  pedigree  commencing  with 
the  31st  Edward  III.,  it  would  be  impracticable  for  us  to  prove 
with  certainty  the  pedigree  of  other  coheirs,  when  they  branch 
off."  The  Lord  Chancellor:  "All  the  committee  means  is,  to 
see  that  you  have  given  to  those  persons,  whom  you  represent  in 
your  pedigree  to  be  coheirs,  notice  of  this  proceeding."  Mr, 
Hart :  ".  We  have  not  only  given  them  notice,  but  we  have  used 
considerable  pains  to  trace  their  pedigree  where  it  branches  off 

(a)  These  cases  are  stated  in  the  Camoys  Case,  post. 
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from  ours,"  (a)  In  a  subsequent  part  of  that  case  the  claimants' 
counsel  say,  (6)  "  We  have  now  closed  our  evidence  for  the  pres- 
est,  &c.  We  apprehend  your  Lordships  do  not  require 
that  we  should  prove  the  *  pedigree  of  other  branches  of  *  776 
the  family,  which  diverge  from  us ;  we  have  given  your 
Lordships  all  the  information  we  are  possessed  of  on  the  subject, 
&c.  Having  deduced  our  own  pedigree,  with  a  certainty  which 
we  hope  will  be  satisfactory  to  your  Lordships,  we  go  on  to  the 
other  branches  with  such  primd  facie  evidence  as  is  within  our 
competence  of  those  who  are  the  persons  deriving  from  the  other 
two  branches."  So  that  the  counsel  in  that  case  were  going  on 
—  as  I  think  was  most  needlessly  done  in  the  Vdux  Case^  by  one 
of  the  claimants  —  to  give  some  evidence  of  the  pedigrees  of 
the  other  coheirs ;  upon  which  he  is  stopped  by  Lord  Redesdale, 
who  says,  "  You  are  not  bound  to  prove  any  thing  about  Eleanor 
and  Elizabeth,  the  two  yoimger  daughters  of  Elizabeth  de  Tlsle." 
That  was  the  other  class  of  coheirs.  Mr.  Rart  says,  "  That  is 
what  we  submit  to  your  Lordships."  Lord  Redesdale  :  "  You 
do  not,  of  course,  pretend  to  say  that  they  died  without  issue  ?  " 
Mr.  Rart' :  '*  No ;  we  say  that  they  died  with  issue,  and  we  give 
such  primd  facie  evidence  as  is  in  our  power  to  show  who  are 
the  persons  who  ought,  as  such,  to  have  notice  of  this  proceed- 
ing." Lord  Redesdale  ;  "  That  appears  to  be  all  you  are  called 
upon  to  do."  On  this  and  the  other  authorities  before  referred 
to,  the  learned  counsel  submitted  that  Mrs.  Otway  Cave  had 
done  enough  by  proving  her  own  pedigree,  and  giving  notice  to 
all  the  other  coheirs,  without  being  obliged  to  prove  their  pedi- 
grees. The  only  instance  in  which  the  House  ever  expressed  any 
wish  of  the  kind  was  in  the  ZoiLch  Case.  Dr.  Thorpe  did  not 
pretend  to  be  a  claimant.  Then  why  should  he  be  permitted  to 
increase  the  difficulties  of  proof  by  another  party,  who  was  a 
hana  fide  claimant  ? 

*  Lord  Brougham.  —  I  do  not  think  that  this  House  can  *  777 
compel  a  party  claiming,  as  in  this  case,  to  prove  what  may 
be  justly  described  as  the  case  of  the  other  party,  his  rival ;  yet  as 
it  is  in  effect  and  substance  his  own,  and  as  he  has  the  strongest 
interest  that  the  pedigree  should  be  cleared  up,  the  House  may 
well  say  to  him  that  he  had  better  prove  it,  for  otherwise  one  of 
two  things  may  happen.    First,  no  one  can  compel  this  House  to 

(a)  Report  of  the  Plsle  barony  by  Sir  H,  Nicolas,  p.  29. 

(b)  Id.,  p.  48. 
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report  that  the  peerage  is  in  abeyance,  so  that  it  is  his  interest 
that  the  investigation  should  be  conducted  to  the  satisfaction  of  the 
coTninittee.  Secondly,  suppose  the  report  to  the  Crown  to  be  made 
strictly  in  the  terms  of  the  reference,  which  is,  not  among  whom 
the  barony  is  in  abeyance,  but  whether  it  is  in  abeyance  among 
any  parties,  of  whom  the  claimant  is  one,  the  consequence  would 
certainly  be  most  detrimental  to  the  claimant.  If  in  the  course 
of  the  inquiry  it  should  be  disclosed  to  the  Attorney-General  that 
the  claimant  is  one  not  merely  of  those  parties  whose  names  are 
set  forth  in  the  petition,  but  of  them  and  of  two  or  three  other 
persons,  it  would  be  the  duty  of  the  Attorney-General,  in  report- 
ing to  the  Crown,  to  advise  it  not  to  determine  the  abeyance  in 
favour  of  any  one  person  until  the  other  persons  were  satisfactorily 
disposed  of.  The  committee  too,  could  not  possibly  act  upon  other 
principles. 

The  Attorney-General  submitted  that  it  was  necessary  that  the 
claimant  should  prove  the  pedigrees  of  the  other  coheirs,  before 
she  could  call  upon  the  committee  for  a  report,  the  petition  con- 
taining an  allegation  of  all  the  lines,  and  it  being  necessary  that 
the  pedigree  of  each  should  be  proved  in  order  that  his 

*  778    Majesty  might  exercise  the  power  of  selection.     It  *  ap- 

peared from  the  extract  just  read  from  the  L'Me  CoMe^ 
that  primd  facie  evidence  had  been  there  given  of  the  other  lines, 
which  was  stated  by  the  counsel  to  be  all  which  they  had  it  in 
their  power  to  give ;  and  in  the  case  of  the  barony  of  Vaux,  still 
before  the  committee,  it  had  been  intimated  that  the  committee 
would  not  feel  itself  in  a  situation  to  report  till  that  evidence  had 
been  given.  Unless  the  same  course  was  adopted  here,  the  House 
could  not  know  that  its  order  for  notice  to  all  the  coheirs  had 
been  complied  with.  There  must  be  evidence  as  to  the  pedigree 
of  all  the  coheirs  before  any  report  could  properly  be  made  to  the 
Crown ;  for  otherwise  a  man  on  merely  making  out  his  own  pedi- 
gree might  be  declared  to  be  entitled,  and  he  might  take  his  seat 
in  this  House,  and  after  he  had  done  so  the  real  heir  might  appear 
and  claim,  and  would  have  his  seat  as  of  right,  and  thus  a  new 
peerage  would  have  been  created,  descendible  to  heirs  general. 
In  the  cases  of  the  DeRoos  and  Zouch  baronies,  all  the  lines  were 
proved,  and  very  special  reports  were  made. 

Lord  Brougham.  —  The  rule  is  of  great  importance.    I  move 
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that  time  be  given  to  the  petitioner  to  get  the  necessary  evidence 
as  to  the  coheirs. 

• 

The  Lord  Chancellor.  —  I  quite  agree  with  the  noble  and 
learned  Lord  not  only  as  to  the  present  case,  but  as  to  what  has 
been  the  course  of  practice  of  the  House.  The  petitioner  here 
alleges  a  descent  in  various  lines.  She  shows  that  she  is  a  party 
among  others,  on  whose  claims  it  will  be  our  duty  to  report.  We 
cannot  report  without  full  knowledge,  nor  can  the  Crown  deter- 
mine the  abeyance  without  knowing  who  the  coheirs  are,  and  on 
what  claim  the  exercise  of  its  prerogative  is  prayed.  It  appears 
by  the  minutes  of  the  case  of  the  Zouch  barony  of  the 
28th  of  June,  *  1803,  that  the  counsel  there  were  informed  *  779 
that  the  case  was  defective,  as  not  having  traced  the  de- 
scent of  the  abeyance  to  persons  existing,  or  shown  that  there 
were  no  persons  existing  as  representing  the  other  branches. 
That  case  was  in  consequence  postponed,  and  the  final  decision 
and  report  in  1807  pointed  out  the  coheirs. 
The  case  stood  over  to  the  session  1838. 

In  the  session  of  1838,  a  supplemental  printed  case  having  been 
laid  on  the  table  on  behalf  of  Mrs.  Otway  Cave,  her  counsel  pro- 
ceeded during  several  days  to  give  such  evidence  as  she  had  been 
able  to  obtain  of  the  descent  of  the  other  coheirs  of  the  barony, 
except  Sir  P.  H.  Dyke,  who  had  given  evidence  of  his  own  ped- 
igree. 

The  case  was  again  postponed  to  the  session  of  1839,  with 
a  view  to  have  a  decision  on  the  effect  of  the  attainder  of  one 
coheir  on  the  claims  of  the  others.  That  question  had  arisen  in 
the  case  of  the  Camoys  Peerage,  and  the  arguments  on  it  before 
the  Judges ;  and  their  opinions  as  stated  in  the  report  of  that 
case  (a)  apply  also  to  the  present. 

August  15, 1839. 
The  Lord  Chancellor.  —  I  think  the  claimant  in  this  case 
has  proved  her  descent  from  Elizabeth,  the  second  daughter  of 
the  person  who  sat  as  a  peer  in  this  House  in  the  reign  of  Henry 
VIII.  Other  parties  have  also  made  out  their  descents  from  the 
first  and  third  daughters  of  the  same  person.  On  that  part 
of  the  case,  therefore,  I  am  of  opinion  that  *  your  Lord-  *  780 
ships  ought  to  report  in  favour  of  the  claim.    But  then 

(a)  Vide  post, 
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two  questions  of  law  have  been  raised :  one  of  these  questions 
has  been  presented  to  your  Lordships  not  for  the  first  time,  but, 
on  the  contrary,  questions  of«the  same  sort  have  arisen,  and  have 
before  now  received  the  decision  of  the  House ;  and  those  de- 
cisions, as  it  seems  to  me,  may  be  considered  to  have  put  that 
question  at  rest.  The  question  to  which  I  first  refer,  is  that 
which  relates  to  the  effect  of  the  evidence  of  a  sitting  in  this 
House  under  a  summons  by  writ,  there  being  no  evidence  what- 
ever of  the  nature  of  that  writ,  or  of  the  creation  of  a  peerage  by 
letters-patent.  The  last  case  on  this  subject  was  that  of  the  Vaux 
Peerage,  (a)  in  which  all  the  preceding  cases  were  examined; 
and  your  Lordships  adopted  the  resolution,  that  where  the  evi- 
dence satisfactorily  made  out  such  a  sitting  by  writ,  it  should  be 
presumed  that  there  was  evidence  of  a  title  to  the  heirs  general 
of  the  person  so  siunmoned,  and  consequently  that  such  a  peerage 
might  descend  through  females.  That  is  the  situation  in  which 
the  present  claimant  stands.  On  that  part  of  this  claim,  I  am  of 
opinion  we  must  follow  the  rule  already  laid  down  in  the  case  to 
which  I  have  just  referred. 

Another  question  in  this  case  is  one  which  has  also  been  dis- 
cussed in  claims  to  another  peerage,  namely,  the  effect  of  the 
attainder  of  one  of  the  coheirs  upon  the  title  of  the  rest.  In  a 
case  which  occurred  in  this  House  some  years  ago,  (6)  there  was 
expressed,  by  a  very  high  authority,  an  opinion  which,  if  adopted 
literally,  would  be  fatal  to  the  claim  of  any  of  the  coheirs  in  this 
case.   I  confess  I  cannot  understand  the  grounds  on  which 

*  781    that  opinion  is  supposed  to  have  been  entertained ;  *  and 

your  Lordships  having  felt  some  doubt  on  the  subject, 
have  had  the  advantage  of  hearing  the  question  argued  before 
the  learned  Judges.  They  have  now  expressed  their,  unanimous 
opinion  through  the  Lord  Chief  Justice  of  the  Court  of  Common 
Pleas,  (c)  That  opinion,  as  it  seems  to  me,  puts  the  question 
entirely  at  rest.  The  grounds  on  which  the  Judges  have  come 
to  the  conclusion  which  the  Lord  Chief  Justice  has  communicated 
to  your  Lordships  appear  to  me  to  be  entirely  satisfactory,  and 
completely  to  remove  those  doubts,  which  existed  only  in  conse- 
quence of  the  expression  of  the  opinion  I  have  mentioned  in  the 
former  case. 

If  your  Lordships  should  concur  in  the  view  I  take  of  this 
matter,  then  this  second  difficulty  will  be  removed,  and  the 

(a)  Ante,  Vol.  V.  p.  528.  (5)  The  Beaumont  Case,  in  1796. 

(c)  See  the  opinion  and  arguments  in  the  Camoya  Case,  post, 
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result  will,  therefore,  be,  that  if  you  are  of  opinion  that  Mrs. 
Otway  Cave  has  made  out  her  title  as  the  descendant  from  Eliza- 
beth, the  second  daughter  of  Edmund  Lord  Braye,  and  that  Sir 
P.  H.  Dyke  has  likewise  made  out  his  claim  as  the  descendant  of 
another  dai^hter  of  the  same  person,  the  only  remaining  question 
will  be,  what  is  the  form  of  the  report  your  Loidships  shall  make 
to  the  Crown  with  respect  to  the  other  daughters  of  Edmund, 
and  the  several  parties  who  now  appear  to  represent  them? 
With  respect  to  tibis  point,  various  courses  have  been  adopted 
on  former  occasions  as  to  the  reports  which  committees  have  had 
to  make  in  relation  to  collateral  heirs.  These  are  parties  who  do 
not  claim  the  peerage  ;  but  their  pedigree  must  be  investigated, 
in  order  that  the  Grown  may  know  who  are  the  descendants  of 
the  last  peer,  and  what  is  the  situation  of  the  various  co- 
heirs. The  history  of  these  various  *  lines  of  descendants  *  782 
has,  in  a  great  degree,  been  satisfactorily  made  out,  but  it 
18  not  to  be  expected  that  parties  who  make  out  the  pedigrees  of 
other  families  should  do  so  as  clearly  as  they  make  out  their  own. 
Some  of  the  parties,  whose  pedigrees  have  thus  been  traced,  are 
not  themselves  here  to  support  any  claim,  or  for  any  other  par- 
pose.  The  sole  object  of  requiring  proof  of  these  pedigrees  is 
what  I  have  stated,  —  the  procuring  information  for  the  Crown, 
in  order  that  the  Crown  may  know  in  whose  favour  the  abeyance 
may  be  determined.  That  information  has  been  obtained  here 
by  the  evidence  which  has  been  laid  before  your  Lordships. 
And  though  the  evidence  with  respect  to  some  of  the  lines  is 
not  so  conclusive  as  to  justify  your  Lordships  in  reporting  that 
they  are  the  descendants  of  the  coheirs  of  the  last  peer,  there  is 
certainly  sufficient  for  you  to  report  that  the  peerage  is  in  abey- 
ance, and  that  these  two  lines  have  been  proved  so  as  to  enable 
the  Crown  to  exercise  its  discretion  as  to  these  lines. 

In  some  of  the  former  cases,  the  report  has  been  that  there 
appear  to  be  several  persons  descendants  of  the  person  last  en- 
titled ;  and,  in  others,  the  reports  have  stated  in  what  mode  the 
persons  have  descended.  Those  who  do  not  claim,  and  have  not 
made  out  their  descent,  cannot  have  the  exercise  of  the  discretion 
of  the  Crown  in  their  favour.  It  is,  therefore,  unnecessary  to 
say  more  with  respect  to  them  than  that  there  are  other  descend- 
ants living.  On  the  whole,  it  appears  to  me  to  be  the  proper 
course,  instead  of  pronouncing  an  opinion  on  these  collateral 
pedigrees,  to  report  to  the  Crown  that  there  are  descendants  of 
the  person  last  entitled  besides  those  who  have  presented  claims 
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to  the  Crown  for  this  peerage.    It  will  be  open  to  your 

*  783    Lordships  at  a  future  time  to  *  pursue,  if  necessary,  far- 

ther inquiries  into  this  matter,  and  we  need  not  give  an 
opinion  on  a  fact  which  is  not  regularly  before  us. 

In  the  result,  therefore,  I  should  propose  to  your  Lordships 
that  we  should  report  that  the  barony  of  Braye  was  created  by 
writ  in  1529,  and  is  descendible  to  the  heirs  general  of  Ekimund 
Baron  Braye  ;  that  it  appears  that  John,  the  second  baron,  son 
of  Edmund,  died  without  issue  ;  that  Mrs.  Otway  Cave  has  made 
out  her  claim,  as  descended  from  Elizabeth,  the  second  daughter 
of  Edmund ;  that  Sir  Percival  Hart  Dyke  has  proved  his  descent 
from  the  third  daughter,  and  that  it  appears  that  there  are  de- 
scendants of  Anne,  the  eldest  daughter  of  Edmund,  and  of  two 
other  daughters ;  and  this,  I  think,  would  probably  be  sufficient 
without  stating  who  those  descendants  are. 

Lord  Wynpord.  — I  entirely  agree  with  what  has  now  been 
proposed  to  your  Loixlships.  It  appears  to  me  that  the  two 
claims  of  Mrs.  Otway  Cave,  and  of  Sir  Percival  Hart  Dyke,  have 
been  satisfactorily  made  out.  It  is  right  that  the  case  should  be 
so  left,  that  if  the  other  parties  entitled  should  bring  forward 
their  claims,  an  investigation  may  be  made  into  them. 

I  am  glad  that  we  have  had  the  opinion  of  the  Judges  on  the 
effect  of  the  attainder,  —  the  clearest  opinion  I  have  ever  heard 
pronounced  by  the  Judges  within  the  walls  of  this  House.  In 
every  part  of  that  opinion  I  most  fully  concur.  There  is  no  in- 
terest that  can  be  the  subject  of  forfeiture  which  can  be  affected, 
except  by  corruption  of  blood ;  and  in  this  case  the  corruption  of 
blood  was  removed  by  the  statute.  I  may  also  state  that  I  am  of 
opinion  that,  without  that  statute,  the  other  coheirs  would 

*  784    still  have  been  *  able  to  make  out  their  claim  to  the  peer- 

age ;  inasmuch  as  in  this  case  there  was  nothing  to  be  for- 
feited, for  the  estate  was,  at  the  time  of  the  attainder,  in  the 
Crown. 

It  may  now  be  taken  as  settled,  that  if  a  person  is  called  by 
writ  to  this  House,  and  takes  his  seat  under  the  writ,  that  con- 
stitutes him  a  baron  in  fee,  and  the  dignity  is  descendible  to  his 
heirs  general. 

The  Earl  op  Devon.  —  My  Lords,  having  attended  through- 
out this  ai-gument,  if  I  felt  in  the  least  degree  a  difference  of 
opinion  on  this  subject,  I  should  certainly  express  it.    But  I 
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entirely  concur  in  what  has  now  been  proposed  to  your  Lord- 
ships. I  think  that  Mrs.  Otway  Cave  and  Sir  Percival  Hart 
Dyke  have  made  out  their  respective  claims,  and  that  so  far  we 
may  report  in  fiEtvour  of  the  petitioners. 

On  the  point  of  law  as  to  the  attainder,  I  do  not  think  it 
necessary  to  say  any  thing.  But  there  is  another  question, 
namely,  whether  in  a  case  in  which  the  writ  creating  the  peer- 
i^e  is  not  produced,  the  House  would  decide  that  a  sitting  in  it 
was*  a  sitting  imder  a  general  writ.  That  question  has  already 
been  decided,  (a)  and  I  am  not  now  going  to  express  any  doubt 
on  the  propriety  of  that  decision.  The  law  is  in  favour  of  the 
existence  of  this  peerage  in  the  coheirs  of  those  who  are  the  rep- 
resentatives of  Edmund  Lord  Braye. 

With  respect  to  the  form,  in  which  the  result  is  to  be  entered, 
on  claims  of  this  nature,  it  seems  to  me  that  there  are  great  dif- 
ficulties in  either  way  of  putting  it.  If,  on  the  one  hand;  we 
do  not  make  some  investigation  into  the  titles  of  all 
*  the  parties  concerned,  your  Lordships  cannot  give  the  *  785 
Crown  all  the  information  which  it  is  entitled  to  expect. 
But  if,  on  the  other  hand,  you  call  on  the  claimant  to  make  out 
the  pedigrees  of  all  the  other  descendants,  you  put  him  in  a  situ- 
ation of  great  difficulty,  requiring  him  to  do  what  may,  in  some 
cases,  be  absolutely  impossible.  In  the  choice  of  these  difficul- 
ties, I  think  that  the  course  which  the  Lord  Chancellor  has  pro- 
posed is  the  most  judicious  in  itself,  and  the  best  that  can  be 
adopted,  namely,  to  state  our  opinion  on  these  two  lines  in  these 
two  claimants,  and  to  state  enough  to  give  the  Sovereign  notice 
that  there  are  in  existence  other  persons  who  may  claim  as  co- 
heirs. It  will  then  remain  for  the  Sovereign  to  exercise  a  discre- 
tion on  all  the  cases,  having  such  information  on  the  whole  case 
as  we  are  able  to  give.  I  concur,  therefore,  my  Lords,  both  in 
the  substance  and  form  of  the*  resolution  proposed  by  the  Lord 
Chancellor. 

Resolved  accordingly,  that  it  appears  to  this  -committee  that 
Edmund  Lord  Braye  was  summoned  to  Parliament  and  sat  in  the 
House  in  the  twenty-first  year  of  the  reign  of  King  Henry  VIIL, 
and  that  he  was  entitled  to  a  barony  by  writ,  descendible  to  the 
heirs  general  of  the  body ;  and  that  he  left  one  son,  John,  the  last 
Lord  Braye,  and  several  daughters ;  and  that  John,  the  son,  died 

(a)  The  Vaux  CiUCf  arUe^  Vol.  Y.  p.  526. 
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without  issue ;  and  that  the  petitioner,  Sarah  Otway  Cave,  has 
proved  her  descent  from  Elizabeth,  the  second  daughter  of  the 
said  Edmund  Lord  Braje ;  and  that  the  petitioner.  Sir  Percival 
Hart  Dyke,  bart.,  has  proved  his  descent  from  Frideswide,  the 
third  daughter  of  the  said  Edmund  Lord  Braye;  and  that  it 
appears  that  there  are  descendants  now  living  of  Anne, 

*  786   the  *  eldest,  and  of  Dorothy  and  of  Frances,  two  younger 

daughters  of  the  said  Edmund  Lord  Braye ;  and  tiiat  the 
said  barony  is  in  abeyance  between  the  said  Sarah  Otway  Cave, 
Sir  Percival  Hart  Dyke,  and  the  descendants  of  the  said  Dorothy 
and  Frances,  and  of  the  said  Anne,  if  the  effect  of  an  attainder 
of  \the  grandsons  of  the  said  Anne  has  been  removed,  (a) 

August  27. 

This  resolution  was  reported  by  the  chairman  of  the  committee 
to  the  House,  and  was  agreed  to ;  and  it  was  ordered  that  the 
said  resolution  and  judgment  be  laid  before  her  Majesty. 

Her  Majesty  soon  afterwards,  by  letters-patent,  terminated  the 
abeyance  in  favour  of  Mrs.  Otway  Cave,  now  Baroness  Braye. 


APPEAL 

FROM  THE  COUBT  OF  OHANCSBY  IN  IRELAM). 


TOMMEY  V.  WHITE  and  Othebs. 

1839. 

Henrt  Tommey Appellant. 

James  White  and  Others Respondent} 

Practice. 

The  House  of  Lords  will  not  give  relief  to  an  appellant  against  an  order  of 
which  he  complains  by  his  petition,  unless  he  has  taken  the  proper  coarse 
.to  obtain  relief  in  the  Court  below. 


(a)  Vide  post,  the  report  of  the  Camoys  Peerage  Case. 

>  See  8.  c.  1 H.  L«  Gas.  160  ;  8  H.  L.  Gas.  49  ;  4  H.  L.  Gas.  313. 
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August  28. 

The  appellant  had  presented  a  petition  of  appeal  against  an 
order  of  the  Lord  Chancellor  of  Ireland,  dated  the  20th  of  June, 
1887,  by  which  his  Lordship  refused  to  make  any  order  on 
a  petition  which  the  *  appellant  had  presented  to  him,  pray-   *  787 
ing  his  Lordship  to  cause  certain  property  which  had  been 
sold  under  an  order  of  the  Court  to  be  restored  to  him. 

The  appellant  was  heard  in  person  in  support  of  his  appeal, 
which  dealt  altogether  with  facts. 

No  counsel  appeared  for  the  respondents. 

August  27. 
The  Lord  Chancellor.  —  This  is  a  case  in  which  the  appel- 
lant has  addressed  your  Lordships  without  being  in  any  way 
assisted  by  professional  advice.  The  appellant  has  no  doubt  a 
right  to  do  so,  but  then  it  is  most  likely  that  a  person  in  his  situ- 
ation will  not  bring  his  case  before  your  Lordships  ia  such  a  way 
as  to  enable  you  to  correct  any  error  that  may  have  been  com- 
mitted. The  appeal  is  against  an  order  of  the  Court  of  Chan- 
cery in  Ireland,  by  which  property  to  which  the  appellant  claims 
to  have  been  entitled  is  directed  to  be  sold.  Of  the  property  of 
which  he  was  once  possessed  he  was  thus  deprived  by  the  Court 
for  the  purpose  of  satisfying  his  creditors.  Whether  he  was 
rightly  deprived  of  it  or  not  is  a  question  into  which  we  cannot 
now  inquire,  for  he  has  not  adopted  that  course  which,  if  wrong 
has  been  committed  towards  him,  will  enable  your  Lordships  to 
relieve  him.  After  the  order  complained  of  had  been  pronounced, 
there  were  two  modes,  by  either  of  which  the  appellant  could 
have  corrected  any  error  that  might  have  been  committed :  he 
might  either  have  applied  to  the  Lord  Chancellor  to  rehear  the 
cause,  or  he  might  have  presented  a  petition  of  appeal.  He  pur- 
sued neither  of  these  courses,  but  he  petitioned  the  Lord  Chan* 
cellor  of  Ireland,  praying  him  to  command  the  restoration  of  the 
property,  or  that  his  case  might  be  investigated  without  delay, 
and  that  certain  persons  in  the  petition  named  might 
answer  the  *  matter  thereof.  That  was  not  the  course  *  788 
in  which,  according  to  the  practice  of  the  Court  of  Chan- 
cery, either  in  Ireland  or  here,  any  remedy  could  be  obtained,  or 
the  matter  brought  under  review.  The  present  application  to 
your  Lordships  is  not  against  any  proceeding  in  the  cause,  or  any 
decree  or  order  duly  made  in  the  cause,  but  against  an  order 
made  refusing  to  make  any  order  under  this  petition.    If  the 
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appellant  had  taken  any  professional  advice,  if  he  had  not  acted 
upon  his  own  opinion  of  the  law,  he  would  not  have  committed 
this  error;  for  any  one  the  least  acquainted  with  Courts  of 
Equity  would  have  told  him  that  this  was  not  the  way  to  pro- 
ceed. 

I  shall  not  say  any  thing  of  the  merits  of  this  case,  as  they  are 
not  before  your  Lordships  ;  but  if  the  time  has  not  gone  by,  he 
may  yet  bring  them  under  your  Lordships*  consideration.  It  is 
said  that  the  time  has  gone  by ;  but  your  Lordships  cannot  for 
that  reason  entertain  a  proceeding  entirely  irregular  in  itself. 
Your  Lordships  must  adopt  another  course,  and  you  cannot  in 
any  way  prejudice  the  case  of  either  party  by  adopting  the  course 
which  I  now  propose.  I  move  that  this  appeal,  which  is  only 
against  the  order  of  the  Lord  Chancellor  of  Ireland  declining  to 
grant  the  prayer  of  the  petition  to  which  I  have  before  referred, 
be  dismissed. 

(The  appellant  having  been  admitted  to  sue  in  forma  pauperis, 
nothing  was  said  about  costs.) 


♦789  ♦IN  COMBflTTEE  OF  PRIVILBGES. 

1838. 

The  Camoys  Peerage. 

A  Dignity  in  Abeyance,    Effect  of  Attainder.    Practice.    Mndence. 
Inscription  an  a  PortnaiU 

One  of  several  coheirs  to  a  barony  in  abeyance,  wbich  had  been  created  by 
writ  of  summons  and  sitting  in  Parliament,  was  attainted  of  high  treason. 
His  son  and  heir  was  restored  in  blood  only,  by  Act  of  Parliament,  ex* 
pressly  excepting  honours  and  hereditaments. 

Held^  that  it  is  competent  to  the  Crown  to  terminate  the  abeyance  of  the 
barony  in  favour  of  the  heir  of  the  attainted  coheir,  or  of  the  heir  of  any 
of  the  other  coheirs,  and  that  the  right  to  terminate  the  abeyance  in  favour 
of  any  of  the  other  coheirs  was  not  at  all  affected  by  the  attainder.' 

A  claimant  to  a  peerage  in  abeyance  is  bound  to  give  notice  to  all  the  cohein 
known  to  him  to  be  existing  ;  and  notice  by  letter  through  the  post-office 
is  not  sufficient. 


>  See  The  Earldom  of  Perth,  2  H.  L.  Cas.  865,  883,  893. 
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Coheirs  to  a  peerage  in  abeyance  will  be  allowed,  on  petition  to  the  House,  to 
appear  by  counsel  before  the  Lords  Committees  for  Privileges,  to  watch 
the  evidence  on  behalf  of  a  claimant  whose  petition  to  the  Crown  is  referred 
to  them  ;  but  if  he  claims  the  dignity  he  must  petition  the  Crown. 

Old  pedigrees  produced  from  the  custody  of  a  person  whose  ancestor  was 
connected  by  marriage  with  the  family  described  in  the  pedigree,  are 
admissible  as  evidence  to  show  the  state  of  that  family  ;  and  an  inscription 
on  an  old  portrait  of  one  of  that  family,  produced  from  the  same  custody, 

'     is  admissible  for  the  same  purpose.     (  Vide  infra,  p.  801.) 


March  27.    April  10.    May  3.    June  8,  18,  21.    July  13,  26.     August  9, 

14,  1838. 
'  June  27,  28.    July  16,  and  August  27,  1839. 

There  were  four  petitioners  claiming  to  be  coheirs  of  this 
barony,  which  had  been  in  abeyance  for  above  four  hundred 
years.  There  were  three  other  coheirs,  who  did  not  petition  or 
interfere. 

The  petition  of  Thomas  Stonor,  Esq.,  of  Stonor,  in  the  county 
of  Oxford,  presented  to  the  Queen  in  September,  1837,  — 
praying  her  Majesty  to  revive  in  *  his  person  the  dignity  *  790 
of  his  ancestor,  by  summoning  him  to  Parliament  under 
the  style  and  title  of  Lord  Camoys,  —  stated  that  Sir  Thomas 
Camoys,  of  Broadwater,  in  the  county  of  Sussex,  knight,  was 
summoned  to  Parliament  in  the  7th  year  of  King  Richard  II.,  and 
to  succeeding  Parliaments  until  his  death,  and  that  he  sat  in  Par- 
liament in  pursuance  of  the  said  writs  of  summons,  whereby  he 
acquired  the  dignity  of  Baron  Camoys  to  him  and  the  heirs  of 
his  body ;  that  he  was  succeeded  by  his  grandson,  Hugh  Lord 
Camoys,  who  died  under  age,  and  without  issue,  in  the  5th  of 
Henry  VI.  (1427),  whereupon  the  barony  fell  into  abeyance  be- 
tween his  two  sisters,  Margaret  and  Alianora,  as  grand-daughters 
and  coheirs  of  Thomas  Lord  Camoys. 

That  Alianora  married  Sir  Roger  Lewknor,  knight,  by  whom 
she  had  a  son  and  heir,  Sir  Thomas  Lewknor,  of  Trotton,  the 
father  of  Sir  Roger  Lewknor,  who  died  in  1643  without  male 
issue,  leaving  three  (a)  daughters,  Katherine,  (()  Mabel,  and 
Constance,  whose  respective  representatives  were  his  coheirs. 

That  Margaret  married  Ralph  Radmylde,  Esq.,  by  whom  she 
>  had  a  son  Robert,  who  had  an  only  son.  Sir  William  Radmylde, 

(a)  This  was  an  error,  vide  infra,  pp.  793,  706. 

(6)  Katherine  married  John  Mill,  Esq.,  of  Grentham,  in  the  county  of 
Hants,  and  had  hy  him  a  son,  from  whom  is  descended  in  a  direct  line, 
Sophia,  the  widow  of  the  Chevalier  Ferdinand  de  la  Cainea,  and  one  of  the 
four  coheirs  claiming  the  harony. 
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who  died  without  issue,  and  two  daughters,  Maigaret  and  Eliza- 
beth Radmylde,  who  became  coheirs  to  their  said  brother,  and, 
as  such,  coheirs  of  their  grandmother,  (a)  Margaret  Camoys. 

That  Elizabeth  married  Nicholas  Lewknor,  Esq.,  by 
*791    whom  she  had  a  son  and  heir,  Edward  Lewknor,  *oi 

Kingston  Bowsey,  who  died  in  1528,  leaving  a  son,  Edward 
Lewknor,  whose  son  and  heir,  Edward  Lewknor,  was  attainted 
of  high  treason  in  the  reign  of  Queen  Mary  ;  and  petitioner  was 
advised,  that  the  subsequent  restitution  in  blood  of  his  son,  Sir 
Edward  Lewknor,  did  not  enable  him  or  his  descendants  to  sus- 
tain the  character  of  coheirs  to  the  barony  of  Camoys.  That 
Sir  Edward  Lewknor,  the  grandson  of  the  attainted  Edward 
Lewknor,  died  in  1618,  leaving  a  son,  whose  only  child  (6)  died 
without  issue,  and  two  daughters,  Anne  and  Eatherine,  whose  rep- 
resentatives are  now  the  coheirs  of  the  said  Edward  Lewknor.  (<;} 
That  the  said  Margaret,  the  elder  sister  (aunt)  and  coheir  of 
Sir  William  Radmylde,  married  John  Goring,  of  Burton,  in  the 
county  of  Sussex,  Esq.,  and  had  by  him  a  son,  John  Goring,  the 
great-grandfather  of  Sir  Henry  Goring,  knight,  who  died  in  1594, 
leaving  a  -son.  Sir  WiUiam  Goring,  whose  grandson.  Sir  William 
Goring,  was  created  a  baronet  in  1622,  and  died  in  1652,  leaving  a 
son.  Sir  Henry  Goring,  baronet,  the  father  of  Sir  William  Goring, 
baronet,  who  died  without  issue  in  1728,  and  a  daughter  Anne, 
who  intermarried  with  Richard  Biddulph,  of  Biddulph,  in  the 
county  of  Stafford,  Esq. ;  that  John  Biddulph,  her  son  and  heir, 
died  in  1720,  in  the  lifetime  of  his  uncle.  Sir  William  Goring, 

leaving  two  sons  and  two  daughters ;  that  Richard  Bid- 
*792    dulph,  the  elder  *son,  became  sole  heir  of  Sir  William 

Goring,  and  died  unmarried  in  1769,  leaving  his  brother's 
son,  John  Biddulph,'  his  heir,  and  that  this  John  died  without 
issue  in  1835,  when  the  representatives  of  his  two  aunts  became 
his  coheirs ;  that  Anne,  the  younger  aunt,  married  Anthony 
Wright,  of  Wealside,  in  the  county  of  Essex,  Esq.,  whose  repre- 

(a)  Thifl  also  was  an  error,  vide  infra,  p.  811.    The  evidence  showed  that 
Margaret  and  Elizabeth  Radmylde  were  the  daughters  of  Margaret  Camoya. 

(b)  Mary,  the  wife  of  Horatio  Townshend,  created  Lord  Townshend. 

(c)  Anne  married  Sir  Nicholas  le  Strange,  of  Hunstanton,  in  the  county 
of  Norfolk,  and  had  by  him  a  son,  from  whose  granddaughters,  Armine,  ' 
married  to  Nicholas  Styleman,  Esq.,  and  Lucy,  married  to  Sir  Jacob  Astley, 
bart. ,  the  two  claimants,  Mr.  Le  Strange  Styleman  and  Sir  Jacob  Astley,  are 
respectively  descended,  in  the  third  generation  ;  Katherine  married  James 
Calthorpe,  Esq.,  but  of  her  descendants  there  was  no  account. 
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sentative  is  now  a  coheir  (a)  of  the  barony  of  Camoys;  that 
Mary,  the  elder  aunt,  married  Thomas  Stonor,  of  Stonor,  in  the 
county  of  Oxford,  Esq.,  by  whom  she  had  Charles  Stonor,  whose 
son  and  successor,  Thomas  Stonor,  petitioner's  fieither,  died  in 
1831 ;  that  upon  the  death  of  John  Biddulph  in  1885,  this  peti- 
tioner became  the  senior  representative  of  his  ancestor,  Thomas 
Lord  Camoys,  and,  as  such,  the  eldest  coheir  to  the  dignity  of 
Lord  Camoys. 

Her  Majesty  referred  the  petition,  first,  to  the  Attorney-Gen- 
eral, and  afterwards,  with  his  report  thereto  annexed,  to  the 
House  of  Lords,  who  referred  the  same  to  the  committee  for 
privileges. 

In  February,  1838,  before  that  committee  sat,  Henry  Le  Strange 
Styleman,  of  Hunstanton,  in  the  county  of  Norfolk,  Esq.,  and  Sir 
Jacob  Astley,  of  Melton  Constable,  in  the  same  county,  baronet, 
presented  petitions  to  the  House,  each  stating  that  he  was  one  of 
the  coheirs  of  the  said  barony,  and  as  such,  had  been  served  with 
notice  of  Mr.  Stonor's  claim ;  and  further  stating  that  petitioner 
presented  a  petition  to  the  Queen  to  determine  the  abeyance  of 
the  barony  in  his  own  favour,  and  that  such  petition,  he  believed, 
would  be  soon  referred  to  the  House.  The  petitioners  respec- 
tively prayed  to  be  allowed,  in  the  mean  time,  to  attend  by 
counsel  to  protect  their  respective  interests  *  in  the  event  *  793 
of  any  proceedings  taking  place  on  Mr.  Stonor's  petition. 

Those  petitions  also  were  referred  to  the  committee  for  privi- 
leges, and  it  was  ordered  that  the  petitioners  might  be  at  liberty 
to  appear  by  counsel,  as  prayed  by  them. 

At  the  first  sitting  of  the  committee,  on  the  27th  of  March, 
Sir  William  FoUett  and  Mr.  Fleming  appeared  as  counsel  for  Mr. 
Stonor ;  and  Sir  JV.  Haarri»  Nicolas  and  Mr.  Cha%.  Beavan^  for  Sir 
Jacob  Astley  and  Mr.  Le  Strange  Styleman. 

The  Solicitor-General,  in  the  absence  of  the  Attorney-General, 
on  behalf  of  the  Crown,  took  a  preliminary  objection  to  the 
claimant's  proceeding,  for  that  there  was  a  coheiress  to  the 
barony,  known  to  the  claimant  to  have  existed,  but  not  mentioned 
in.  his  pedigree,  in  which  Sir  Roger  Lewknor  (the  grandson  of 
Alianora  Camoys)  was  represented  as  having  three  daughters, 
Katherine,  Mabel,  and  Constance,  by  his  wife  Elizabeth  Mesant. 
But  he  had  another  daughter  by  a  former  wife,  whose  name  did 

(a)  This  coheir,  Anthony  George  Wright,  who  assumed  the  name  of 
Biddnlph,  did  not  claim. 
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not  appear  in  the  pedigree,  nor  were  her  descendants  served  with 
notice,  as  required  by  the  rules  of  the  House,  that  all  coheirs 
known  to  exist  should  be  served.  It  appeared  from  certain  pro- 
ceedings in  the  Exchequer,  in  the  1st  of  Phil,  and  Mary,  that  Sir 
Roger  Lewknor's  daughter  by  his  first  wife  was  named  Jane,  that 
she  married  Sir  Arthur  Pole,  and  after  his  death  became  the  wife 
of  Sir  William  Barentyne. 

Mr.  Fleming.  —  There  is  great  doubt  whether  that  Jane  was 
legitimate,  or  left  legitimate  issue ;  means  have  been  taken  to 
ascertain  the  fact.  In  the  mean  time,  it  is  but  reasonable  that 
the  petitioner  may  be  permitted  to  proceed  to  prove  the  principal 
line  of  descent. 

•  794  *  The  Earl  of  Shaftesbury,  chairman  of  the  committee,  said, 
that  if  there  was  reason  to  suppose  that  there  were  coheirs 
representing  any  line,  they  must  be  served  with  notice,  so  as  to 
afford  them  an  opportunity  of  appearing  to  oppose  .the  claim  or 
support  their  own.  The  claimant  having  exhibited  a  pedigree, 
showing  Lord  Howard  de  Walden  and  Lord  Clinton  to  be  repre- 
sentatives of  Jane  Lewknor,  was  bound  to  serve  notice  of  the 
proceedings  on  them  before  he  could  be  permitted  to  proceed. 

Mr.  Fleming.  —  Notice  has  been  given  to  Lord  Clinton  by  let- 
ter through  the  post-office. 

The  Earl  op  Shaftesbury.  —  Notice  by  post  is  not  sufficient. 

Sir  William  Follett  said  he  trusted  that  his  right  to  proceed 
would  not  be  affected  by  any  thing  that  appeared  in  the  pedigree 
just  referred  to,  as  it  had  not  been  laid  before  the  committee. 
The  objection  taken  by  the  Solicitor-General  ought  not  to  pre- 
vail, unless  he  was  prepared  to  produce  the  original  document 
from  which  he  inferred  that  there  was  this  daughter  Jane. 

The  Solicitor-General  said  he  was  not  then  pf^pared  with  that 
proof. 

The  Earl  op  Shaftesbury.  —  As  the  claimant  stood  upon  the 
pedigree  originally  produced,  in  which  this  daughter  of  Sir  Roger 
Lewknor,  by  his  first  marriage,  was  not  named ;  and  as  the  Soli- 
citor-General was  not  prepared  to  give  evidence  of  her  existence, 
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the  petitioner  might  proceed  with  his  case,  but  their  Lordships 
would  stop  the  proceedings  as  soon  as  it  should  appear  that  there 
were  other  parties  who  might  be  claimants  but  were  not  served 
with  notice. 

The  Solicitor-General  said  he  was  instructed  that  notice  had 
not  been  served  on  Madame  de  la  Cainea,  a  coheir. 

•  Proof  of  notice  to  her  having  then  been  given,  *  795 

Sir  WUliam  Follett  opened  the  allegations  of  the  petition,  and 
witnesses  were  examined  in  support  of  them,  beginning  with  the 
production  of  the  close  rolls,  containing  writs  of  summons  to 
Parliament  in  the  7th,  8th,  and  subsequent  years  of  the  reign  of 
Richard  II.,  and  the  two  succeeding  reigns,  in  which  appeared 
the  name  of  Thomas  Lord  Camoys  among  other  peers.  It  ap- 
peared from  the  rolls  of  Parliament  of  the  21st  of  Richard  II., 
and  of  subsequent  years,  that  he  sat  frequently  in  Parliament  as 
a  peer  of  the  realm. 

On  a  subsequent  day,  before  the  whole  of  Mr.  Stonor's  evi- 
dence was  given  in,  Mr.  Tennant  appeared  before  the  committee 
as  counsel  for  Madame  de  la  Cainea,  —  in  pursuance  of  an  order 
on  a  petition  from  her  to  the  House,  similar  to  the  petitions  of 
Sir  Jacob  Asdey  and  Mr.  Le  Strange  Styleman,  —  and  asked  that 
the  proceedings  might  be  stayed  until  her  solicitors  could  com- 
municate with  her  (she  was  then  residing  in  Naples),  to  ascertain 
whether  she  wished  to  adduce  any  evidence. 

The  committee  expressed  to  him  a  clear  opinion  that  there  was 
no  ground  for  stopping  the  proceedings:  the  learned  counsel 
might  watch  the  evidence. 

The  Solicitor-General  produced  a  witness  from  the  Queen's 
remembrancer's  office,  with  the  record  of  the  Exchequer  of  the 
Ist  of  Phil,  and  Mary,  before  referred  to,  reciting  a  deed,  dated 
in  the  24th  year  of  Henry  VIII.,  whereby  Sir  Roger  Lewknor, 
in  consideration  of  the  marriage  of  Sir  William  Barentyne  with 
Jane  Pole,  widow,  daughter  and  heir  of  Sir  Roger  Lewknor, 
granted  unto  them  the  reversion  of  certain  manors. 

*  Sir  William  Follett  said  that,  in  consequence  of  the    *796 
investigations  made  by  Mr.   Stonor  since    he   laid   his 
printed  case  on  the  table,  he  was  now  able  to  show  that  the 
Baroness  de  la  Zouche,  and  her  sister,  the  Honourable  Katherine 
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Annabella,  wife  of  Captain.  Pechell,  were  the  representatives  c£ 
the  said  Jane,  (a)  and  consequently  coheirs  of  the  barony  in  the 
same  line  with  Madame  de  la  Cainea.  He  then  proved  that 
notice  of  these  proceedings  was  given  to  both  those  ladies,  but 
they  decUned  to  interfere. 

The  evidence  —  nearly  all  documentary— given  in  for  Mr. 
Stonor  was  very  voluminous :  first  showing  the  creation  of  the 
barony  in  Sir  Thomas  Camoys,  in  the  reign  of  Richard  II. ;  the 
death  of  Sir  Richard  Camoys,  his  son  and  heir  apparent,  in  his 
own  lifetime,  leaving  a  son  Hugh,  —  who  succeeded  to  the  barony 
on  the  death  of  his  grandfather,  and  died  without  issue,  —  and 
two  daughters  before  named,  between  whom,  on  their  said 
brother's  death,  the  barony  fell  into  abeyance.  The  evidence 
then  showed  the  continued  abeyance  of  the  barony,  tracing  the 
descent  of  Madame  de  la  Cainea,  and  of  Lady  de  la  Zouche  and 
Mrs.  Pechell,  from  the  younger  sister,  and  of  Mr.  Stonor  and  Mr. 
Anthony  George  Wright  Biddulph,  and  Sir  Jacob  Astley  and 
Mr.  Styleman,  from  the  elder  sister.  The  chief  Knks  in  those 
long  chains  of  evidence,  and  the  points  that  arose  on  them,  will 
be  stated  in  the  speech  of  counsel  summing  up  the  case  for  Mr. 

Stonor. 
*  797  *  At  a  subsequent  sitting  of  the  Committee,  Mr.  Fleming^ 
on  behalf  of  Mr.  Stonor,  proposed  to  give  further  evidence, 
with  a  view  of  carrying  the  creation  of  the  barony  up  to  the  49th 
of  Henry  III.,  he  having  previously  laid  on  the  table,  by  leave  of 
the  House,  an  amended  pedigree  and  an  additional  printed  case. 
Accordingly,  his  witnesses  produced  from  the  close  rolls  of  that 
year,  an  enrolment  of  general  writs  of  summons  to  Parliament, 
in  which  the  name  of  Ralph  Camoys  appeared  as  summoned 
among  other  lords.  His  grandson,  Ralph  Lord  Camoys,  appeared 
from  later  enrolments  of  like  writs  to  have  been  summoned  to 
Parliament  regularly  from  the  7th  of  Edward  H.  to  the  9th  of 
Edward  III.  By  a  fines  roll  of  the  49th  Edward  HI.,  and  by 
other  documents,  it  wotild  appear  that  Thomas  Lord  Camoys, 
whose  summons  to  and  sitting  in  Parliament  in  the  7th  Richard 
II.  had  been  before  proved,  was  the  grandson  —  can8anffmneu$ 

(a)  From  an  amended  pedigree  given  in  by  Mr.  Stonor,  and  from  his 
proofs,  it  appeared  that  this  Jane  was  thrice  married ;  first,  to  Sir  Christo- 
pher  Pickering,  by  whom  she  had  a  daughter,  an  only  child,  who,  by  her 
first  husband,  Sir  Francis  Weston,  had  a  son.  Sir  Henry  Weston,  ^-hose 
daughter  married  Sir  Thomas  Bisshopp,  and  had  by  him  a  son,  from  whom 
Lady  De  la  Zouch  and  Mrs.  Pechell  are  lineally  descended. 
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et  hceres  —  of  the  last  mentioned  Ralph  Lord  Camoys;  and  in 
farther  proof  that  the  said  Thomas  and  the  said  Ralphs,  his  pre- 
decessors, were  peers  of  Parliament,  a  writ  was  produced  from 
the  close  rolls  of  the  7th  of  Richard  II.,  from  which  it  appeared 
that  this  Thomas  was  elected  a  knight  of  the  shire  to  that  Par- 
liament>  for  Surrey,  that  he  petitioned  the  King  to  be  discharged 
from  so  serving,  stating  that  he  was  a  *^  Bannerett,"  and  that 
his  ancestors  were  "  Banneretts,"  and  that  the  King  accordingly 
commanded  the  sheriff  to  discharge  him,  and  to  make  a  new 
election  of  a  knight  (a)  for  the  said  county. 

Mr,  Fleming  having  completed  his  evidence  on  this  new  head, 
and  further  proved  the  pedigrees,  not  only  of  his  client 
but  of  all  the  coheirs,  as  well  of  *  those  who  claimed  the   *  798 
barony  as  of  those  who  did  not,  asked  for  leave  to  sum 
up  the  case. 

The  committee,  on  the  suggestion  of  the  Attorney-General, 
said  it  would  be  more  convenient  to  hear  the  summing  up  when 
the  whole  of  the  evidence  would  be  in  print. 

The  petitions  presented  by  Mr.  Styleman  and  Sir  Jacob  Astley 
to  the  Queen,  were,  on  the  11th  of  May,  1838,  referred  to  the 
House  of  Lords,  with  the  Attorney-General's  reports  on  them, 
and  by  the  House  to  the  committee  for  privileges.  They  stated 
the  origin  of  the  barony,  and  the  continued  abeyance  of  it  through 
coheirs,  as  the  same  had  been  stated  by  Mr.  Stonor's  petition, 
except  that  they  alleged  that  the  coheir  from  whom  they  were 
descended  was  the  elder  sister  of  the  coheir  from  whom  Mr. 
Stonor  derived  his  descent ;  and  with  respect  to  the  attainder  of 
Eklward  Lewknor,  who  stood  in  the  direct  line  of  their  descent, 
they  stated  that  he  ^*  had  issue  Sir  Edward  Lewknor,  of  &c.,  who 
together  with  his  brothers  and  sisters  were  restored  and  enabled 
in  blood  and  lineage  as  heirs  to  their  father,  in  the  same  manner, 
&c.,  to  all  intents,  &c.,  as  they  or  any  of  them,  their  heirs,  or  the 
heirs  of  any  of  them,  might  or  should  have  been  if  their  said 
father  had  not  been  attainted,  and  were  enabled  to  make  their 

(a)  A  copy  of  this  writ,  with  a  traiulation,  was  printed  with  the  minutes  ; 
it  was  to  this  efEect :  *'  The  King  to  the  sheriff  of  Surrey,  greeting  :  Because, 
as  we  have  heard,  you  have  elected  Thomas  Camoys,  knight,  who  is  a  ban- 
nerett,  as  many  of  his  ancestors  have  been,  to  be  one  of  the  knights,  &c.,  of 
the  saiil  county,  we,  considering  that  banneretts  of  this  kind  have  never  been 
heretofore  accustomed  to  be  elected  as  knights  for  the  county,  we  will  that  he 
be  exonerated  from  the  office  of  knight  about  to  come  to  the  said  Parliament 
for  the  Commons  of  the  county  aforesaid,"  &o. 
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pedigree  and  conveyance  in  blood,  lineage,  and  degree,  as  heir  or 
heirs  to  and  from  their  said  father,  as  also  to  and  from  any 

*  799   other  person  *  or  persons,  by  Act  of  Parliament,  1  Eliz.'' 

The  petitioners  then  deduced  their  descent  from  the  two  * 
granddaughters  of  Anne  Lewknor(a),  one  of  the  daughters  of 
the  said  Sir  Edward  Lewknor,  and  they  prayed  her  Majesty  to 
determine  the  abeyance  of  the  said  barony  in  their  favour  respec- 
tively. 

The  petition  of  Madame  de  la  Cainea  to  the  Queen,  praying 
her  Majesty  to  revive  the  said  dignity  in  her  person,  or  to  abstain 
from  determining  the  abeyance  in  favour  of  any  of  the  other  peti- 
tioners, was  soon  afterwards  in  like  manner  referred  to  the  com- 
mittee. 

The  Solicitor-General,  on  a  subsequent  day,  said  he  was  coun- 
sel for  Mr.  Styleman,  whose  printed  case  had  been  just  presented, 
and  he  should  be  ready  to  proceed  on  it  within  the  fourteen  days 
allowed  by  the  rules  of  the  House. 

Sir  H.  NicoloB  said,  it  was  the  wish  of  the  claimant  for  whom 
he  attended  (Sir  Jacob  Astley)  that  no  time  should  be  lost.  His 
printed  case  was  also  on  the  table. 

Mr.  Thesiffer,  who  was  now  of  counsel,  with  Mr.  Tennant^ 
for  Madame  de  la  Cainea,  observed,  that  her  petition  to  the 
Queen  was  not  yet,  but,  no  doubt,  would  soon  be,  referred  to  the 
House;  (5)  and  as  she  was  residing  abroad,  he  had  not  yet 
received  full  instructions  for  her  case. 

Sir  William  Follett, — Her  pedigree  has  been  fully  proved  by 
Mr.  Stonor :  no  further  delay  ought  to  be  interposed  to  the  sum- 
ming up  of  his  evidence. 

The  committee  informed  counsel  that  those  claimants 

*  800    whose  cases  had  been  put  on  the  table,  would  be  *  expected 

to  proceed  at  their  next  sitting ;  and  the  most  convenient 
course  would  be  to  take  the  whole  of  each  claimant's  evidence 
and  have  it  printed,  and  then,  on  a  day  to  be  appointed,  to  hear 
each  claimant's  counsel  to  sum  up  seriatim. 

(a)  Vide  ante,  note  (e),  p.  791. 
lb)  It  was  referred  a  few  days  after,  in  the  tiatuJ  form. 
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The  Solicitor-General  stated  Mr.  Styleman's  case  on  a  subse- 
quent day,  and,  taking  the  benefit  of  the  proofs  given  in  for  Mr. 
Stonor,  he  afterwards  supplied  some  new  pieces  of  evidence.   He 
^d  not  attempt  to  carry  the  creation  of  the  barony  beyond  the 
7th  Richard  II.,  when  Sir  Thomas  Camoys  was  summoned.     He 
observed  that  Margaret  Camoys,  the  elder  sister  and  coheir  of 
Hugh,  last  Lord  Camoys,  and  coheir  of  her  said  grandfather,  mar- 
ried Ralph  Radmylde,  and  by  him  had  two  daughters ;  from  Mar- 
garet, one  of  the  two,  and  wife  of  John  Goring,  were  descended 
Mr.  Stonor  and  Mr.  Wright  Biddulph ;  and  Mr.  Styleman  and 
Sir  Jacob  Astley  were  descended  from  the  other,  Isabella,  who 
married  Nicholas  Lewknor,  of  Parham  ;  but  as  she  was  in  some 
documents  called  Elizabeth,  he  produced  evidence  to  show  that 
the  two  names  were  synonymous  in  ancient  times,  (a)    Her  great 
grandson  and  heir,  Edward  Lewknor,  of  Kingston  Bowsey,  was 
attainted  of  treason  in  the  reign  of  Queen  Mary,  but  his  children 
were  restored  in  blood  by  Statute  1  Elizabeth.     In  the  course 
of  the  descent  from  the  restored  heir  of  the  attainted  person, 
Mary  Lewknor  became  the  sole  heir  and  representative  of  that 
family.    She  married  Horatio,  the  first  Lord  Townshend, 
and  *  died  without  issue  ;  aU  which,  he  said,  would  appear    *  801 
from  pedigrees  and  other  pieces  of  evidence  which  would 
be  produced  from  amongst  the  muniments  at  Raynham  Hall,  the 
seat  of  the  Townshend  family. 

Mr.  Styleman's  solicitor,  Mr.  Gilman,  was  about  to  give  in  a 
MS.  book  containing  old  pedigrees.  He  said  he  received  it  from 
Lord  Charles  Townshend,  at  Raynham  Hall. 

The  Attorney-General  objected  that,  without  better  evidence 
of  the  history  and  custody  of  these  pedigrees,  they  could  not  be 
received  to  prove  the  pedigree  of  the  Camoys  family. 

The  Solicitor- General. — The  manuscript  was  found  among  the 
muniments  of  the  Townshend  family,  kept  at  the  family  man- 
sion, and  the  head  of  that  family  had  been  connected  by  marriage 
with  the  family  whose  pedigree  was  the  subject  of  inquiry.     A 

(a)  The  mtness,  Mr.  Hardy,  clerk  in  the  Tower  Record  office,  said  the 
names  were  used  indifferently  in  inquisitioneii  post  mortenif  in  the  reigns  of 
Edward  11.  and  Edward  III.  From  Camden's  Remains,  from  old  documents 
in  the  British  Museum,  and  from  Moreri,  he  produced  numerous  instances  in 
which  the  names  Elizabeth  and  Isabella,  or  Isabeau,  were  applied  to  the  same 
person.     (Printed  Minutes  of  Evidence,  p.  851.) 
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narrative  or  document  of  this  sort  had  been  under  like  circum- 
stances received  in  the  Trautbeck  Case. 

Sir  JET.  Nicolas, — In  the  Br  aye  Peerage  Case^  similar  evidence 
was  received,  viz.,  the  Lovett  pedigree  and  the  Vernon  pedigree, 
without  objection. 

The  committee  said,  that  as  there  was  a  person  who  could  give 
a  better  account  of  the  history  and  custody  of  these  documents,  he 
ought  to  be  called. 

The  same  witness  was  about  giving  in  an  inscription  on  a  pic- 
ture which  he  saw  at  Raynham  Hall.  It  was  the  picture  of  a 
youth,  placed  in  a  fixed  panel  over  the  fireplace,  in  the  billiard- 
room  :  and  the  inscription  was,  ^'  Lewknor,  brother  to  Mary,  tiie 
first  wife  of  Horatio  Lord  Townshend." 

The  Attorney-General  objected  to  the  reception  of  this  inscrip- 
tion as  evidence,  distinguishing  it  from  inscriptions  in  a  church 
or  other  public  building. 

*  802       *  The  committee  held  that  it  was  receivable ;  and  it  was 

received  accordingly. 

At  a  subsequent  sitting  of  the  committee.  Lord  Charles  Towna- 
hend  attended  as  a  witness,  to  give  a  better  account  of  the  manu- 
script before  mentioned.  He  said :  ^^  I  am  the  son  of  the  late 
Marquis  Townshend,  and  under  his  will  I  am  in  possession  of  the 
family  seat,  Raynham  Hall.  This  book  (MS.  No.  1)  I  purchased 
at  the  sale  of  my  father's  library,  in  1812, — sold  under  the  direc- 
tions in  his  will, — together  with  other  works  on  heraldry.  My 
father  was  esteemed  a  great  herald.  The  book  has  been  again 
added  to  the  library  at  Raynham  Hall,  and  has  been  kept  there 
ever  since,  until  I  gave  it  to  Mr.  Gilman  to  produce  here.  I  saw 
it  while  my  father  lived:  it  has  some  notes  of  his  writing." 

The  Attorney-General,  considering  the  connection  of  the 
Townshend  family  with  a  branch  of  the  family  claiming  the 
barony,  and  that  it  was  probable  the  pedigrees  were  brought  to 
the  Townshend  family  by  Mary  Lady  Townshend,  the  represen- 
tative of  the  eldest  branch  of  the  descendants  of  Elizabeth  Rad- 
mylde,  and  also  considering  the  satisfactory  account  just  now 
given  of  the  custody  of  those  documents,  admitted  that  they  were 
receivable  in  evidence. 

The  manuscript  book  then  given  in  contained  the  pedigrees  of 
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several  families,  traced  down  to  their  respective  connections  with 
the  Townshend  family  ;  and  among  others,  of  the  family  of  Lewk- 
nor,  beginning  with  Sir  Thomas  Lewknor,  of  Goring,  in  1446, 
'  and  tracing  down  the  descendants  of  his  sons,  who  left  issue,  to 
the  year  1613. 

The  evidence  of  Mr.  Styleman  and  Sir  Jacob  Astley  having  been 
closed,  Mr,  Thesiger  said  it  was  not  the  intention  of  Madame 
de  la  Cainea  to  offer  any  *  evidence ;  resting  on  the  proofs    *  803 
already  given.     He  wished  to  be  informed  whether  it  was 
necessary  for  her  to  print  a  case. 

The  committee  informed  him  that  the  standing  order  required 
every  person  claiming  a  peerage  to  print  a  case.  A  day  was 
named  for  laying  her  case  on  the  table. 

Mr.  Fleming  summed  up  the  case  of  Mr.  Stonor  on  the  13th 
of  July,  1838.  He  said  that  since  his  evidence  was  closed,  or 
nearly  closed,  the  petitions  of  three  other  claimants  were  referred 
to  their  Lordships'  consideration,  and  some  further  evidence 
was  adduced  by  two  of  them ;  but  the  pedigree  as  proved  by 
Mr.  Stonor  stood  without  any  material  addition,  except  the  old 
pedigrees  in  the  MS.  produced  from  Lord  Townshend's  muni- 
ments. On  the  part  of  the  third  counter  claimant,  Madame  de 
la  Cainea,  no  evidence  was  given  ;  she  relied  on  the  proofs  given 
by  Mr.  Stonor.  From  his  first  printed  case  it  would  appear  that 
Madame  de  la  Cainea  was  the  only  heir  of  Alianora  Camoys,  the 
second  daughter  of  Sir  Richard  Camoys,  and  younger  coheir  of 
Hugh,  the  last  Lord  Camoys.  When  that  case  was  put  on  their 
Lordships'  table,  Mr.  Stonor  was  under  the  impression  that  Sir 
Roger  Lewknor,  the  grandson  and  heir  of  Alianora,  had  only 
three  daughters,  but  subsequent  investigations  led  him  to  the 
knowledge  of  another  daughter,  Jane,  by  a  prior  marriage,  and 
she  was  now  clearly  shown  to  be  represented  by  Lady  Zouch  and 
Mrs.  Pechell;  so  that  Sir  Roger  Lewknor  is  represented  by  them 
as  well  as  by  Madame  de  la  Cainea,  who  is  in  fatt  the  junior  of 
the  three  coheirs  of  the  junior  coheir  of  the  last  Lord 
Camoys.  Of  Madame  de  la  Gainea's  claim,  it  *  would  not  *  804 
be  necessary  to  say  more,  were  it  not  for  the  peculiar  part 
of  her  petition  to  the  Queen,  praying  her  Majesty  "  either  to 
revive  in  her  own  person  the  said  dignity,  or  to  abstain  from 
determining  the  abeyance  in  favour  of  any  of  the  petitioners." 
Among  all  the  precedents  that  have  been  looked  into  on  this  sub* 
ject,  not  one  could  be  found  for  such  a  prayer  ;  and  it  certainly 
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appeared  to  be  an  extraordinary  attempt  by  the  youngest  of  all 
the  coheirs  to  influence  the  prerogative  of  the  Crown. 

By  the  evidence  given  on  Mr.  Stonor's  additional  case,  his 
pedigree  was  deduced  from  Sir  Ralph  de  Camoys,  who  died  in 
43  Henry  III.,  and  whose  son,  Ralph  Lord  Camoys,  was  sum- 
moned to  Parliament  in  the  49th  of  that  Bang's  reign.  The  most 
ancient  writs  of  summons  extant  are  those  for  that  Parliament. 
The  pedigree  should  not  have  commenced  earlier  than  Ralph 
Lord  Camoys,  were  it  not  necessary  to  prove  that  the  barony 
which  he  acquired  by  the  summons  to  that  Parliament  could  only 
have  been  a  personal  dignity.  It  was  not  the  custom  in  this 
coimtry  till  long  after  the  reign  of  Henry  IIL,  to  create  baronies 
in  any  other  way  than  by  tenure  or  by  writ  of  summons  to  Par- 
liament ;  and  to  show  that  the  barony  of  Camoys  could  not  be 
created  by  tenure,  a  witness  was  examined,  who  said  he  had  gone 
through  the  inquisitions  taken  upon  the  death  of  Sir  Ralph  de 
Camoys,  father  of  the  first  person  of  his  family  proved  to  have 
been  summoned  to  Parliament,  and  did  not  find  in  any  of  them 
that  he  held  any  lands  by  barony.  In  fact  all  the  lands,  with  a 
trifling  exception,  held  by  Sir  Ralph  de  Camoys,  were  held  of 
subjects,  and  not  of  the  Crown  in  capite.  It  was,  therefore,  im- 
possible that  he  could  have  been  a  baron  by  tenure. 

*  805       *  Ralph  Lord  Camoys  is  proved  to  have  been  summoned 

to  Parliament  in  49th  Henry  IIL  There  are  no  enrol- 
ments of  writs  of  summons  to  Parliament  extant  from  the  49th 
Henry  IIL  till  the  23d  of  Edward  L,  and  Ralph  Lord  Camojrs 
died  in  5th  Edward  L,  as  appeared  by  an  inquisition  post  mortem^ 
which  finds  that  John  de  Camoys  was  his  son  and  heir.  It  is 
uncertain  when  John  died ;  from  proceedings  before  Parliament, 
it  is  clear  he  died  before  26th  Edward  I.  He  might  have  been 
living  in  23d  Edward  L,  but  his  name  does  not  appear  on  the 
enrolments  of  writs  of  summons  to  Parliament  in  that  year.  The 
second  Ralph  Lord  Camoys,  who  is  proved  to  have  been  John's 
son,  was  summoned  to  twenty  different  Parliaments  held  between 
the  7th  of  Edward  IL  and  the  9th  of  Edward  IIL  He  was 
succeeded  by  his  son  Thomas  Lord  Camoys,  who  died  in  46th 
Edward  IIL,  without  leaving  issue  surviving.  It  does  not  appear 
that  that  Thomas  was  summoned  to  Parliament.  At  that  period 
the  Crown  frequently  omitted  to  summon  the  sons  and  grandsons 
of  persons  who  were  undoubted  peers  of  the  realm,  without  in 
any  manner  prejudicing  the  rights  of  their  descendants  to  the 
peerages  vested  in  their  ancestors.  We  find  in  the  descent  of 
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the  barony  of  Fitzwalter,  that  Robert,  the  second  lord,  was  never 
summoned ;  in  the  descent  of  the  barony  of  Grey  de  Wilton, 
Richard,  the  sixth  lord,  was  never  summoned  ;  in  the  descent  of 
the  barony  of  Poynings,  Thomas,  the  third  lord,  was  never  sum- 
monJBd ;  in  the  barony  of  Scrope,  Richard,  the  third  lord,  was 
not  summoned  ;  in  the  barony  of  West,  two  successive  peers  were 
not  summoned ;  and  in  the  baronies  of  Dudley,  Ferrers,  and  Fitz- 
warine,  three  successive  peers,  in  each,  were  never  summoned  to 
any  Parliament. 

In  the  same  manner  that  the  Crown  omitted  to  *  sum-  •  *  806 
mon  the  son  of  a  person  who  undoubtedly  was  a  peer,  it 
also  exercised  the  power  of  not  summoning  a  peer  immediately 
upon  his  becoming  of  age.  Many  noblemen  of  full  age  were  not 
summoned  till  many  years  after  the  death  of  their  ancestors. 
John,  the  second  Lord  Botetourt,  who  was  of  age  in  1340,  was 
not  summoned  to  Parliament  till  1366  ;  Henry,  the  second  Lord 
Ferrers,  who  was  of  fuU  age  when  he  succeeded  in  1325,  was  not 
summoned  till  1331 ;  Thomas,  the  fifth  Lord  Morley,  who  was 
thirty  years  old  upon  his  succession  in  1417,  was  not  summoned 
till  1427 ;  Thomas,  the  fifth  Lord  Scales,  who  succeeded  in  1418, 
being  then  of  full  age,  was  not  summoned  till  1445  ;  and  Robert 
Lord  Ogle,  who  succeeded  in  1469,  was  not  summoned  tiU  1482, 
although  of  full  age  long  before  his  succession. 

There  is  no  legal  evidence  of  the  sitting  in  Parliament  of  the 
first  peers  named  in  Mr.  Stonor's  substituted  pedigree.  It  would 
be  impossible  to  show  that  Ralph,  the  first  Lord  Camoys,  sat  in 
Parliament,  as  the  rolls  of  Parliament  do  not  extend  to  his  time  ; 
and  this  House  has  not  hitherto  received  other  evidence  of  sitting 
in  Parliament ;  nor  is  there  evidence  of  the  sitting  of  his  grand- 
son Ralph,  who  was  constantly  summoned  in  the  reigns  of  the 
Edwards  H.  and  III.  In  three  or  four  cases,  which  have  been 
before  the  House,  no  evidence  was  giyen  to  show  that  the  first  or 
second  peer,  under  whom  the  peerages  were  claimed,  sat  in  Par- 
liament. In  the  case  of  Lord  Le  Despencer,  summoned  by  writ 
in  49th  Henry  III.,  the  first  evidence  of  sitting  was  in  the  33d  of 
Edward  L,  in  the  person  of  the  second  lord.  In  the  case  of  the 
barony  of  De  Roos,  which  was  also  claimed  under  a  writ  of  the 
49th  Henry  III.,  no  evidence  was  given  of  sitting  in  Par- 
liament till  37th  Edward  III. ;  it  was  in  the  *  person  of  *  807 
the  fifth  lord  that  the  first  evidence  of  sitting  was  adduced. 
In  the  case  of  the  barony  of  Botetourt,  which  was  claimed  under 
a  writ  of  the  33d  of  Edward  L,  the  only  evidence  of  sitting  relied 
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upon  was  in  the  60th  of  Edward  III. ;  and  in  the  barony  of 
Zouch,  created  by  writ  of  summons  in  the  7th  of  Edward  II.,  the 
first  evidence  adduced  of  sitting  in  Parliament  was  in  the  47th 
of  Edward  III.  It  therefore  seems  to  be  immaterial  to  show  that 
Ralph,  the  first  Lord,  or  Ralph,  the  third  Lord  Camoys,  sat  in 
this  House. 

Thomas  Lord  Camoys,  who  was  the  undoubted  heir  of  Ralph 
Lord  Camoys,  who  was  summoned  to  Parliament  in  49  Henry  III., 
and  of  Ralph  Lord  Camoys,  who  was  summoned  in  the  reigns  of 
Edward  11.  and  Edward  III.,  was  improperly  elected  a  knight  of 
the  shire  for  Surrey,  in  the  7th  of  Richard  II.  He  refused  to  sit 
as  knight  of  the  shire,  declaring  himself  to  be  a  "  banneret."  The 
matter  was  brought  before  the  King,  and  the  King  issued  a  writ 
to  the  sheriff  of  Surrey,  declaring  that  it  was  not  the  custom  to 
elect  for  the  commons  of  a  county  a  person  of  such  a  dignity  as 
that  of  "  banneret,'*  and  commanding  the  sheriff  to  exonerate  him 
from  the  office  of  knight,  (a)  When  that  writ  was  put  in  evi- 
dence, the  Attorney-General  dissented  from  the  position  that  the 
word  "  banneret,"  although  commonly  applied  to  knights  of  a 
particular  order,  was  also  used  in  ancient  times  to  designate 
members  of  this  House ;  it  therefore  became  necessary  to  show 
that  the  term  was  so  used. 

The  dignity  of  banneret,  as  meaning  the  honour  of  knight- 
hood, was  very  peculiar.     It  could  only  be  conferred 

*  808    *  under  the  royal  standard  displayed  in  the  field,  and  it 

has  been  much  questioned  whether  it  could  be  conferred 
unless  the  King  himself  was  present.  One  of  the  privileges  of 
that  honour  was,  that  to  form  the  banner  which  the  knight  was 
to  bear  in  the  army,  his  former  pennon  was  cut  into  a  square. 
Selden  (J)  so  states  it,  and  gives  instances  of  the  creation  of  Sir 
Gilbert  Talbot,  Sir  John  Cheyney,  and  Sir  WiUiam  Stonor,  an 
ancestor  of  the  present  claimant,  as  knights  bannerets  previous  to 
the  battle  of  Newark,  when  King  Henry  VII.  was  present.  In 
the  first  part  of  the  evidence  is  printed  the  copy  of  a  monument 
erected  to  the  memory  of  Thomas  Lord  Camoys,  and  his  arms  are 
not  represented  in  the  square  form,  although  in  the  inscription 
all  the  dignities  which  could  be  attributed  to  Lord  Camoys  are 
very  carefully  mentioned.  There  is  sufficient  evidence  that 
Thomas  Lord  Camoys  was  not  a  knight  banneret,  and  therefore 
the  term  "  banneret,"  when  applied  to  him,  means  some  other 

(a)  Vide  ante,  note  (g),  p.  797. 

(b)  Tit.  of  Hon.  2d  part,  c.  5,  §  39. 
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dignity  than  that  of  knight ;  and  consequently,  at  that  time,  it 
could  only  have  meant  a  lord  of  Parliament.  In  the  rolls  of 
Parliament,  the  rolls  for  the  18th  of  Edward  III.  (a),  mentioning 
the  members  present  in  full  Parliament,  after  going  through  the 
earls,  proceeds  thus :  "  And  the  Lords  De  Wake,  Percy,  Berkele, 
Mons.  Hugh  le  Despenser,  Mons.  Rauf  de  Nevill,  and  other  barons 
and  bannerets."  That  passage  clearly  refers  to  members  of  this 
House,  and  designates  some  of  them  as  barons  and  bannerets. 
Again,  in  the  roll  of  46  Edward  III.,  (6)  it  is  said,  "  the  Com- 
mons left  the  House,  but  the  King,  the  prince,  the  prelates,  the 
dukes,  the  earls,  the  barons,  and  bannerets  remained."  In 
the  rolls  of  the  1st  of  *  Richard  II.,  (c)  it  is  said  that  on  *  809 
Saturday,  the  28th  of  November,  certain  persons  came  into 
Parliament,  and  ^^  the  same  day,  at  the  command  of  the  lords 
aforesaid,  a  response  was  made  in  the  said  Parliament  how  the 
thing  had  been  said,  and  the  lords  of  the  Parliament,  that  is  to 
say^  the  King  of  Castill  and  Leon,  the  Duke  of  Lancaster,  Richard 
Earl  of  Cambridge,  the  Earl  of  March,  and  various  other  earls, 
together  with  John  Nevill,  Roger  Lord  Cliflfbrd,  and  many  other 
lords,  barons,  and  bannerets."  In  the  rolls  of  the  5th  of  Richard 
II.,  (rf)  an  Act  of  Parliament  of  that  year,  which  directed  every 
person  who  received  a  summons  to  this  House  to  attend,  is  in 
these  words :  ^^  Also  the  *King  wills  and  commands,  and  it  is 
agreed  to  in  Parliament,  &c.,  that  all  persons  who  shall  in  future 
be  summoned  shall  come  to  Parliament,  &c.,  and  every  person 
who  shall  receive  the  said  summons  in  future,  be  he  archbishop, 
bishop,  abbot,  prior,  duke,  earl,  baron,  banneret,  knight  of  a 
county,  citizen  of  a  city,  burgess  of  a  borough."  There  is  a  clear 
distinction  drawn  between  the  knights  of  the  county  and  ban- 
nerets. And  again,  in  the  same  Parliament  rolls,  (g)  the  Com- 
mons, it  is  said,  prayed  the  King  to  appoint  certain  prelates  and 
lords  to  treat  with  them.  The  King  granted  their  prayer,  and 
the  names  of  the  prelates  and  lords  so  appointed  are  set  forth  in 
the  roll ;  three  archbishops,  the  Duke  of  Lancaster,  King  of  Cas- 
till and  Leon,  five  earls,  and  "  the  Lords  Nevill,  Clifford,  Fitz- 
walter,  Zouch  of  Harringworth,  Willoughby,  Cobham,  Scrope, 
and  Bryan,  bannerets ; "  and  the  record  adds  that  the  loi-ds  named 
should  be  granted  to  confer  with  the  Commons.  Thus 
was  the  term  "  banneret"  applied  *to  persons  whose  peer-    *  810 

(a)  Vol.  2,  p.  147.  (b)  Vol.  2,  p.  309. 

(e)  Vol.  3,  p.  11.  (d)  Vol.  8,  p.  124. 

(0  P.  140. 
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ages  are  unquestionable,  and  in  virtue  of  some  of  which,  at 
least  three  peers  now  sit  in  this  House.  But  the  most  important 
entry  in  the  rolls  of  Parliament  regarding  the  dignity  of  banneret 
is  in  the  roll  of  the  1st  of  Henry  IV. :  (a)  certain  persons  were 
appointed  by  this  House  to  cany  to  Richard  H.  the  notification 
of  his  deposition,  and  the  acknowledgment,  by  Parliament,  of 
Henry  FV.  as  his  successor ;  and  the  names  of  these  persons  are 
set  out,  some  of  them  having  been  appointed  for  the  archbishops 
and  bishops ;  some  for  the  abbots  and  priors,  some  for  the  dukes 
and  earls,  and  "  the  Lord  Berkeley  for  the  barons  and  ban- 
nerets." That  entry  proves  that  barons  and  bannerets  were  of 
the  same  degree  and  equally  members  of  this  House ;  and  on 
these  authorities  it  is  submitted  that  when  King  Richard  II. 
directed  the  sheriff  to  exonerate  Thomas  Lord  Camoys  from  the 
office  of  knight  of  the  shire  as  being  "  a  banneret,  as  many  of  his 
ancestors  were,"  he  meant  thereby  a  lord  of  Parliament,  and  that 
in  that  sense  only  could  the  term  be  used.  That  is  the  opinion 
of  Selden,  (6)  no  mean  authority  on  such  a  subject ;  and  what 
is  an  extraordinary  coincidence,  he  cites  this  writ  for  exonerating 
Thomas  Camoys,  to  show  that  banneret  meant  a  lord  of  Parlia- 
ment. It  is  therefore  submitted  that  King  Richard,  by  applying 
the  expression  banneret  to  Thomas  Camoys,  recognized  his  suc- 
cession to  the  peerage  of  his  ancestors,  and  that  not  only  he  but 
various  of  his  ancestors  were  lords  of  Parliament. 

The  same  Thomas  Lord  Camoys  was  summoned  to  Parliament 
from  7th  Richard  11.  till  his  death  in  9th  Henry  V.,  and  he  was 
succeeded  by  his  grandson  and  heir,  Hugh  Lord  Camoys ; 
*811  his  son,  the  father  of  Hugh,  *)iaving  predeceased  him. 
The  evidence  has  shown  that  Hugh  Lord  Camoys  died 
under  age, — and  therefore  never  summoned  to  Parliament, — and 
without  issue ;  whereupon  the  barony  became  in  abeyance  between 
his  two  sisters,  and  has  continued  in  abeyance  ever  since :  that 
Alianora,  the  younger  sister,  left  a  son,  who  was  the  grandfather 
of  Jane  and  Katherine  Lewknor,  from  the  former  of  whom, 
through  the  families,  first  of  Weston,  then  of  Bisshopp,  Lady 
Zouch  and  Mrs.  Pechell  derive  their  descent,  and  from  the  other, 
through  the  family  of  Mill,  Madame  de  la  Cainea  directly  derives 
her  descent.  The  succession  of  these  three  coheirs  of  Alianora 
Camoys  has  been  carried  down  by  evidence  as  satisfactory  as 
could  possibly  be  produced  in  a  case  involving  such  a  number  of 

(a)  Vol.  3,  p.  424. 

(6)  Sed  vide  Tit.  of  Hon.  2d  part,  c.  5,  §  25. 
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persons  whose  extinction  it  was  necessary  to  prove.  No  doubt 
can  now  exist  that  Jane  was  a  daughter  of  Sir  Roger  Lewknor 
by  his  first  marriage,  or  that  she  left  issue  by  her  first  husband, 
Sir  Christopher  Pickering,  although  in  the  early  part  of  Mr, 
Stonor's  case  her  parentage  was  not  so  satisfactorily  ascertained 
as  to  warrant  him  in  inserting  her  name  in  his  first  pedigree. 

Margaret,  the  elder  daughter  of  Richard  Camoys,  and  elder 
coheir  of  Hugh  Lord  Camoys,  married  Ralph  Radmylde,  by 
whom  she  had  a  son,  Robert,  and  two  daughters,  Margaret  and 
Isabella:  the  son  left  issue  Sir  William  Radmylde,  who  died 
without  legitimate  issue  in  the  14th  year  of  Henry  VII.  Sir 
William,  in  his  will,  mentions  several  children,  and  Ann  Herbert, 
who  no  doubt  was  their  mother ;  she  is  styled,  after  his  death, 
"  Ann  Herbert,  spinster,  executrix  of  the  will  of  Sir  William 
Radmylde,  deceased."  To  her  was  given,  by  the  will,  the  guar- 
dianship of  the  children  therein  mentioned ;  from  which 
*it  must  be  inferred  that  they  were  her  children,  and  *812 
therefore  illegitimate.  Upon  his  death  there  cannot  be  a 
doubt  that  the  right  to  his  estates  devolved  upon  the  persons 
who  were  his  heirs  at  law ;  that  is,  who  were  of  the  line  of  the 
Gorings  and  of  the  line  of  the  Lewknors,  (a)  with  whom  respec- 
tively Sir  William's  aunts  intermarried;  for  those  families  as- 
sumed the  arms  of  Sir  William  Radmylde,  and  quartered  them, 
and  also  the  arms  of  Camoys,  on  their  tombstones,  as  appeared 
from  the  heralds'  visitations  and  other  instruments  of  authority 
that  were  put  in  evidence :  all  which  would  be  sufficient  to  show 
that  Sir  William  died  without  legitimate  issue.  But  another 
document,  given  in  evidence,  left  no  doubt  upon  the  point.  This 
was  a  deed  dated  in  1492,  by  which  estates  in  Oxfordshire  were 
conveyed  by  him  to  one  Thomas  Danvers,  and  which  contained 
this  guarantee  against  any  claim  by  his  wife.  Dame  Jane,  for 
^^  dower  on  the  manors  aforesaid ;  because  he  ordained  his  said 
wife  manors  in  the  county  of  Sussex  to  the  value  of  a  hundred 
marks,  in  recompense  of  her  title  of  dower ;  and  over  that  the 
said  Sir  William  granteth,  if  it  happen  him  hereinafterward  to 
have  any  issue  by  his  wife  in  lawful  marriage,  that  then  he  shall, 
within  a  year  next  following  the  said  issue  had,  cause  the  good 
lady  his  wife  for  the  time  being,  mother  to  such  issue,  to  release 

(a)  This  line  of  Lewknor,  distinguished  as  of  Kingston  Bowsey,  ancestor 
of  Mr.  Styleman  and  Sir  Jacob  Astley,  appeared  on  the  pedigree  to  be  differ- 
ent from  Lewknor  of  Trotton,  the  ancestor  of  the  Baroness  Zouch,  Mrs. 
Fechell,  and  Madame  de  la  Cainea. 
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by  fine  with  warranty,  before  the  King's  justices  in  the  Common 

Pleas,  to  the  said  Thomas  and  his  feeoffees,  at  his  nomination,  in 

fee,  her  right  in  the  manor  of  Baldingdon  aforesaid,  with 

*  813    the  appurtenances."     Upon  *the  most  diligent  search  no 

fine  was  found  levied  by  the  said  Dame  Jane ;  and  it 
appears  from  the  deed,  that  at  the  time  of  its  date  Sir  William 
Radmylde  had  no  issue ;  because,  of  course,  if  he  had,  the  pur- 
chaser would  have  taken  care  to  have  bound  the  issue :  in  fact,  it 
was  part  of  the  deed  that  he  had  then  no  issue,  and  he  died  in 
1499,  and  the  title  of  the  persons  holding  under  that  purchase 
has  never  been  questioned.  Sir  William  Radmylde  suJBfered  a 
recovery,  and  levied  fines  of  the  rest  of  his  property,  which  were 
subsequently  followed  up  by  a  fine  levied  by  those  persons,  who, 
supposing  Sir  William  to  have  died  without  issue,  would  have 
been  his  heirs  at  law,  Edward  Lewknor  and  his  wife,  and  John 
Goring  and  his  wife.  But  what  appears  extraordinary  is,  that 
the  warranty  in  this  fine  is  not  made  for  the  heirs  of  Lewknor 
and  Goring,  but  for  the  heirs  of  their  wives.  No  satisfactory 
explanation  of  that  could  be  found  in  the  works  of  Lord  Coke, 
or  subsequent  writers.  However,  by  looking  into  the  Year- 
books, it  appeared  that  such  form  was  the  common  course  of 
barring  an  estate  tail  at  that  time.  It  has  been  generally,  but 
erroneously,  supposed  that  TaltarwnCs  Case  settled  the  question 
of  a  common  recovery  barring  an  estate  tail.  [The  learned 
counsel  having  stated  Taltarum'a  Case  from  the  Year-book  (12 
Ed.  4),  said :]  That  case  did  not  of  itself  decide  the  validity  of 
a  common  recovery ;  but  Littleton,  and  the  other  Judges  who 
decided  it,  laid  down  a  proposition  from  which  the  doctrine 
of  common  recoveries  was  subsequently  deduced.  There  are 
instances  of  common  recoveries  in  the  reigns  of  Henry  VIL,  and 
Henry  VIH.,  but  no  decided  case  till  the  reign  of  Queen  Mary. 
Lord  Coke,  who  was  willing  to  assign  remote  antiquity  to  every 

point  of  the  law,  endeavoured  to  show  that  the  doctrine  of 

*  814   common  recoveries  *  was  ancient ;  but  he  was  unable  to 

find  any  authority  between  Taltarurns  Case  and  a  case 
in  2  Elizabeth.  It  is  clear  that  a  fine  at  common  law  did  not 
bar  an  estate  tail,  because  by  the  statute  De  Bonis  the  operation 
of  a  fine  is  particularly  excepted.  Under  the  Act  of  4  Henry  7, 
a  fine  with  proclamation  was  made  a  bar  to  all  parties  and  privies, 
but  great  doubts  were  entertained  whether  that  Act  extended  to 
bar  an  estate  tail.  Counsel,  however,  took  advantage  of  the 
clause  in  that  Act,  by  which  all  parties  and  privies  should  be 
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bound;  and  their  ingenuity  led  to  the  practice  of  making  the 
wives  of  parties  warrant  the  estates.  The  condition  which  Sir 
William  Radmylde  made  was,  not,  that  in  case  he  should  have 
issue  he  would  levy  a  fine  or  suffer  a  recovery  to  bar  that  issue, 
but  that  he  would  cause,  in  case  of  any  issue  bom  to  him,  his 
wife,  the  mother  of  such  issue,  to  release  by  fine.  The  object  of 
the  covenant  was  by  means  of  a  fine,  to  be  levied  by  his  wife  for 
the  time  being,  in  case  she  had  issue  by  him,  to  bar  the  estate 
tail  vested  in  such  issue.  Upon  the  principle  that  the  doctrine 
of  barring  estates  tail  by  common  recoveries  had  not  obtained 
sufficient  force,  the  fine  levied  by  the  coheirs  of  Sir  William  Rad- 
mylde after  his  death  was  made  in  obedience  to  the  practice 
introduced  as  above  stated,  and  Lewknor  and  Goring,  in  the  fine 
levied  of  his  estates,  as  the  persons  to  whom  they  had  passed, 
did  not  themselves  warrant,  but  their  wives  warranted  for  them. 
It  was  material  to  call  attention  to  this  point,  both  as  proving 
hat  Sir  William  Radmylde  had  no  legitimate  issue,  and  explain- 
ing the  fine,  which  proves  that  John  Goring  and  Edward  Lewk- 
nor were  held  to  be  his  coheirs,  and  thus  estabUshing  the 
correctness  of  the  heralds'  visitation  of  1570,  which  says  that 
John  Goring,  the  grandfather  of  the  party  to  the  fine, 
married  the  sister  (it  ought  to  have  been  aunt)  *  and  heir  *  815 
of  Sir  William  Radmylde ;  and  also  the  correctness  of  the 
Lewknor  pedigree,  which  says  that  Nicholas  Lewknor,  the  father 
of  the  party  to  the  fine,  married  the  daughter  and  coheir  of 
Ralph  Radmylde. 

The  next  point  to  which  it  is  necessary  to  advert  is  the  descent 
of  the  persons,  who  are  now  the  representatives  and  coheirs  of 
Margaret  Camoys,  through  her  two  daughters.  In  the  will  of 
their  father,  Ralph  Radmylde,  dated  in  1442,  he  says :  "  Also,  I 
leave  to  Margaret,  my  daughter,  lOOZ.,  and  to  Isabella,  my  daugh- 
ter, lOOZ."  He  leaves  his  leases  and  other  things  to  his  son 
Robert,  and  then  he  goes  on  to  say  that  the  residue  of  all  his 
goods  not  given  by  his  will  shall  remain  to  Margaret  and  Isabella, 
his  daughters.  This  will  satisfactorily  shows  that  Margaret  Rad- 
mylde, under  whom  Mr.  Stonor  derives,  was  the  elder  daughter : 
no  case  can  be  found  in  which  the  order,  in  which  daughters  are 
named  in  their  father's  will,  has  been  disputed,  or  in  which  it  has 
been  supposed  that  he  was  ignorant  of  the  seniority  of  his  chil- 
dren, or  that  he  could  have  misrepresented  it.  In  the  Vaux 
Case^  (a)  where  Mr.  Lynch  relied  upon  the  order  in  which,  in 

(a)  Ante,  Vol.  V.  p.  640. 
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mine  the  abeyance  in  their  favour :  and  if  that  favour  could  not 
be  safely  asked  by  the  elder  coheir  of  Lord  Camoys,  much  less 
could  it  be  claimed ;  and  it  should  be  remembered  that  the  Weston 
line,  as  well  as  that  of  Goring,  adhered  to  the  ancient  feiith. 

The  Solicitor- Creneral  summed  up  the  case  of  Mr.  Styleman. 

Sir  Harris  Nicolas  summed  up  the  evidence  on  behalf  of  Sir 
Jacob  Astley ;  and,  after  adverting  to  the  law  of  the  case,  submit- 
ted that  there  was  no  proof  as  to  which  of  the  daughters  of  Ralph 
Radmylde  was  the  eldest.  He  also  contended  that  the  dignity  of 
a  banneret  was  not  an  honour  by  virtue  of  which  a  person  could 
sit  in  Parliament,  and  that  the  title  was  not  at  any  time  synony- 
mous with  that  of  baron.  A  banneret  was  simply  a  knight,  who, 
being  possessed  of  considerable  lands,  which  enabled  him  to  bring 
a  certain  number  of  men-at-arms  into  the  field,  and  having  dis- 
tinguished himself  in  war,  was  created  a  banneret  by  the  King, 
or  some  other  eminent  personage,  giving  him  a  square  banner  in 
the  presence  of  an  army,  when  the  royal  standard  was  displayed. 
It  was  the  middle  rank,  between  barons  and  knights ;  and  though 
of  an  entirely  military  nature,  it  was  an  established  rank  in  society 
in  the  thirteenth  and  fourteenth  centuries,  but  certainly  never 
conferred  any  Parliamentary  privileges ;   nor  was  there 

*  822    ever  an  instance  *  of  a  banneret  being  summoned  to,  or 

sitting  in.  Parliament,  by  virtue  of  his  dignity  of  banneret. 
—  He  referred  to  Ashmole's  Order  of  the  Garter,  p.  14,  and 
several  other  authorities. 

Mr.  Tennant  was  heard  for  Madame  de  la  Cainea. 

The  Attorney- General^  for  the  Crown,  on  a  subsequent  day, 
observed  that,  whatever  decision  the  House  may  come  to  on  some 
of  the  evidence,  it  was  certainly  impossible  to  admit  the  very 
ancient  dignity  claimed  by  the  additional  printed  case,  and  by 
counsel  at  the  bar  for  Mr.  Stonor.  No  such  claim  was  advanced 
in  his  petition  to  her  Majesty:  that  petition  merely  made  title 
\mder  the  summons  issued  in  7  Richard  II.,  and  yet  their  Lord- 
ships were  now  called  upon  to  admit  a  title  under  a  summons  of 
49  Henry  III.  There  was  evidence  showing  that  Ralph  Camoys 
was  summoned  in  49  Henry  III. ;  that  he  died  in  5  Edward  I. ; 
that  John  was  his  son,  and  that  Ralph,  the  son  of  John,  was  sum- 
moned fi'om  7  Edward  II.  to  9  Edward  III,  There  was  no  evi- 
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dence  that  either  Ralph  the  grandfather,  or  Ralph  the  grandson, 
sat  in  tliis  House.  There  was  no  evidence  that  Thomas  Camoys, 
who  died  in  47  Edw.  III.,  was  the  son,  nor  that  Thomas  Camoys, 
the  ancestor  from  whom  the  petitioner,  Mr.  Stonor,  claimed,  was 
the  grandson  of  the  last  mentioned  Ralph ;  for  although  it  was 
proved  that  the  Crown  acknowledged  that  Thomas  was  the  heir 
of  Ralph,  yet  the  links  of  the  pedigree  by  which  that  heirship  was 
established  were  not  set  forth,  nor  in  any  manner  proved ;  and 
without  such  evidence  the  petitioner's  title  to  the  more  ancient 
dignity  was  not  proved,  and  could  not  be  admitted,  even  if  the 
other  defects  in  that  title  could  be  cured. 

*  But  was  the  petitioner's  title  established  to  a  barony  *  828 
under  the  writ  of  J  Richard  II.  ?  Upon*  that  question  it 
was  impossible  nojb  to  entertain  doubts.  The  evidence  adduced, 
and  the  arguments  on  behalf  of  the  petitioners  in  this  case, 
involved  a  point  which  had  hitherto  been  vexata  qtcestio.  It 
would  be  remembered  that  one  of  the  points  which  strongly 
struck  the  minds  of  the  noble  lords  who  prepared  the  Reports  on 
the  Dignity*  of  the  Peerage,  was  the  fact  of  some  persons  being 
frequently  summoned  to  Parliament,  but  whose  descendants  were 
never  summoned,  —  persons  who  were  members  of  this  House 
during  their  lives,  but  who  did  not  transmit  any  dignity  to  their 
children.  It  is  perfectly  clear  that  there  were,  in  very  ancient 
times,  persons  who  sat  in  this  House,  who  were  neither  earls  nor 
barons,  but  who  were  called  ''bannerets."  These  must  have 
been  the  persons  who  were  summoned  during  their  lives ;  they 
were  summoned  in  virtue  of  their  high  dignity  of  knighthood,  as 
a  kind  of  honour  incident  to  their  position ;  but  that  position 
being  merely  one  which  attached  to  themselves,  could  confer  no 
title  of  peerage  on  their  successors.  It  was,  however,  argued 
that  several  persons  who  were  undoubtedly  peers  by  descent, 
were  called  ?' bannerets."  What  did  that  prove,  if  admitted? 
reaUy  nothing.  To  them  the  dignity  of  "banneret"  could  not 
give  a  seat  in  this  House,  because  they  had  it  by  descent ;  nor 
did  it  prove  that  the  dignity  of  banneret  did  not  entitle  —  per- 
haps by  special  favour  of  the  Crown  —  a  person  not  born  to  a 
peerage,  to  a  seat  in  this  House  during  his  lifetime. 

The  King's  writ  to  the  sheriff  produced  in  evidence  proved, 
not  that  Thomas  Camoys  was  a  peer,  but  that  he  was  merely  a 
banneret.    If  that  inference  was  correct,  then  it  was  obvi- 
ous that  he  was  simimoned  *  to  this  House  in  reference  to   *  824 
his  dignity  of  banneret ;  and  that,  as  that  honour  was  per- 
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sonal  to  himself,  and  not  transmissible,  he  conld  not  confer  a  title 
on  his  heirs.  In  the  inquisition  on  his  death  he  was  merely  styled 
Thomas  Camoys,  Chevalier,  but  not  lord  nor  baron. 

One  of  the  principal  difficulties  in  the  pedigree  is,  whether  Sir 
William  Radmylde  died  without  legitimate  issue ;  and  to  the 
evidence  on  that  point,  and  the  pedigrees  from  the  Heralds' 
College,  and  from  Lord  George  Townshend's  muniments,  the 
attention  of  the  committee  was  particularly  directed,  to  consider 
how  far  that  evidence  was  sufficient  to  establish  the  descent  of 
the  petitioners  from  the  sisters  of  Robert  Radmylde,  in  case  Sir 
William  died  without  issue.  If  the  difficulty  on  these  points 
should  appear  to  the  committee  to  be  removed,  then  the  pedigree 
of  the  three  first  petitioners  might  be  said  to  be  established. 

With  regard  to  the  line  of  the  other  petitioners,  and  par- 
ticularly of  Lady  Zouch  and  Mrs.  Pechell,  the  evidence  was 
far  more  defective ;  for  although  their  pedigree  also  might  be 
held  to  be  proved,  the  extinctions  of  numerous  persons  in  their 
line  of  descent  were  not  satisfaqitorily  proved;  and  in  order  to 
enable  the  House  to  report  that  Lady  Zouch  and  Mrs.  Pechell 
are  coheirs  of  the  barony,  much  further  inquiry  and  proof  will 
be  necessary. 

But  supposing  an  heritable  dignity  to  have  been  created  in 
Thomas  Camoys,  and  the  petitioners  to  have  satisfactorily  proved 
their  pedigrees,  still  the  question  remains,  whether  the  attainder 
of  one  coheir  did  not  drown  and  extinguish  the  barony. 

IThe  Attorney- Q-eneral  proceeded   to  discuss  that  question; 
and  on  the  9th  of  August,  Sir  W,  Follett^  for  Mr.  Stonor, 

*  825    and  the  counsel  for  the  other  three  *  petitioners,  were 

heard  by  the  committee  to  observe  on  the  authorities  re- 
ferred to  by  the  Attorney-General,  who  was  again  heard  in  reply 
to  them  on  the  14th  of  August ;  but  as  these  arguments,  on  both 
sides,  were  again  urged  on  a  subsequent  day,  and  they  are  here- 
inafter stated,  we  abstain  from  here  noticing  them.] 

The  Lord  Chancellor.  —  Your  Lordships  have  had  the  ben- 
efit of  a  very  able  discussion  of  this  case,  involving  a  point  of 
considerable  difficulty,  and  of  very  great  importance,  inasmuch 
as  it  not  only  affects  the  claims  now  pending  before  your  Lord- 
ships, but,  when  we  look  back  to  the  period  of  our  histoiy 
through  which  these  claims  run,  in  all  probability  it  may  affect 
many  other  claims,  which  may  be  intended  to  be  presented. 
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The  difficulty  I  feel  arises  not  so  much  from  the  question  of 
law  itself,  as  from  what  has  taken  place  in  other  cases ;  and  I 
confess  that  I  cannot  reconcile  that  which  is  laid  down  by  Lord 
Chief  Justice  Etre,  in  the  first  Beaumont  Ca%e^  with  the  resolu- 
tion which  the  House  came  to  in  the  second  Beavmont  Case,  (a) 
It  does  appear  rather  singular  that  the  House,  having  in  the  first 
of  those  cases  found  the  question  to  be  of  so  much  difficulty  that 
they  required  the  opinion  of  the  learned  Judges,  and  having  had 
that  opinion  communicated  by  Lord  Chief  Justice  Eyre,  —  which 
opinion  was  of  a  nature  which  I  should  have  thought  would  have 
made  it  very  difficult  for  the  House  to  come  to  a  decision  upon 
the  second  Beaumont  Case  in  favour. of  the  claim,  —  did  come  to 
a  decision  upon  that  second  case  without  again  referring 
to  the  opinion  *  of  the  Judges.  Inasmuch  as  that  de-  *  826 
cision  was  inconsistent  with  the  doctrine  laid  down  by 
Lord  Chief  Justice  Eyre  in  communicating  that  opinion,  I  should 
certainly  have  expected  that  the  House  would,  at  all  events,  have 
had  the  case  again  submitted  to  the  learned  Judges.  It  wiU  be 
for  your  Lorrdships  to  consider  whether  it  be  possible  to  come  to 
a  conclusion  upon  this  question  without  having  that  assistance. 
The  question  has  reference  not  only  to  the  Camoys,  but  also  to 
the  Braye  peerage :  it  was  not  brought  so  directly  under  your 
Lordships^'  consideration  in  the  latter  case ;  but  having  had  the 
benefit  of  an  argument  upon  this  Camoys  Case^  when  I  came  to 
look  over  the  papers  in  the  Braye  Case^  in  the  hope  of  being 
able  to  ask  your  Lordships  to  come  to  a  resolution  upon  it,  in  the 
present  session,  the  fact  immediately  presented  itself  to  me,  that 
the  same  question  occurred  in  the  Braye  Case  as  in  that  which 
your  Lordships  are  now  considering ;  and  of  necessity,  therefore, 
before  your  Lordships  can  dispose  of  either  of  these  cases  you 
must  be  prepared  to  lay  down  the  rule,  either  that  the  attainder 
of  one  of  several  coheirs  has  no  effect  upon  the  other  coheirs,  or 
that  it  has  so  much  effect  upon  those  others  as  to  deprive  them 
of  all  grounds  to  have  the  abeyance  terminated  in  favour  of  any 
of  them.  In  either  way,  undoubtedly,  this  is  a  questiou  of  very 
great  importance  to  parties  claimants ;  and  it  is  also  important  as 
it  affects  the  prerogative  of  the  Crown,  and  also  as  it  affects  your 
Lordships'  privileges ;  because  it  is  a  very  different  thing  to  have 
a  member  introduced  by  the  prerogative  of  the  Crown,  and  who 
takes  his  place  as  a  junior  peer,  from  having  a  member  take  his 

(a)  Vide  post,  p.  833,  and  at  the  end  of  this  case. 
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seat  by  virtue  of  an  ancient  peerage,  in  right  of  which 

•  827    he  is  placed  above  many  others  of  the  same  rank.    *  Look- 

ing at  the  importance  of  this  question  in  all  these  views,  I 
think  your  Lordships  will  concur  with  me  in  the  opinion,  that  it 
requires  your  most  grave  consideration  before  you  can  come  to  a 
decision  upon  it ;  and  my  present  impression  is,  that  your  Lord- 
ships will  not  come  to  any  safe  conclusion  upon  it  without  having 
it  argued  before  the  learned  Judges,  and  being  furnished  with  all 
the  helps  upon  it,  which  I  should  have  thought,  from  what  had 
taken  place  in  the  first  Beaumont  Case^  the  House  would  have 
felt  to  be  requisite  on  the  hearing  of  the  second  case.  The 
course  then  pursued  renders  it  the  more  necessary  to  consider 
well,  before  your  Lordships  decide  this  case,  what  then  took 
place,  being  apparently  inconsistent  with  the  resolution  of  the 
committee  of  privileges  in  the  first  case.  Under  these  circum- 
stances, this  question  cannot,  in  my  opinion,  be  satisfactorily  dis- 
posed of,  without  having  the  opinion  of  the  learned  Judges. 
Unfortunately,  the  period  of  the  session  is  such  as  to  render  it 
impossible  to  have  their  assistance  now,  but  I  am  sure  your  Lord- 
ships will  think  we  ought  to  take  it  at  the  earliest  possible  period 
of  the  next  session. 

The  case  was  accordingly  adjourned  sine  die.  • 

June  27,  28,  1839. 

The  Lords  committees  for  privileges  sat  to  hear  the  question 
of  the  effect  of  the  attainder  further  argued,  the  Judges  being 
present,  (a)  The  arguments  were  directed  as  well  to  that  ques- 
tion in  the  Braye  as  in  the  Camoys  peerage. 

*828  *  The  Attorney- General^  for  the  Crown. — This  is  the 
case  of  a  claim  of  peerage  where  the*  dignity  is  said  to  have 
been  created  by  writ  of  summons  and  by  sitting,  and  therefore 
descendible  to  heirs  general  of  the  body.  The  second  peer  left 
no  male  heirs,  but  there  were  female  coheirs,  his  sisters.  The 
descendants  of  one  of  them  was  attainted  for  treason,  but  his  son 
and  heir  was  restored  by  Act  of  Parliament  in  blood,  but  not  in 
honours.  The  question  is,  what  is  the  effect  of  this  attainder  and 
restoration  in  blood,  not  only  on  the  descendants  of  the  coheir  so 

(a)  Lord  Chief  Justice  Tindal,  Justices  Vaughax,  Bosanquet,  Pat- 
TESON,  Williams^  Coleridge,  and  Erskike  ;  and  Barons  Pauke,  Gur- 
net, and  MauLe. 
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attainted,  but  also  on  the  other  coheirs,  who  were  not  attainted  ? 
The  doctrine  of  the  effect  of  restoration  is  discussed  in  Lord 
Hale's  Pleas  of  the  Crown,  (a)  and  the  subject  of  abeyance  is 
fully  treated  in  Coke  upon  Littleton.  (&)  [He  read  passages 
from  each  of  them.]  Suppose  there  are  several  coheirs  in  blood, 
and  all  are  attainted,  it  is  clear  that  those  who  claim  under  and 
through  the  attainted  persons  can  derive  from  them  no  legal 
lights  whatever.  Then  is  not  a  similar  result  produced  on  the 
non-attainted  coheirs  to  a  barony  by  the  attainder  of  one  of  them  ? 
In  principle,  if  the  attainted  line  is  cut  out,  the  barony  is  gone. 
Why  ?  Because  there  was  something  of  the  inheritance  in  tlie  per- 
son who  was  attainted.  For  the  barony  is  one  and  indivisible  ; 
and  when  a  part  is  forfeited,  the  whole  is  extinguished.  Such 
was  the  opinion  of  Chief  Justice  Eyre,  in  the  Beaumont  peerage. 
His  Lordship,  in  communicating  to  the  House  the  opinion  of  the 
Judges,  observed,  ^^  A  peerage  is  a  most  transcendant  honour  and 
dignity,  but  it  is  still  in  the  eye  of  the  law  an  inheritance,  and  it 
will  descend  to  coheirs  in  the  same  manner  as  other  here- 
ditaments do  descend."  (c)  That  *  opinion  of  the  learned  *  829 
Judge  has  never  been  overruled  by  this  House.  Now  in 
the  acts  for  the  restoration  of  the  blood  of  the  attainted  coheirs 
in  these  two  cases,  there  were  express  exceptions  of  all  heredita- 
ments. The  peerage,  the  h^hest  hereditament,  though  dormant, 
was  vested  in  all  the  coheirs.  No  single  coheir  could  claim  it  as 
of  right,  as  he  only  pai'ticipated  in  the  inheritance,  which  was 
equally  vested  in  all.  It  is  not  like  an  advowson,  to  which  each 
may  present  by  turn.  In  a  dignity  no  one  coheir  has  a  separate 
or  especial  right ;  all  are  equally  interested,  and  all  must  have  an 
equal  capacity  to  take.  The  want  of  capacity  in  one  destroys  a 
tide,  which  to  vest  at  all  must  vest  in  all.  The  whole  barony  vests 
in  all  the  coheirs.  If  that  whole  be  destroyed,  where  is  that 
indivisible  incorporeal  inheritance  which  vested  in  all?  It  is 
most  clearly  gone.  It  is  not  capable  of  division ;  that  is  admit- 
ted :  then  if  that  which  alone  ensured  its  existence,  the  legal 
capacity  of  all  in  whom  it  was  vested,  be  gone,  the  title  of  those 
still  of  capacity  cannot  survive,  for  that  to  which  they  had  title 
has  ceased  by  the  want  of  capacity  in  their  coheirs  to  sustain  it. 
This  was  the  ancient  law  as  to  homage  ancestral,  and  the  case  of 
a  peerage  is  much  stronger,  as  the  land  held  by  homage  ancestral 
could  be  partitioned,  but  a  peerage  cannot. 

(a)  1  Hale,  358.  (6)  Co.  Litt.  342. 

(c)  CruiBe  on  Dig.  218. 

[595] 


*  829  CASES  IN  THE   HOUSE  OF  LORDS. 

Mr.  Fleming^  for  Mr.  Stonor. — ^There  has  been  no  attainder  in 
the  younger  line  of  coheirs  descending  from  Alionora  Camoys, 
nor  in  the  elder  branch  of  coheirs  descending  from  Margaret,  and 
represented  by  Mr.  Stonor  and  Mr.  Wright  Biddulph.  The  argu- 
menjt  of  the  Attorney-General  would,  if  successful,  lead  to  enor- 
mous injustice ;   for  by  his  doctrine,  if  there  were  fifty 

*  830    coheirs  to  a  barony,  and  one  committed  treason  *  and  was 

attainted,  the  remaining  forty-nine  would  be  puniished  for 
his  act,  although  they  might  have  served  ther  Sovereign  faith- 
fully. The  Sovereign  also  would  be  punished  for  the  rebellion 
of  the  subject,  by  being  thereby  made  incapable  of  preferring  any 
of  the  coheirs  to  the  barony.  The  objection  of  the  Attorney- 
General  is,  that  the  attainder  of  Edward  Lewknor  not  only 
incapacitated  his  descendants  from  sustaining  a  claim  to  the  dig- 
nity, but  that  it  also  extinguished  the  prerogative  of  the  Crown 
to  call  any  of  the  coheirs  of  Lord  Camoys  to  the  seat  of  their 
ancestor,  as  well  as  the  rights  of  the  unattainted  coheirs,  although 
they  did  not  derive  title  through  Edward  Lewknor.  The  cor- 
ruption of  blood  is  out  of  the  question  here ;  for  the  Act  of  Par- 
liament, which  restored  in  blood  the  son  and  heir,  through  whom 
Mr.  Styleman  and  Sir  Jacob  Astley  derive,  enabled  him  and  the 
other  children  of  the  attainted  to  make  their  pedigree  and  con- 
veyance in  blood  and  lineage  as  heir,  as  well  to  and  from  their 
attainted  father,  as  to  any  other  person,  in  the  same  manner  as 
if  he  had  not  been  attainted,  (a) 

But  whatever  was  the  effect  of  the  Act  of  Parliament  on  Ed- 
ward Lewknor's  descendants,  it  is  submitted  that  he  being  only 
a  coheir  could  not  forfeit  the  barony.  The  forfeiture  of  part  of 
an  inheritance  that  is  indivisible,  is  impossible.  Edward  Lewk- 
nor was  not  seised  of  the  barony,  nor  entitled  to  it,  nor  could  he 
claim  any  privilege  of  the  peerage  ;  he  had  only  a  possibility, 
which  is  not  forfeitable.  The  Lords  committees,  in  their  third 
Report  on  the  Dignity  of  the  Peerage,  observed,  (6)  that  "  John 
Dudley,  son,  &c.,  and  one  of  the  coheirs  of  the  body  of  John 

Talbot,  Viscount  Lisle,  was,  in  34  Henry  VIII.,  created 

*  881    Viscount  *  Lisle,  without  any  reference  to  Kingston  Lisle ; 

and  being  afterwards  created  Earl  of  Warwick  and  Duke 
of  Northumberland,  was  attainted  and  executed  in  the  1st  of 
Queen  Mary.  This  attainder  could  not  affect  the  dignity  of 
Baron  de  Lisle,  as  that  dignity  was  never  vested  in  John  Dud- 

(a)  See  extract  from  the  Act,  pwt,  p.  844.  (5)  P.  227. 
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ley."  That  observation,  great  authority  in  itself,  is  sustained  by 
several  decided  cases,  all  showing  that  the  attainder  of  a  coheir 
to  a  barony  in  abeyance  did  not  aflfect  the  right  of  an  unattainted 
coheir  to  the  grace  and  favour  of  the  Crown  to  determine  the 
abeyance  in  his  favour. 

In  9th  Henry  V.,  on  the  death  of  Edward  Charleton,  fifth 
Lord  Powys,  tiat  barony  fell  into  abeyance  between  his  two 
daughters ;  (a)  the  younger  married  Lord  Tiptoft,  and  their  son 
and  heir,  created  Earl  of  Worcester,  was  attainted  and  executed, 
yet  the  great-grandson  of  the  elder  daughter,  who  married  Sir 
John  Grey,  was  summoned  to  Parliament  as  Lord  Powys,  in 
22d  Edward  IV.,  and  he  and  his  descendants  enjoyed  the  seat 
and  precedence  of  the  Charletons,  Lords  Powys.  (6)  Another 
case,  equally  in  point  to  show  that  the  attainder  of  one  coheir  did 
not  extinguish  the  barony,  nor  affect  the  right  of  the  Crown  to 
revive  the  dignity  in  an  unattainted  coheir,  is  that  of  the  barony 
of  Le  Despencer.  Isabella  le  Despencer,  on  whom  that  barony 
descended  on  the  death  of  her  brother  without  issue,  had  a  son, 
Henry,  Duke  of  Warwick  (whose  only  child  died  without  issue), 
and  two  daughters,  Elizabeth  and  Anne.  Anne  married  Richard 
Neville,  Earl  of  Warwick,  and  had  two  daughters,  Anne,  who 
died  without  surviving  issue,  and  Isabella,  who  married 
George,  Duke  of  Clarence,  by  whom  she  had  *  Edward,  *  832 
Earl  of  Warwick,  who  was  attainted  of  treason  in  1499, 
and  Margaret,  Countess  of  Salisbury,  also  attainted  of  high  trea- 
son, and  executed  in  1541.  Edward  died  without  issue,  but  Mar- 
garet had  by  her  husband.  Sir  Richard  Pole,  an  eldest  son,  Henry 
Pole,  Lord  Montagu,  who  was  also  executed  for  high  treason, 
leaving  two  daughters,  both  of  whom  left  issue.  Elizabeth,  the 
eldest  daughter  and  coheir  of  Isabella,  Baroness  le  Despencer, 
married  Edward  Neville,  Lord  Abergavenny ;  and  in  favour  of 
her  great-granddaughter  and  heir.  Lady  Mary  Fane,  James  L,  in 
the  year  1604,  terminated  the  abeyance  of  the  barony  of  Le  Des- 
pencer, by  letters-patent,  by  the  advice  of  this  House,  and  after 
the  fullest  consideration. 

To  these  cases  may  be  added  that  of  the  baronies  which  the 
ancient  Earls  of  Oxford  held  to  them  and  their  heirs.  John  Vere, 
the  fifteenth  earl,  died  without  issue  in  the  reign  of  Henry  VIIL, 
seised  of  the  ancient  baronies  of  Bolbeck,  Sandford,  and  Badles- 

(a)  Collins,  App.  398. 

(b)  Lords'  Joumala,  33  Hen.  8,  p.  167  ;  1  Edw.  6,  p.  294  ;  5  Edw.  6, 
p.  394. 
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mere.  He  left  three  sisters,  his  coheirs,  one  of  whom  died  with- 
out surviving  issue.  Elizabeth,  another  of  them,  married  Sir 
Anthony  Wingfield,  and  from  her  descendants  still  exist.  Dorothy 
Vere,  the  eldest  sister,  married  John  Neville,  Lord  Latimer,  and 
their  son,  Richard  Lord  Latimer,  died  without  male  issue,  leaving 
four  daughters  his  coheirs,  and  consequently  coheirs  to  the  said 
baronies.  Elizabeth,  one  of  these  daughters,  married  Sir  John 
Danvers ;  and  Sir  Charles  Danvers,  her  eldest  son  and  her  suc- 
cessor as  coheir  to  Dorothy  Vere,  was  attainted  of  high  treason 
in  43d  Elizabeth.  Divei*s  claims  to  the  honors  of  the  Vere  family 
were  referred  by  King  Charles  I.  to  this  House  in  1625  ;  and  in 
answer  to  certain  questions  put  by  the  House  to  the  Judges,  the 
Lord  Chief  Justice  Crew,  in  delivering  their  opinion,  said, 

*  833    "  And  *  as  touching  the  said  baronies  of  Bolbeck,  Sand- 

ford,  and  Badlesmere,  their  opinion  is  that  the  same  de- 
scended to  the  general  heirs  of  John  the  fourteenth  Earl  of  Oxford, 
who  had  issue  John  the  fifteenth  earl,  and  three  daughtere,  one 
of  them  married  to  the  Lord  Latimer,  another  to  Wingfield,  and 
another  to  Knightly ;  which  John  dying  without  issue,  these 
baronies  descended  upon  the  daughters  as  his  sisters  and  heirs ; 
but  these  dignities  being  entire  and  not  dividable,  they  became 
incapable  of  the  same,  otherwise  than  by  gift  from  the  Crown, 
and  they  in  strictness  of  law  reverted  to  and  were  in  the  disposi- 
tion of  King  Henry  VHL"  (a)  And  this  House  certified  to  his 
Majesty,  in  April,  1625,  "  that,  for  the  baronies,  they  are  wholly 
in  your  Majesty's  hands  to  dispose  at  your  own  pleasure."  (i) 

The  last  case  in  which  the  attainder  of  one  coheir  was  held  not 
to  prejudice  the  right  of  the  unattainted  coheirs,  is  that  of  the 
barony  of  Beaumont,  (c)  which  fell  into  abeyance  in  1507,  on  the 
death  of  William  Viscount  and  Baron  Beaumont,  without  issue. 
His  nieces,  Joan  and  Frideswide,  daughters  of  his  sister,  were  his 
coheirs ;  Frideswide  married  Sir  Edward  Norreys,  by  whom  she 
had  two  sons.  Sir  John,  who  died  without  issue,  and  Sir  Heivy, 
who  was  attainted  of  high  treason,  and  executed,  leaving  a  son, 
Henry,  who  was  created  Lord  Norreys  by  writ  of  summons,  and 
was  restored  in  blood  by  Act  of  Parliament,  (df)  in  18th  Elizabeth. 
The  Earl  of  Abingdon  is  now  his  heir.  Joan,  the  elder  niece, 
married   Sir  Brian  Stapleton,  and  her  heir  and  representative, 

(a)  Collins,  175.  (6)  CoUins,  194. 

(c)  Cruise,  214. 

(d)  An  Act  not  differing  materially  from  the  Act  1  Eliz.,  by  which  the 
heir  of  Edw.  Lewknor  was  restored  in  blood. 
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Thomas  Stapleton,  claimed  the  barony  in  1789,  on  the 
ground  that  the  attainder  *of  Sir  Henry  Norreys  was  *834 
equivalent  to  a  natural  extinction  of  his  issue,  and  conse- 
quently that  the*  claimant,  as  the  sole  heir  of  the  unattainted  co- 
heir, was  entitled  as  of  right  to  the  barony.  Sir  A.  Macdonald, 
then  Attorney-General,  in  his  report  to  the  Crown  on  that  claim, 
said,  "  An  important  question  arises,  whether  by  the  attainder  of 
Henry  Norreys  the  abeyance  is  determined,  and  the  heirs  of  the 
elder  sister  exclusively  entitled  by  descent  to  the  barony  of  Beau- 
mont, by  reason  of  the  incapacity  of  Henry  Norreys'  heirs, 
thereby  created,  to  claim  through  him."  Upon  the  Attorney- 
General's  recommendation,  the  Crown  referred  the  claim  to  this 
House,  and  the  Lords'  committees  of  privileges  desired  that  the 
following  question  might  be  put  to  the  Judges,  "  Whether,  sup- 
posing the  claimant  to  have  proved  himself  to  be  one  of  the 
coheirs  of  the  body  of  Henry  de  Beaumont,  and  supposing  a 
barony  to  have  been  created  in  the  said  Henry  and  the  heirs  of 
his  body,  the  claimant  is  entitled  as  of  right  to  such  barony  ?  '* 
In  1795,  Lord  Chief  Justice  Eyre  reported  the  answer  of  the 
Judges  to  be  that,  "  Supposing  the  claimant  to  have  proved  him- 
self to  be  one  of  the  coheirs  of  the  barony,  he  was  not  entitled 
to  it  of  right."  And  the  House,  on  the  advice  of  the  Lords'  com- 
mittees, resolved,  "  That  it  does  not  appear  that  the  petitioner  is 
now  entitled  to  the  title,  honour,  and  dignity  of  Baron  Beau- 
mont." In  1796,  Mr.  Stapleton  presented  another  petition  to  the 
Crown,  stating  that  the  barony  was  in  abeyance,  and  that  he  was 
one  of  the  coheirs,  and  praying  the  King  to  confirm  the  barony 
to  him  and  his  heirs.  This  petition  was  referred  to  the  then 
Attorney-General  (Sir  John  Scott),  who,  in  his  report  to  the 
Crown,  said,  "  He  conceived  that  this  ancient  barony  does 
exist  and  is  in  *  abeyance,  and  that  the  petitioner  is  a  co-  *  835 
heir  of  the  first  baron.  This  second  petition  having  been 
referred  to  the  Lords'  committees  for  privileges  in  1798,  the  evi- 
dence produced  before  them  on  the  former  petition  was  given 
in,  (a)  and  the  pedigree  of  Lord  Abingdon,  as  the  heir  of  the  only 
son  of  the  attainted  Henry  Norreys,  was  proved.  The  committee, 
after  hearing  counsel  for  the  petitioner,  and  the  Attorney-General 
for  the  Crown,  and  after  several  days'  consideration  of  the  whole 
case,  and  particularly  of  the  effect  of  the  attainder  of  one  coheir, 
resolved,  "  That  the  barony  remains  in  abeyance  between  the 

(a)  Not  the  printed  minutes,  but  the  original  proofs. 
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coheirs  of  William  Viscount  and  Baron  Beaumont,  descended 
from  his  sister  Joan  ;  and  that  the  petitioner  is  one  of  these  co- 
heirs." That  resolution  was  adopted  by  the  House  ;  and  there- 
fore it  amounts  to  a  solemn  adjudication  and  authority  that  the 
attainder  of  one  coheir  neither  forfeited  nor  extinguished  the 
dormant  barony,  nor  barred  the  claim  of  the  unattainted  coheir. 

The  detail  of  these  proceedings  shows  the  extreme  caution 
with  which  the  Lords  committees  and  this  House  considered 
every  point  of  the  Beaumont  Ccbse^  as  well  on  the  second  as  on 
the  first  reference.  It  is  impossible  to  suppose  that  in  that  case 
the  objection  raised  to  the  claim  in  the  present  case  was  not  dis- 
cussed by  the  counsel  and  fully  considered  by  the  committee ; 
nevertheless  it  was  solemnly  decided  that  the  attainder  of  one 
coheir  neither  forfeited  nor  extinguished  the  dormant  barony,  nor 
barred  the  claim  of  the  unattainted  coheir.  The  resolution  of  the 
House,  in  1795,  was  in  full  conformity  with  the  opinion  of  the 
Judges,  and  had  the  concurrence  of  Lord  Loughborough, 

•  836    then  Lord  Chancellor,  as  well  as  of  Lord  *  Eldon,  who  was 

Attorney-General  during  the  proceedings.  It  was  also  in 
unison  with  an  opinion  given  upon  Mr.  Stapleton's  case  by  Mr. 
Grant,  afterwards  Master  of  the  Rolls ;  and  with  the  opinion  of 
the  Lords'  committees,  in  their  fourth  Report  on  the  Dignity  of  the 
Peerage ;  (a)  where,  after  detailing  the  proceedings  on  both  peti- 
tions of  Mr.  Stapleton,  they  observe,  "  That  the  attainder  of 
Henry  Norreys  could  not  at  the  time  of  the  attainder  operate  to 
forfeit  the  dignity  to  which  he  had  then  no  right ;  nor  could  the 
dignity  be  considered  as  then  merged  and  extinguished  by  that 
attainder,  nor  afterwards  by  reason  of  the  incapacity  of  his  son  to 
claim  as  a  coheir  upon  the  death  of  Sir  John  Norrejrs  without 
issue ;  for  during  his  life  the  attainder  had  no  effect  to  bar  the 
claim  of  the  two  coheirs  as  such.  And  before,  as  well  as  after, 
the  death  of  Sir  John  Norreys  without  issue,  the  heir  of  the  body 
of  Joan  Stapleton  remained  capable  of  taking  the  dignity  as  one 
of  the  two  coheirs,"  &c.  "  Neither  the  attainder  of  Henry  Nor- 
reys nor  the  incapacity  of  his  son  could  destroy  the  right  then 
vested  in  the  heir  of  the  body  of  Joan  Stapleton,  which  her  heir 
had  together  with  Sir  John  Norreys  as  coheirs  of  Henry  de  Beau- 
mont. During  the  life  of  Sir  John  Norreys,  the  heir  of  the  body 
of  Joan  Stapleton  and  Sir  J.  Norreys  remained  coheirs ;  and  after 
the  death  of  Sir  J.  Norreys,  the  heir  of  the  body  of  Joan  Staple- 

(a)  Pp.  320,  321,  322. 
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ton  remained,  as  he  was  before  that  event,  only  one  of  the 
coheirs." 

Against  the  decision  in  the  Beaumont  Case  and  the  authorities 
just  referred  to,  there  is  no  decisive  precedent  or  dictum^  except  the 
doubt  suggested  by  Chief  Justice  Eyre,  in  his  speech  (a) 
to  the  House  communicating  *  the  opinion  of  the  Judges  *  837 
in  the  first  Beaumont  Case^  where  that  learned  Judge  says, 
"  Your  Lordships  might  possibly  entertain  a  doubt  with  regard  to 
these  questions  (before  mentioned),  as  well  as  to  another  ques- 
tion, namely,  whether  the  title  to  a  barony  can  survive  when  it 
is  become  impossible  that  all  the  component  parts  of  it  can  vest  in 
one,"  &c.  (6)  And  again :  "  Supposing  this  barony  not  to  be 
extinct,  &c.,  and  the  present  claimant  to  be  a  coheir,  let  the  sit- 
uation of  the  other  coheir  be  whatever  the  counsel  for  the  claim- 
ant would  wish  it  to  be  (except  that  there  is  no  failure  of  issue 
naturaliter^^  the  effect  of  which  might  be  that  the  title  of  that 
coheir  would  run  upwards  to  the  common  ancestor,  and  from 
thence  fall  down  in  the  course  of  the  descent  of  the  Stapleton 
line,  and  unite  with  their  title  in  the  person  of  the  claimant,  I 
conceive  that  one  of  the  cases  mentioned  by  Sir  Edward  Coke, 
and  upon  which  the  claimant's  counsel  relied  for  another  pur- 
pose, proves  that  the  claimant  cannot  make  title  to  the  whole 
inheritance." 

These  observations  of  Chief  Justice  Eyre,  which  are  mere  obiter 
dicta  and  immaterial  to  the  question,  to  which  he  was  communi- 
cating the  Judges'  answer,  form  the  sole  gfround  on  which  an 
objection  has  been  raised  to  the  exercise  of  the  prerogative  of  the 
Crown  to  terminate  an  abeyance  in  favour  of  an  unattainted  co- 
heir ;  but  those  observations  are  overruled  by  the  decision  of  this 
House  in  the  second  Beaumont  Case^  resolving  that  the  barony 
remained  in  abeyance.  The  crime  of  one  coheir  has  never  been 
held  to  affect  the  interests  of  the  others,  in  the  descent  of  any 
inheritance  divisible  or  indivisible,  (c)  But  the  practice 
*of  the  Crown  in  terminating  abeyances  of  dignities  is  *838 
decisive  of  this  question.  The  Crown  has  frequently  pre- 
ferred one  of  several  coheirs,  without  regard  to  the  capacity  of 
the  others.  In  1677,  Sir  R.  Shirley,  a  coheir  of  the  barony  of 
Ferrers,  was  admitted  to  the  seat  of  the  Lords  Ferrers  in  this 
House  without  any  examination  of  his  title,  the  Lord  Chancellor 

(a)  See  the  speech  in  Cruise,  216.  (h)  Cruise,  221. 

(c)  Fleta,  b.  5,  c.  6,  §  18. 
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merely  stating  to  the  House  that  he  came  in  on  descent,  (a)  In 
1721,  Hugh  Fortescue,  a  coheir  to  the  barony  of  Clinton,  was 
admitted  to  the  seat  of  the  Lords  Clinton,  although  the  Lord 
Chancellor  informed  the  House  that  he  was  only  one  of  the 
coheirs.  (6)  In  1763,  on  Mr.  Berkeley's  claim  to  the  barony  of 
Bottetourt,  the  House  decided  that  he  was  one  of  the  coheirs, 
some  of  whom  were  known,  and  some  not  mentioned,  although 
there  was  no  evidence  in  regard  to  any  of  them.  And  in  1806, 
Sir  Cecil  Bisshopp  was  held  to  be  a  coheir  of  the  barony  of  Zouch, 
without  tracing  the  descendants  of  the  younger  daughter  and 
coheir  of  the  last  Lord  Zouch.  In  fact,  until  the  Braye  Case^  (c) 
this  House  never  required  a  petitioner  for  an  abeyant  barony  to 
prove  more  than  his  own  descent  and  the  continued  abeyance  of 
the  barony. 

It  is  impossible  to  support  the  Attorney-General's  proposition 
without  endangering  the  seat  of  every  peer  who  sits  in  this 
House  as  one  of  the  coheirs  of  a  former  peer ;  for  whether  the 
dignity  be  considered  in  its  abeyance  or  as  revived  by  the  Crown, 
it  is  still  the  same  dignity,  and  its  existence  under  all  circum- 
stances depends  upon  the  same  principle.     Whilst,  there- 

*  889    fore,  we  endeavour  to  argue  one  member  into  *the  House, 

the  Attorney-General  tries  to  argue  several  out  of  it. 

The  Solicitor' General^  for  Mr.  Styleman,  and  also  for  Sir  Jacob 
Astley  by  arrangement.  —  The  effect  of  an  attainder  for  treason 
is  to  work  a  forfeiture  of  property  and  a  corruption  of  blood. 
The  attainder  here  was  reversed  by  the  1st  Elizabeth,  c.  32,  —  a 
very  comprehensive  Act,  —  and  the  parties  affected  by  the  at- 
tainder were  by  that  Act  enabled  in  blood  and  lineage  to  their 
father,  in  the  same  way  as  if  he  had  not  been  attainted  ;  and  it 
was  declared  that  "  they  may  demand,  ask,  have,  hold,  and  enjoy 
tenements  and  hereditaments  which  came  from  their  collateral 
ancestors  on  the  part  of  Edward  Lewkuor."  It  is  said  in  Lord 
Hale's  Pleas  of  the  Crown,  (d)  that  restoration  by  Parliament  is 
of  two  kinds :  one,  which  only  removes  the  corruption  of  blood, 
but  restores  not  honours  nor  manors  lost  by  the  ancestor; 
another  general,  not  only  in  blood,  but  to  the  property,  hon- 
ours, &c.,  of  the  party  attainted.  It  may  be  true  that,  whatever 
was  the  effect  of  the  attainder  on  one  line,  affected  all  the  co- 

(a)  Lords'  Journals,  1667|  2Qth  January. 

(b)  Id.  1721,  18th  March. 

(c)  Ante,  p.  776.  (d)  C.  27. 
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heirs-  Edward  Lewknor  forfeited  nothing  with  respect  to  the 
dignity,  for  there  was  nothing  in  that  respect  in  him  to  forfeit. 
When  he  was  attainted,  the  dignity  was  in  abeyance  among  the 
then  existing  coheirs,  and  it  could  not  have  been  forfeited  by  the 
act  of  any  one  of  them,  nor  by  their  combined  act.  The  case 
of  Sir  H.  Norreys,  (a)  NevilTs  Case^  (h)  and  the  Oxford  Peerage^ 
Ciwe,  referred  to  by  Sir  W.  Jones,  {c)  all  show  that  forfeiture 
only  applies  to  that  which  the  party  has  in  use  or  possession, 
and  not  to  any  thing  that  may  be  descendible  to  him. 

*  Sir  HarriB  Nicolas^  though  counsel  for  Sir  Jacob  Ast-  *  840 
ley*  was  heard  for  Mrs.  Otway  Cave  on  this  point.  —  He 
said  it  was  only  necessary  for  him  to  show  that  the  attainder  of 
Lord  Cobham,  one  of  the  coheirs  of  the  barony  of  Braye  (sup- 
posing that  his  interests  in  the  barony  were  affected  by  his  con- 
viction, and  that  they  were  not  restored  to  his  descendants),  did 
not  affect  Mrs.  Cave  as  the  heir  of  another  of  the  coheirs ;  but  it 
was  impossible  to  argue  the  question  without  inquiring  into  the 
precise  nature  of  the  interest  which  a  coheir  has  in  a  barony,  and 
how  far  it  is  capable  of  forfeiture.  By  the  Statutes  25  Edward 
3,  26  Henry  8,  c.  13,  5  &  6  Edward  6,  and  1  &  2  Philip  and 
Mary,  only  lands,  hereditaments,  &c.,  in  use  or  possession  at  the 
time  when  the  treason  is  committed,  are  forfeitable  (3  Rep.  10). 
But  the  term  *^  hereditaments  "  does  not  include  conditions  (  TFtn- 
chester^s  Case^  3  Rep.  1),  rights  of  action,  a  right  to  a  writ  of 
error,  nor  any  right  which  rests  in  privit}^  nor  founderships, 
because  they  are  annexed  to  the  blood  (^Braybrooke* %  Case^  Leon. 
271 ;  Englefield's  Cobb,  7  Rep.  12  ;  Yorke  on  Forfeiture,  82),  nor 
contingent  legacies  (^Stoke  v.  Holden^  1  Keen,  145).  That  a  right 
in  abeyance  cannot  be  forfeited  is  shown  by  Ratclyffe^B  Case 
(Hobart,  334),  and  by  Walsingham's  Case  (Plowden,  Com.  547), 
wherein  it  was  decided  that  a  naked  right,  or  a  right  in  posse^ 
and  not  clothed  with  possession,  is  not  lost  by  attainder,  and  that 
nothing  would  revert  to  the  Crown  that  was  not  in  the  party  at 
the  time  of  the  attainder.  The  principle  of  the  law  of  forfeiture 
is,  that  all  which  the  criminal  has  in  actual  use  or  possession,  or 
in  which  he  has  such  an  interest  as  he  may  alienate  it,  shall  be 
forfeited  ;  and  penal  statutes  must  be  construed  strictly  against 
the  Crown  and  in  favour  of  the  subject  (Jones,  76  ;  Yorke 
on  Forfeiture,  35).     *A  dignity  in  abeyance  is  vested    *841 

(a)  Ante,  p.  832.  (6)  7  Rep.  121. 

(c)  P.  96. 
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in  no  one ;  no  rights  can  be  exercised  over  it ;  and  lio  one  is 
capable  by  himself  of  calling  it  into  existence.  All  coheirs  form 
but  one  heir  to  a  dignity,  of  which,  being  impartible,  there  can 
be  neither  division,  enjoyment,  nor  possession.  Unlike  other 
inheritances,  there  can  be  no  writ  of  partition,  and  no  enjoy- 
ment by  turn,  as  of  an  advowson.  A  coheir,  therefore,  not  hav- 
ing even  a  portion  of  the  dignity,  because  it  is  in  its  nature 
impartible,  has  nothing  therein  to  forfeit.  The  very  idea  of  an 
abeyance  is  inconsistent  with  forfeiture.  It  is  not  in  the  party, 
but,  to  use  the  definition  of  Lord  Coke  (1  Inst.  342  b),  "  non 
est  in  homine  adtunc  superstite,  sed  tantummodo  est,  ^t  consistit 
in  consideratione  et  intelligentia  legis."  The  interest  of  a  coheir 
in  a  barony  is  only  a  potentiality,  —  an  eligibility,  —  a  possibility, 
—  dependent  for  its  completion  on  circumstances  over  which 
he  has  no  conti-ol ;  viz.,  the  extinction  of  all  the  other  coheirs, 
or  the  prerogative  of  the  Crown.  If  a  dignity  in  abeyance  vests 
anywhere,  it  is  in  the  Crown,  because  the  Crown  only  has  power 
over  it ;  and  this  was  clearly  shown  by  the  Oxford  C<ue  (Collins, 
175),  and  by  the  preamble  of  the  patent  of  the  barony  of  Lucas, 
which  was  confirmed  by  Act  of  Parliament,  15  Car.  2,  which 
declared  that  when  a  barony  was  in  abeyance  the  King  might 
"  give  it  to  which  of  the  coheirs  he  pleased,  or  might  hold  the 
same  in  suspense,  or  extinguish  the  same  at  his  pleasure/* 
(Cruise,  198-201). 

The  learned  counsel,  after  commenting  on  Chief  Justice  Eyre's 
opinion  in  the  Beaumont  Case^  and  showing  that  it  was  not  con- 
clusive, and  that  there  has  never  been  any  decision  that  a  coheir 
forfeits  his  interest  in  a  dignity,  observed  that  the  Lumley  Case^ 
(3  Rep.  10),  which  was  cited  by  the  Attorney-General, 

*  842    *  merely  decided  that  a  restoration  in  blood  did  not  revive 

a  dignity  lost  by  attainder,  because  the  heir  having  been 
attainted  in  his  father's  lifetime,  was  incapable  of  taking  for  his 
own  benefit,  so  that  the  dignity  became  extinct,  or  reverted  to 
the  Crown,  in  consequence  of  his  incapacity.  A  restoration  in 
blood  restores  nothing,  but  merely  creates  a  power  of  inheriting 
such  lands,  honours,  or  hereditaments  as  were  not  forfeited  by 
attainder.  A  right  of  succession  to  a  dignity  cannot  be  estab- 
lished by  a  coheir  deducing  his  pedigree  from  an  attainted 
ancestor,  unless  his  blood  has  been  restored  by  Act  of  Parlia- 
ment. But  supposing  that  the  interest  of  a  coheir  were  lost  by 
his  attainder,  it  would  be  inconsistent  with  sound  policy  or  real 
justice  that  the  rights  of  the  other  coheirs  .should  be  destroyed ; 
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and  in  all  attainders  by  Act  of  Parliament,  the  rights  of  innocent 
parties  are  specially  saved.  Snch  a  principle  would  involve  in 
one  common  fate  the  innocent  and  the  guilty.  But  if  the  inter- 
est of  a  convicted  coheir  vests  in  the  Crown,  it  must  rather 
impart  more  power  to  the  Crown,  quoad  the  dignity,  than  lessen 
the  power  it  possessed  before  his  conviction.  Whereas  the  argu- 
ment that  the  attainder  of  one  coheir  renders  the  Crown  unable 
to  terminate  the  abeyance  in  favour  of  another  coheir,  implies 
that  after  the  right  or  interest  of  one  coheir  became  vested  in 
the  Crown,  it  had  less  power  over  the  dignity  than  when  such 
interest  w^  in  the  individual.  He  therefore  submitted  that  the 
attainder  of  a  coheir  did  not  in  any  way  affect  the  dignity  or  the 
interests  of  his  heirs,  if  there  had  been  a  restoration  in  blood ; 
but  that  even  supposing  such  was  the  case  with  respect  to  the 
heirs  of  the  criminal,  yet  that  his  attainder  could  not  affect 
the  rights  or  interests  of  the  other  coheirs,  or  of  their 
*  descendants ;  nor  did  it  interfere  with  the  prerogative  *  843 
of  the  Crown  to  terminate  the  abeyance  in  favour  of  any 
existing  coheir. 

The  Attorney-General  replied. — The  admission  that  a  peer- 
age is  an  inheritance  destroys  the  argument  on  the  other  side. 
No  inheritance  can  be  claimed  through  a  person  who  either  had 
no  title  to  inherit,  or  who  forfeited  that  title  by  crime.  The  resto- 
ration in  blood  did  not  restore  the  title  to  the  honours.  Then,  as 
it  is  clear  that  the  whole  peerage  was  an  inheritance,  to  which  all 
the  coheirs  had  by  birth  an  equal  right,  it  is  equally  clear  that  the 
loss  of  the  right  to  claim  by  any  one  must  deprive  all  of  the  right ; 
for  the  right  to  the  peerage  is  indivisible,  and  all  the  coheirs  are, 
in  the  eye  of  the  law,  with  regard  to  title,  but  one  person.  As  to 
the  argument  that  forfeiture  affects  only  things  in  use  and  enjoy- 
ment, it  is  possible  that  that  may  be  so  as  to  chattels  or  other 
things  which  may  only  be  enjoyed  by  one  person  at  a  time  ;  but 
it  is  not  so  as  to  the  title  of  honours,  the  right  to  which  may  exist 
in  many  persons  at  the  same  time,  though  the  enjoyment  of  the 
honour  itself  can  only  be  conferred  by  the  act  of  the  Crown.  All 
the  existing  coheirs  to  an  honour  are  in  the  enjoyment  of  the  title 
to  the  honour,  and  only  wait  the  pleasure  of  the  Crown  to  decide 
which  of  them  shall  enjoy  the  honour.  All  these  persons,  for 
such  a  purpose,  form. but  one  individual,  and  the  forfeiture  of  one 
must  affect  the  rights  of  all  the  rest.    [Other  points  made  by  the 
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Attorney-General  are  stated  and  considered  by  Chief  Justice 
TiNDAL,  in  communicating  the  opinion  of  the  Judges,  infra.'] 

The  following  questions  were  proposed  to  the  Judges : 

*  844     "  During  the  abeyance  of  a  barony  descendible  to  *  heirs 

of  the  body,  one  of  the  coheirs  was  attainted  for  treason. 
An  Act  of  Parliament  afterwards  passed,  in  the  following  terms : 
'  An  Act  to  restore  in  Blood  the  Sons  and  Daughters  of  Edward 
Lewknor,  Esq. ;  anno  prima  HJlizabethy  No.  32.'  (The  Act,  which 
was  set  forth  in  full  after  the  recitals,  was  to  this  effect :  *  and  by 
the  authority  of  the  same,  that  your  said  subjects  (the  four  sons 
and  six  daughters  of  Edward  Lewknor),  and  the  heirs  of  every 
of  them,  from  henceforth  may  and  shall  be,  by  the  authority  of 
this  Act,  restored  and  enabled  only  in  blood  and  lineage,  as  heir 
and  heirs  to  the  said  Edward  Lewknor,  their  father,  in  such,  the 
same  and  like  manner,  &c.,  to  all  intents,  &c.,  as  they  or  any  of 
them,  their  heirs,  &c.,  might  or  should  have  been,  if  the  said  E. 
L.,  their  father,  had  not  been  attainted :  and  also  that  your  said 
subjects  (the  said  sons  and  daughters),  and  every  of  them,  and 
their  heirs  and  the  heirs  of  every  of  them,  from  henceforth  may 
and  shall  be  enabled  to  demand,  as  to  have,  hold,  and  enjoy  all  such 
lands,  tenements,  and  hereditaments,  with  their  appurtenances, 
which  at  any  time  hereafter  shall  descend,  come,  remain,  or  revert 
from  any  of  their  collateral  or  lineal  ancestors  of  the  part  of  the 
said  E.  L.,  their  late  father,  other  than  such  castles,  manors,  lands, 
tenements,  rents,  reversions,  remainders,  services,  possessions, 
and  other  hereditaments,  which  were  the  said  late  Edward  Lewk- 
nor's,  their  said  father,  in  use,  possession,  reversion  or  otherwise, 
the  day  of  the  attainder  of  the  said  E.  L.,  or  the  day  of  the  said 
treason  by  him  committed,  and  other  than  such  castles,  honours, 
manors,  lands,  tenements,  and  other  hereditaments  as  your  High- 
ness' sister.  Queen  Mary,  or  your  Highness,  was  or  is  entitled  to 

have,  or  might  or  ought  to  have,  by  force  of  the  said  attain- 

*  845    der,  or  by  reason  of  any  office  found  or  to  *  be  found  after 

the  said  attainder,  in  such  and  like  manner,  &c.,  to  all 
intents,  &c.,  as  if  the  said  E.  L.,  late  father,  &c.,  had  never 
been  attainted,  &c. :  and  that  your  said  subjects  (the  said  sons  and 
daughters),  and  every  of  them,  and  their  heirs,  i&c,  may  here- 
after use  and  have  any  action  or  suit,  and  make  his  or  their  pedi- 
grees and  conveyance  in  blood,  lineage,  and  degree  as  heirs,  or 
heirs,  only,  as  well  to  and  from  the  said  E.  L.,  their  father,  as 
also  to  and  from  any  other  person  and  persons,  in  like  manner, 
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&c.,  to  all  intents,  &c.,  as  if  the  said  E.  L.,  Iheir  said  late  father, 
had  never  been  attainted,  and  as  if  no  such  attainder  were  or  had 
been  had,  &c. :  provided  always,  and  be  it  enacted,  &c.,  that  this 
present  Act,  or  any  thing  therein  contained,  shall  not  extend  to 
enable,  restore,  or  entitle  your  said  subjects,  or  any  of  them,  or 
any  of  their  heirs,  to  any  honours,  castles,  manors,  lordships,  lands, 
tenements,  and  other  hereditaments  which  your  Highness  now 
hath  or  had,  or  is,  might,  or  ought  to  be  entitled  to  have,  by 
reason  of  any  attainder  or  attainders  of  the  same  E.  L.  or  other- 
wise, nor  to  any  castles,  honours,  manors,  lordships,  lands,  tene- 
ments, rents,  reversions,  se^ices,  and  other  hereditaments,  late  of 
the  said  E.  L.,  which  your  Majesty's  sister,  the  late  Queen  Mary, 
wras  entitled  to  have,  by  reason  of  the  said  attainder  or  otherwise ; 
saving  to  your  Highness,  your  heirs  and  successors,  and  to  all  and 
every  other  person  and  persons,  &c.,  all  such  estate,  possession, 
&c.,  as  your  Highness,  or  any  of  them,  have  in  or  to  any  honours, 
castles,  &c.,  and  hereditaments,  in  such  manner,  &c.,  to  all  intents, 
&c.,  as  though  this  Act  had  never  been  had  or  made,'  &c.) 

"  A.  claims  through  the  coheir  who  was  so  attainted ;  B.  claims 
through  another  coheir  :  — 

*  "  First,  is  it  competent  for  the  Crown  to  determine  the  *  846 
abeyance  in  favour  of  A.  ? 

"  Secondly,  is  it  competent  for  the  Crown  to  determine  the 
abeyance  in  favour  of  B.  ?  " 

The  Judges  requested  time  to  consider  these  questions. 

Jtdy  15,  1839. 
Lord  Chief  Justice  Tindal  this  day  delivered  the  opinion  of  the 
Judges :  — 

My  Lords,  in  the  questions  proposed  by  your  Lordships'  House 
to  her  Majesty's  Judges,  it  is  first  supposed  that  during  the 
abeyance  of  a  barony  descendible  to  the  heirs  of  the  body,  one  of 
the  coheirs  is  attainted  for  treason ;  and  after  reference  made  to 
a  certain  Act  of  Parliament,  passed  in  the  first  year  of  Queen 
Elizabeth,  intituled,  "  An  Act  to  restore  in  Blood  the  Sons  and 
Daughters  of  Edward  Lewknor,  Esquire,"  it  is  further  supposed 
that  A.  claims  through  the  coheir  who  was  so  attainted,  and  B. 
through  another  coheir;. and  your  Lordships  then  require  the 
opinion  of  the  Judges  on  these  two  points,  viz. :  first,  is  it  com- 
petent for  the  Crown  to  determine  the  abeyance  in  favour  of  A.  ? 
and,  secondly,  is  it  competent  for  the  Crown  to  determine  the 
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abeyance  in  favour  of  B.  ?  And  although  the  consideration  of 
the  questions  submitted  to  us  involves  some  matters  of  curious 
learning,  upon  which  no  direct  authority  is  to  be  foimd  in  the 
books ;  yet,  looking  at  the  principle  by  which  we  conceive  the 
subject-matter  of  those  questions  is  to  be  governed,  and  reason- 
ing by  the  analogy  to  be  derived  from  the  decisions  of  our  Courts 
of  Law,  so  far  as  they  can  be  held  to  apply  to  inheritances  of  so 
peculiar  a  nature  as  those  under  consideration ;  and  still  further 

bearing  in  mind  the  decisions  of  this  House  on  cases 
*847    *  which  have  been  brought  before  it;    the  Judges  who 

have  heard  the  argument  at  your  Lordships*  bar,  have 
arrived  at  the  unanimous  opinion  that  both  the  questions  pro- 
posed to  us  are  to  be  answered  in  the  affirmative. 

My  Lords,  the  general  rule  by  which  the  abeyance  of  a  dignity 
or  title  of  honour  is  governed,  was  not  disputed  at  your  Lord- 
ships' bar;  it  has  been  indeed  the  established  and  undoubted 
law  upon  this  subject  from  a  very  early  period  of  our  history, 
that  in  a  case  of  a  barony  descendible  either  to  the  heirs  gen- 
eral or  to  the  heirs  of  the  body,  if  the  baron  die  leaving  only 
daughters  or  sistei*s,  or  other  coheirs,  the  dignity  is  in  abeyance, 
so  long  as  more  than  one  of  such  coheirs  is  in  existence  ;  but  so 
nevertheless  that  the  Crown,  the  sovereign  of  honour  and  dignity, 
may  at  any  time  during  such  abeyance  determine  it  by  conferring 
the  dignity  on  whichever  of  the  coheirs  it  pleases ;  but  if  the 
Crown  do  not  exercise  such  prerogative,  and  the  lines  of  all  the 
coheirs  but  one  become  extinct,  then  the  abeyance  is  at  an  end ; 
and  such  only  surviving  coheir  is  entitled  as  a  matter  of  right  to 
the  enjoyment  of  the  dignity.  Lord  Coke,  indeed,  in  his  First 
Institute,  seems  to  think  that  such  has  been  the  law  from  the  time 
of  the  Conquest,  (a)  but  it  has  at  all  events  been  acted  upon,  at 
the  least  as  early  as  the  reign  of  Henry  the  Sixth;  who,  in  the 
case  of  the  Lord  Cromwell  dying  without  issue  male,  and  leaving 
several  daughters,  preferred  the  youngest ;  (6)  and  in  more 
modern  times  this  exercise  of  the  Royal  prerogative  has  been 
repeatedly  put  in  force ;  as,  amongst  many  others,  in  the  case  of 

the  earldom  of  Oxford,  in  1625,  and  in  that  of  the  barony 

*  848   of  Grey  of  Ruthin,  (c)     But  *  the  great  contention  at  your 

Lordships'  bar  has  turned  not  upon  the  fact  but  upon  the 
nature  and  qualities  of  this  abeyancy,  and  upon  the  legal  conse- 
quences of  the  attainder  of  one  of  the  coheirs  pending  such  abey- 
ance ;  it  being  contended  on  the  one  part  that  the  attainder  of 
(a)  Co.  Litt.  165.  (b)  CoUins,  248,  176  and  196.  (c)  Id. 
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one  coheir  operated  as  a  forfeiture  and  extinguishment  of  the 
dignity  as  to  all,  and  consequently  as  a  restraint  of  the  exercise 
of  the  royal  prerogative  in  giving  a  preference  to  any  of  the 
unattainted  coheirs;  whereas  it  is  argued  on  the  part  of  the 
claimants  that  it  can  have  no  effect  whatever  on  the  unattainted 
line,  but,  at  the  utmost,  restrains  the  Crown  from  conferring 
the  dignity  on  any  descendant  in  the  attainted  line,  so  long  as 
the  corruption  of  blood  by  means  of  the  attainder  continues. 

Now  the  argument  upon  which  the  forfeiture  or  total  extin- 
guishment of  the  dignity  rests  for  its  support  is  this ;  that  the 
abeyance  of  a  dignity  means  no  more  than  that  the  person  who 
shall  enjoy  it  is  at  the  time  in  uncertainty  and  expectation  ;  not 
that  the  inheritance  itself  is  in  suspense,  but  that  such  inheri- 
tance in  the  mean  time  descends  to  and  vests  in  all  the  coheirs 
equally ;  and  that  the  dignity  being  so  vested  jointly  and  equally 
in  all  the  coheirs,  and  being  at  the  same  time  in  its  own  nature 
indivisible  and  impartible,  the  attainder  of  one  coheir  works  the 
forfeiture  of  his  share ;  and  all  the  parts  or  shares  in  the  barony 
being  essential  to  the  constitution  of  the  dignity  of  baron  and  one 
of  them  being  forfeited,  the  whole  becomes  necessarily  extin- 
guished: and  the  authority  which  has  been  principally  relied 
upon  in  support  of  these  positions  is  the  very  learned  speech  of 
Lord  Chief  Justice  Eyre,  when  called  upon  to  deliver  the  opin- 
ions of  the  Judges,  in  answer  to  the  questions  proposed  to 
them  by  this  House  in  the  year  1795,  on  *  occasion  of  a  *  849 
claim  to  the  baroHy  of  Beaumont ;  in  one  part  of  which 
speech  that  learned  person  has  expressed  himself,  "  that  the  title 
of  the  coheirs  of  a  barony  is  that  of  unus  Jueres^  and  unvs  corpus  : 
it  is  unitas  juris :  they  must  take  it,  and  it  must  vest  in  them  as 
the  heir  of  the  ancestors." 

Now,  before  entering  upon  any  discussion  of  the  points  sub- 
mitted to  us,  it  is  to  be  observed  that  this  dictum  of  Lord  Chief 
Justice  Eyre,  upon  which  so  great  reliance  has  been  placed,  was 
not  in  any  way  necessary  for  the  determination  of  the  question 
put  upon  that  occasion  by  your  Lordships'  House  to  the  Judges. 
The  question  submitted  to  them  was,  whether,  supposing  the 
claimant  to  have  proved  himself  one  of  the  coheirs  of  the  barony 
of  Beaumont,  he  was  then  entitled,  of  right,  to  the  barony ;  or, 
in  other  words,  whether  one  of  two  coheirs  was  a  complete  heir 
to  the  ancestor?  —  a  question  which  the  Judges  necessarily 
answered  in  the  negative.  But  this  answer  must  equally  have 
been  given  by  them  whether  the  dignity  had  vested  in  the 
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coheirs,  or  whether  it  had,  by  means  of  its  being  in  abeyance, 
become  vested  in  the  Crown ;  in  either  case,  the  answer  to  the 
question  must  have  been  that  the  one  coheir  was  not  the  com- 
plete heir,  so  as  to  claim  the  barony  as  a  matter  of  right.  The 
observation,  therefore,  to  whatever  weight  it  may  be  entitled  as 
coming  from  so  able  a  Judge,  is  not  to  be  considered  as  bearing 
the  same  stamp  of  authority  as  the  opinion  of  the  Judges 
expressed  on  the  very  point  on  which  they  were  called  to 
advise. 

Now  it  is  obvious  that  the  whole  strength  of  the  position 

advanced  by  the  Attorney-General  must  depend  on  these  two 

data :  first,  that  when  a  barony  is  in  abeyance,  the  share  of  each 

coheir  in  such  barony  descends  to,  and  vests  in,  such 

*  850    coheir ;  and,  secondly,  *  that  the  attainder  of  any  one  co- 

heir operates  as  a  forfeiture  of  the  part  so  vested  in  him : 
for  if  either  of  these  data  fail,  —  if,  on  the  other  hand,  such  be  the 
nature  of  the  abeyance  of  a  dignity  that  it  causes  the  dignity  to 
revert  to,  or  be  in  the  Crown ;  or,  in  the  language  of  the  old 
books,  to  exist  in  contemplation  of  law  only,  instead  of  vesting 
in  the  coheirs,  as  is  the  case  with  lands  and  other  descendible 
hereditaments,  —  it  is  manifest  there  can  be  no  forfeiture  by  the 
coheir  of  that  which  was  not  in  him  at  the  time  of  the  attainder : 
and  again,  even  admitting  that  the  share  of  this  impartible  dig- 
nity did,  upon  the  abeyance  taking  place,  descend  taand  vest  in 
the  coheir,  still  if  his  interest  is  not  a  right  of  such  a  nature  or 
description  as  can  be  the  subject  of  forfeiture^  in  either  case  the 
consequence  which  has  been  deduced  from  the  premises,  that  the 
whole  dignity  is  extinguished  or  gone,  becomes  altogether  unten- 
able. 

In  order,  therefore,  to  arrive  at  a  just  conclusion  on  the  ques- 
tions put  to  us,  it  may  be  advisable  to  consider,  in  the  first  place, 
the  properties  of  the  abeyance  of  a  dignity,  and  the  legal  conse- 
quences which  flow  from  such  abeyance ;  and,  in  the  next  place, 
how  far  any  right  or  interest  which  can  by  possibility  vest  in  the 
coheir  pending  ^ the  abeyancy,  is  capable  by  law  of  being  the 
subject-matter  of  forfeiture. 

My  Lords,  all  the  instances  found  in  the  books  of  the  inheri- 
tance in  land  or  other  tenements  being  in  abeyance,  have  this 
common  property,  that  there  is  no  person  in  existence  who  is 
capable  of  taking.  If  tenant  for  term  of  another  life  dies,  the 
freehold  is  said  to  b^  in  abeyance  until  the  occupant  enters ;  if 
a  man  make  lease  for  life,  remainder  to  the  right  heirs  of  J. 
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S.,  the  feensimple  is  in  abeyance  till  J.  S.  dies,  (a)  ♦  If  *  851 
the  parson  of  a  church  dies,  the  freehold  of  the  glebe  is  in 
none  during  the  time  the  parsonage  is  void;  but  in  abeyance, 
viz.,  in  consideration  and  in  the  understanding  of  the  law,  until 
another  be  made  parson  of  the  same  church ;  and  immediately 
when  another  is  made  parson,  the  freehold  in  deed  is  in  him  as 
successor,  (i)  And  it  is  an  admitted  consequence  that,  where 
the  right  to  the  fee-simple  is  in  such  abeyance,  by  possibility  it 
may  every  hour  come  in  esse  ;  and  there  the  fee-simple  cannot 
be  charged,  granted,  or  forfeited  until  it  come  in  esse.  If  lease 
for  life  be  made,  remainder  to  the  right  heirs  of  J.  S.,  the  fee- 
simple  cannot  be  charged  till  J.  S.  be  dead ;  (<?)  or  (as  it  is 
stated  in  Termes  de  la  Ley,  title  Abeyance),  after  one  comes  in 
existence  to  take,  it  is  no  longer  in  abeyance,  but  in  such  sort 
that  the  right  heir  may  grant,  forfeit,  or  otherwise  dispose  of  the 
same. 

Further,  the  peculiar  nature  of  the  inheritance  in  a  dignity  or 
title  of  honour,  has  an  important  bearing  on  the  question,  whether 
it  is  capable  of  vesting  in  coheirs.  That  lands  and  tenements  of 
inheritance  vest  in  coheirs  is  undeniable ;  the  law  of  parcenary 
is  too  well  known  to  make  it  necessary  to  advert  to  it,  but  in  all 
the  instances  in  which  inheritances  are  stated  in  our  books  to 
vest  in  coheirs,  that  is,  in  several  persons  making  together  one 
heir,  it  will  be  found  the  hereditament  is  always  capable  of  being 
actually  enjoyed  by  the  coheirs.  Land  may  be  either  held  and 
enjoyed 'by  all  the  ijoheirs  jointly,  or  after  partition  made  by  each 
coheir  in  severalty.  Where  the  tenements  are  in  their  nature 
entire  and  indivisible,  as  in  the  case  of  advowsons,  the  coheirs 
may  enjoy  by  appointing  to  the  living  in  turn,  according 
*to  their  seniority.  If  under  the  ancient  law  a  villein  *852 
had  descended  to  the  coheirs,  either  the  profits  were 
divided,  or  one  coheir  had  the  services  of  the  villein  for  one 
week,  the  other  for  the  next..  In  the  case  of  common  without 
number,  or  piscary,  estovers,  and  the  like,  the  eldest  coheir  shall 
take,  and  the  rest  shall  have  contribution,  or  if  the  eldest  cannot 
make  contribution,  there  shall  be  an  allotment  made  to  the  one 
for  so  long  a  time,  and  afterwards  to  the  others ;  and  so  as  to  a 
mill  or  a  toll.  But  in  all  these  cases  the  subject-matter  is  capable 
of  actual  pernancy  and  enjoyment,  and  it  is  absolutely  necessary 
for  the  purpose  of  having  such  enjoyment  that  it  should  descend 

(a)  Co.  Litt.  342  b.  (6)  litt.  sect  647. 

(c)  Co.  Litt.  343. 
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to  and  vest  in  the  coheirs;  the  inheritance  therefore  descends 
upon  them,  and  they  settle  and  arrange  the  mode  of  enjoyment 
amongst  themselves.  But  far  different  is  the  case  of  a  dignity ; 
it  is  an  inheritance  which  is  peculiarly  sui  generis  ;  it  is  not  only 
in  its  nature  impartible  amongst  the  coheirs,  but  in  its  undivided 
stat€  utterly  incapable  of  being  enjoyed  by  any  one  coheir.  They 
cannot  all  take  the  barony ;  no  one  can  take  it  by  law  in  prefer- 
ence to  another,  nor  is  there  any  mode  by  mutual  arrangement, 
concession,  or  otherwise,  by  which  all  can  enable  any  individual 
coheir  to  wear  the  dignity.  The  reason,  therefore,  fails,  for  hold- 
ing that  they  take  the  inheritance  of  the  barony,  when  they  can- 
not take  it  for  any  available  purpose.  And  this  consideration 
at  the  same  time  fortifies  and  confirms  the  doctrine  of  abeyance 
as  understood  in  ancient  times,  which  places  the  inheritance  any- 
where rather  than  in  the  coheirs. 

And  this  mode  of  reasoning  agrees  with  the  law  laid  down 

*  853  by  Lord  Coke,  (a)  viz.,  *'  that  the  King,  *  who  is  the  Sover- 

eign of  honour  and  dignity,  may,  for  the  uncertainty,  con- 
fer the  dignity  upon  which  of  the  daughters  he  pleases;*'  and 
again,  with  that  of  Whitlocke,  who  says,  "  The  King  may  revive 
the  honour  in  the  issue  of  either,  or  suffer  it  to  lie  in  abeyance 
or  unrevived :"  language  which,  of  itself,  seems  to  import  that 
the  dignity  has  not  vested  in  any  of  the  coheirs ;  for  he  that  has 
the  power  to  confer  .must  already  have  the  dignity  in  himself 
before  and  at  the  time  of  his  so  conferring  it ;  whereas,  if  the 
dignity  was  already  vested  in  others,  it  must  first  be  divested  out 
of  those  coheirs,  before,  in  strictness  of  language,  the  Sovereign 
would  be  in  a  condition  to  confer  it.  The  writ  of  summons,  or 
the  patent,  according  as  the  coheir  is  a  male  or  female,  must,  on 
that  supposition,  have  a  double  operation,  one  of  which  is  very 
foreign  to  their  nature,  namely,  that  of  divesting  the  inheritance 
in  the  dignity  out  of  the  several  coheirs,  except  as  to  the  one 
who  is  favoured  and  preferred,  and  uniting  the  different  shares 
in  him. 

Looking,  therefore,  at  the  peculiar  description  and  properties 
of  a  dignity  or  name  of  nobility,  there  appears  nothing  in  the 
nature  of  the  inheritance  or  in  reason,  that  should,  a  priori^  cause 
it  to  descend  to  and  vest  in  coheirs  who  are  altogether  incapable 
of  taking  in  the  only  way  in  which  the  subject-matter  can  be 
enjoyed,  that  is,  by  wearing  the  dignity ;  and,  on  the  contrary, 

(a)  Co.  Litt.  165  s. 
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it  would  seem  much  more  suitable  to  its  nature,  and  more  con- 
sonant to  reason,  that  when  it  has  arrived  in  the  stream  of  de- 
scent at  a  point  beyond  which  it  can  no  longer  proceed  in  its 
regular  course,  when  it  is  confessedly  by  all  in  a  state  of  abey- 
ance, that  it  should  revert  to,  and  so  long  as  such  abeyance  con- 
tinues, remain  in  the  Crown,  that  fountain  of  honour  from  which 
it  originally  proceeded. 

*  But  there  is  an  authority  on  this  subject,  entitled  to  *  854 
the  greatest  weight,  and  proving  that  this  doctrine  does 
not  rest  upon  speculation  and  argument  alone :  I  allude  to  the 
judgment  in  the  case  of  the  claims  of  the  Lord  Willoughby  of 
Eresby,  and  the  Earl  of  Oxford,  to  the  great  office  of  Lord 
Chamberlain,  and  the  baronies  of  Bolbeck,  Sandford,  and  Badles- 
mere.  In  that  case  the  Judges  certify  to  your  Lordships'  House, 
**  That  John,  the  fifth  Earl  of  Oxford,  dying  without  issue,  those 
baronies  descended  upon  his  sisters  and  heirs  ;  but  these  dignities 
being  entire  and  not  dividable,  they  became  incapable  of  the 
same,  otherwise  than  by  gift  from  the  Crown,  and  they,  in  strict- 
ness of  law,  reverted  unto  and  were  in  the  disposition  of  King 
Henry  VIH."  (a>  And  again,  in  a  further  opinion,  the  language 
employed  by  the  same  eminent  Judges  is  this:  *'That  by  the 
death  of  Earl  John,  in  18  Henry  8,  without  issue,  having  three 
sisters,  those  honours  returned  to  the  Crown  in  strict  construc- 
tion of  law ; "  (6)  and  thereupon  this  House  agreed,  '*  That  the 
three  baronies  are  in  his  Majesty's  disposition."  And  in  the 
formal  certificate,  delivered  to  the  King,  of  the  opinion  of  this 
House,  they  say,  "  That,  for  the  baronies,  they  are  wholly  in 
your  Majesty's  hands  to  dispose  at  your  own  pleasure."  (<?)  Now, 
although  it  must  be  admitted  that  the  generality  of  this  Certifi- 
cate, which  perhaps  exceeded  in  its  application  what  was  intended 
by  the  learned  Judges  themselves,  has  been  in  subsequent  cases 
qualified  and  limited  by  restraining  the  power  of  the  Crown  to 
that  of  selecting  one  an^ongslf  the  coheirs ;  and  again,  in  another 
particular,  viz.,  that  the  coheirs  being  reduced  to  one,  such 
surviving  coheir  has  the  right :  still  the  main  ground  *  of  *  855 
the  decision,  viz.,  that  the  dignity  had  reverted  to  the 
Crown,  remains  altogether  unshaken,  and  the  inference  to  be 
drawn  from  that  judgment  is,  that  where  all  have  equal  pretence, 
and  no  one  can  claim  ex  debito^  the  dignity  is  to  be  considered  as 
in  the  Crown.     And  as  to  the  objection  urged  by  Mr.  Attorney 

(a)  ColUns's  Claims,  175  ;  Sir  W.  Jones,  96.  (6)  Coll.  180. 

(c)  CoUins,  194  ;  Lords'  Joum.  for  1626,  April  5. 
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General,  that  there  must  of  necessity  be  an  actual  descent  and 
vesting  in  the  coheirs,  for  on  no  other  supposition  could  the  only 
surviving  coheir  claim  a  writ  of  summons  as  a  matter  of  right,  — 
the  answer  may  well  be,  that  when  the  number  is  reduced  to  one, 
the  only  reason  and  cause  of  any  suspension  or  abeyance  is  at  an 
end,  and  that,  the  reason  ceasing,  the  consequence  also  ceases, 
and  the  whole  entire  and  impartible  dignity  may  then  be  well 
supposed  to  fall  upon  the  complete  heir,  as  in  the  usual  course  of 
descent. 

Now,  if  it  be  the  law  that  the  barony  does  not  descend  to  the 
coheirs,  and  vest  in  each,  in  separate  parts  and  shares,  there  is  at 
once  an  answer  to  the  question,  whether,  whilst  the  dignity  is  in 
abeyance,  the  attainder  of  one  of  the  coheirs  shall  operate  as  a 
forfeiture  or  extinguishment  of  such  dignity :  for  upon  that  sup- 
position there  was  nothing  in  the  person  attainted  which  could 
become  the  subject  of  forfeiture  ;  the  whole  had  reverted  to  the 
Crown  for  the  preservation  of  the  title  until  the  coheirs  were 
reduced  to  one,  or  until  the  Crown  in  the  mean  time  declared  a 
preference,  privatio  prcesupponit  habitum  ;  and  on  the  supposition 
above  made,  the  party  who  was  attainted  had  nothing  in  the 
dignity  to  forfeit. 

But,  my  Lords,  conceding,  for  the  sake  of  argument,  and  for 
that  purpose  only,  that  pending  the  abeyance  the  inheritance  in 
the  dignity  had  descended  to  and  amongst  the  several  coheirs  in 
the  same  manner  as  any  other  inheritance,  still  no  authority 
*  856  has  *  been  cited  in  support  of  the  position,  that  the  at- 
tainder of  one  coheir  would  operate  as  a  forfeiture  of  the 
whole  dignity.  It  is  evident  from  the  old  authorities,  that  in 
the  cdse  of  land  a  coheir  attainted  of  felony  or  treason  forfeits  the 
share  descended  to  him,  and  that  share  only.  If  the  other  coheirs 
sue,  and  there  is  a  plea  in  abatement  that  one  of  the  coheirs  is 
not  joined  as  a  co-demandant,  those  who  are  demandants  may 
reply  that  "  he  need  not  be  joined,  for  that  he  has  committed 
felony,  so  that  he  is  not  a  parcener,  (a)  If,  therefore,  the  inheri- 
tance had  descended,  and  had  been  considered  as  partible,  the 
attainder  of  one  coheir  could  not  have  operated  as  a  forfeiture  of 
the  title  to  the  shares  vested  in  the  other  coheirs.  And  if  such 
be  the  law  in  case  of  partible  inheritances,  it  would  surely  be  a 
strange  conclusion  that  because,  from  the  peculiar  nature  of  a 
dignity,  it  is  impartible,  therefore  the  whole  should  be  forfeited 

(a)  Fleta,  cap.  48,  De  excep,  ex  amissione  participU. 
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by  the  attainder  of  one.  Forfeiture  is  always  odious  in  the  eye 
of  the  law  ;  and  the  inference,  at  once  more  just  and  more  con- 
sistent with  the  genius  of  our  law,  would  be  that  where  the 
inheritance  is  impartible,  on  that  very  account  there  should  be  no 
forfeiture  at  all ;  inasmuch  as  the  opposite  determination  would 
confound  in  one  common  punishment  the  innocent  with  the 
guilty. 

But,  my  Lords,  it  should  be  further  considered  whether  the 
interest  which  devolves  upon  each  coheir  pending  the  abeyancy, 
supposing  the  dignity  not  to  revert  to  the  Crown,  is  of  such 
nature  and  description  as  to  be  the  subject  of  forfeiture  either  by 
common  law  or  statute.  That  all  dignities  or  titles  of  honor, 
whatever  be  the  estate  in  them,  are  forfeited  and  lost  ♦by  *  857 
the  attainder  of  the  possessor  for  high  treason,  is  undoubted 
law.  "  Is  it  not,"  as  has  been  justly  asked  by  Mr.  Charles  Yorke, 
in  his  Considerations  on  the  Law  of  Forfeiture,  (a)  **  both  natural 
and  politic  that  a  distinction  bestowed  only  for  the  praise  of  them 
who  do  well,  should  be  forfeitable  on  the  commission  of  crimes, 
for  a  terror  to  evil-doers  ? "  But  neither  by  common  law  or 
statute  did  the  law  of  forfeiture  comprehend  within  its  limits  any 
such  right  as  that  which  is  supposed  to  exist  in  the  attainted 
coheir,  or  any  right  bearing  any  analogy  to  it.  At  common  law, 
the  only  real  estate  which  was  forfeited  by  attainder  for  treason 
were  all  the  lands  of  inheritance  whereof  the  offender  was  seised 
in  his  own  right,  and  all  rights  of  entry  to  lands  in  the  hands  of 
a  wrong-doer;  and  under  the  statutes  26th  Henry  8,  c.  13, 
and  33d  Henry  8,  c.  20,  such  forfeiture  was  made  to  extend 
to  estates  tail  vested  in  possession ;  but  it  has  always  been  held 
that  neither  by  common  law  or  statute  was  a  mere  right  of  action 
to  lands  in  the  hands  of  a  stranger,  as,  for  instance,  in  the  hands 
of  a  discontinuee,  or  of  the  heir  of  the  disseisor,  forfeitable  by 
attainder  for  treason.  But  how  far  does  the  interest  which  is  in 
the  attainted  coheir  at  the  time  of  the  attainder  fall  short  of  a 
right  of  action  ?  It  is  a  part  or  portion  only  of  the  title  of  coheir 
to  the  dignity,  giving  the  possessor  of  it,  at  the  utmost,  a  j%ls 
precariumy  a  mere  power  of  asking  from  the  grace  and  favor  of 
the  Sovereign  that  the  abeyant  dignity  may  be  conferred  upon 
him,  with  the  distant  chance  that,  in  case  all  the  other  lines 
should  fail,  the  attainted  coheir  may,  in  case  the  corruption  of 
blood  be  removed,  wear  the  dignity  himself. 

(a)  P.  30. 
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Other  considerations,  of  a  nature  perfectly  distinct, 

*  858    *  range  themselves  on  the  same  side  of  the  question,  and 

strengthen  the  inference  that  no  forfeiture  of  the  dignity 
can,  imder  the  circumstances  assumed,  take  place.  To  hold  that 
the  dignity  is  extinguished  or  forfeited,  whilst  it  remains  with 
the  Crown  by  an  exercise  of  its  prerogative  to  revive  it  and  con- 
fer that  dignity  on  one  of  the  innocent  coheirs,  what  is  it  in  effect 
but  to  abridge  and  limit  such  prerogative  of  the  Crown,  and  to 
operate  more  as  a  penalty  upon  the  innocent  coheirs  than  on  the 
guilty  offender  ?  And  I  must  confess  I  feel  strongly  the  weight 
of  the  observation  which  has  been  made  at  your  Lordships'  bar, 
that  if  the  attainder  of  one  of  the  coheirs  of  a  barony,  whilst  it 
is  in  abeyance,  causes  the  extinguishment  or  forfeiture  of  the 
abeyant  barony,  it  must  be  matter  of  very  considerable  doubt 
whether  such  an  attainder,  after  the  abeyance  has  been  deter- 
mined and  the  barony  revived  by  the  Crown,  must  not  be  at- 
tended with  a  similar  consequence :  for  it  is  one  and  the  same 
dignity,  whether  it  is  in  abeyance  or  in  possession  ;  and  upon  all 
just  principles  of  reasoning,  the  continued  existence  of  such  dig- 
nity must  be  held  to  depend  equally  in  both  cases  upon  the  same 
title  and  the  same  connection  with  the  deceased  ancestor. 

But  I  forbear  to  pursue  the  consideration  of  these  additional 
arguments,  because,  as  it  appears  to  me,  the  very  principle  now 
under  discussion,  viz.,  that  the  attainder  of  one  of  the  coheirs 
shall  not  operate  as  a  bar  to  one  claiming  through  another  of  the 
coheirs  to  the  dignity,  has  been  virtually  adopted  and  acted  upon 
by  your  Lordships'  House  in  several  cases.     I  refer  to  the 

*  859    case  of  Powys  barony,  (a)  where  John  *  Gray,  the  de- 

scendant of  one  of  the  coheirs  of  Edward  Charleton,  Lord 
Powys,  was  summoned  to  Parliament  in  the  22d  Edward  IV., 
after  the  attainder  and  before  the  restoration  in  blood  of  John 
Lord  Tiptoft,  the  other  coheir,  enjoying  upon  that  writ  of  sum- 
mons the  seat  and  precedence  of  his  ancestor.  I  refer  again  to 
that  of  the  barony  of  Beaumont,  (6)  in  the  first  petition  of  the 
claimant,  to  which  barony  he  made  title  of  sole  heir,  upon  the 
ground  that  the  attainder  of  the  other  coheir  had  extinguished 
that  line ;  and  which  petition  gave  occasion  to  the  learned  dis- 
cussion of  Lord  Chief  Justice  Eyre  before  referred  to.  Upon  the 
occasion  of  the  claimant's  second  petition,  he  stated  his  title  as 
one  of  the  coheu^s  of  Henry,  the  first  Baron  Beaumont,  by  his 

(a)  Coll.  397  ;  Cruiae,  206  ;  et  supra,  p.  831. 
(6)  Cruise,  214  ;  et  supra,  833  ;  et  infra,  p.  868. 
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descent  through  Joan,  Lady  Stapleton  ;  Sir  Henry  Norreys,  the 
son  of  Frideswide,  the  other  coheir  of  the  barony,  having  been 
attainted  and  executed  in  the  28th  year  of  Henry  VIII.  Uponi 
this  second  petition  the  report  of  the  very  learned  Attorney- 
General  of  the  day,  Sir  John  Scott,  raises  no  difficulty  as  to  the 
extinguishment  or  forfeiture  of  the  barony,  but  simply  states  it 
to  be  in  abeyance  ;  and  the  committee  of  this  House,  after  argu- 
ment before  Lord  Loughborough,  the  then  Lord  Chancellor,  came 
to  the  resolution  which  was  afterwards  reported  to  the  House, 
*^  That  it  appears  to  this  committee  that  the  said  barony  remains 
in  abeyance  between  the  coheirs  of  the  said  William,  descended 
from  his  sister  Joan ; "  which  resolution  was  received  and  adopted 
by  this  House. 

My  Lords,  such  being  the  grounds  upon  which  the  rights  of 
the  coheir  in  the  unattainted  line  depend,  it  remains  only 
to  make  an  observation  upon  the  legal  *  operation  and  effect  *  860 
of  the  Act  1  Elizabeth,  No.  32,  to  which  your  Lordships' 
question  makes  reference,  with  regard  to  the  rights  that  may  be 
claimed  by  the  coheir  in  the  attainted  line.  And,  my  Lords,  it  ap- 
pears by  this  statute  that  nothing  that  had  been  lost  by  the  attain- 
der has  been  restored  to  the  descendants  of  the  attainted  person, 
but  that  the  corruption  of  blood  is  so  completely  removed  there- 
by, that  the  heir  may  claim  through  his  attainted  ancestor,  as  if 
no  attainder  had  teJsien  place.  That  the  previous  attainder  of 
the  coheir  effected  no  forfeiture  of  the  abeyant  barony  has  been 
already  so  fully  discussed  as  to  make  it  unnecessary  to  state  more 
than  that  the  descendant  of  such  attainted  coheir  may  claim  the 
right  of  petitioning  her  Majesty  that  she  would  terminate  the 
abeyance  of  the  barony,  by  giving  the  preference  to  the  line  of 
such  petitioner,  in  the  same  manner  as  if  his  ancestor  had  never 
been  attainted. 

Upon  the  whole,  although  I  should  not  be  justified  in  making 
my  learned  brethren  responsible  for  the  precise  grounds  upon 
which  I  have  endeavoured  to  support  their  opinion  and  my  own, 
yet  I  have  their  full  authority  to  declare  our  unanimous  answer 
to  the  questions  proposed  to  us,  as  follows :  1st,  that  it  is  compe- 
tent to  the  Crown  to  determine  the  abeyance  in  favour  of  A. ; 
2d,  that  it  is  competent  for  the  Crown  to  determine  the  abeyance 
in  favour  of  B. 
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August  27. 
The  Lord  Chancellor. — My  Lords,  in  this  case  your  Lord- 
ships have  had  to  inquire  into  various  claims  which  are  made  to 
a  peerage,  the  origin  of  which  peerage  cannot  be  traced,  except- 
ing that  the  individual  from  whom  the  claimants  derive  their  de- 
scent is  proved  to  have  sat  as  a  peer  in  this  House ;  this  House 
having  held,  under  those  circumstances,  where  no  patent 

*  861    can  *  be  found,  but  where  there  is  proof  of  the  ancestor 

having  sat  in  this  House,  that  the  presumption  is  that  he 
was  summoned  by  writ ;  and  if  summoned  by  writ  he  sat  under 
the  writ,  then  that  the  peerage  is  descendible  to  heirs  general  of 
the  body. 

My  Lords,  in  this  case  there  is  no  doubt  that  Thomas  Lord 
Camoys  sat  in  this  House.  Some  question  had  been  raised. owing 
to  an  expression  having  been  used  in  a  writ  to  the  sherifiF  in  the 
7th  of  Richard  II.,  in  which  Sir  Thomas  Camoys  is  described  as 
a  ^^  banneret,"  and  much  investigation  has  been  had  for  the  pur- 
pose, on  the  one  side,  of  showing  to  your  Lordships  that  a  ban- 
neret might  have  sat  in  this  House  at  that  period  of  our  history, 
who  was  not  a  baron  ;  and,  on  the  other  side,  for  the  purpose  of 
showing  that  the  words  "baron"  and  "banneret"  are  synony- 
mous, and  have  the  same  meaning;  that  "banneret"  was  an 
order  of  knighthood,  but  descriptive  of  a  baron,  according  to  the 
language  of  those  times.  Certainly  the  history  of  the  term  "  ban- 
neret" is  not  very  satisfactory.  There  is  great  uncertainty  as  to 
its  original  meaning ;  but  when  your  Loi-dships  find  the  fact  of 
this  Thomas  Lord  Camoys  having  sat  in  several  Parliaments,  and 
that  other  individuals,  who  are  ancestors  of  noblemen  now  sitting 
in  this  House  and  wfeo  were  undoubted  peers,  were  bannerets,  I 
think  the  circumstance  of  the  appellation  of  "banneret"  having 
been  added  to  his  name  in  that  writ,  is  not  such  as  ought  to  pre- 
vent your  Lordships  from  coming  to  the  conclusion,  to  which  you 
have  come  in  other  cases,  of  the  barony  having  been  a  barony  by 
writ,  descendible  to  the  heirs  general  of  that  Thomas  Lord  Camoys. 
My  Lords,  another  question  arose  in  this  case,  which  also 

*  862    arose  in  a  case  in  which  your  Lordships  *  have  made  a  report, 

namel3s  the  case  of  the  Braye  peerage,  in  consequence  of 
one  in  the  line  of  the  coheirs  having  been  attainted.  I  do  not 
again  advert  to  that  point  further  than  to  observe  that  it  was  the 
subject  for  consideration  and  of  arguments  before  the  learned 
Judges ;  and  your  Lordships  have  had  the  unanimous  opinion  of 
all  the  Judges  that  were  present  at  that  discussion,  entirely  agree* 
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ing  with  the  opinion,  which  I  myself  formed  from  the  arguments 
at  your  Lordships'  bar,  that  that  is  no  impediment  to  the  claim 
either  of  the  collateral  branches,  or  even  of  those  who  claim 
through  the  attainted  line ;  the  corruption  of  blood  having  been 
removed  by  Act  of  Parliament. 

My  Lords,  this  case  really  therefore  resolves  itself  into  a  ques- 
tion of  pedigree ;  and  in  aU  questions  of  this  sort  there  always 
must  be,  from  the  nature  of  the  case,  a  considerable  degree  of 
doubt  as  to  whether  what  appears  to  be  evidence  of  pedigree  be 
or  be  not  satisfactorily  made  out.  If  it  appears  to  be  satisfac- 
torily made  out  according  to  the  evidence  as  it  stands,  your  Lord- 
ships' minds  may  be  satisfied  that  the  pedigree  is  proved ;  but  in 
all  cases  of  pedigree  so  much  depends  not  only  upon  the  evidence 
which  is  produced,  but  upon  that  which  is  lost  by  the  lapse  of 
time,  that  the  result  is  always  attended  with  a  great  degree  of 
imcertainty ;  and  all  which  your  Lordships  can  do  is  to  come 
to  the  best  conclusion  which  you  can,  always  feeling  that  there 
may  be  something  behind,  which,  if  produced,  would  alter  the 
proof.  Having  looked  into  the  proof  of  this  pedigree  with  the 
attention  which  the  importance  of  the  subject  requires,  and  which 
from  the  difficulty  of  tracing  the  descent  from  so  early  a  period, 
necessarily  becomes  incumbent  upon  those  whose  duty  it 
is  to  investigate  the  title  of  *  a  claimant,  it  does  appear  to  *  863 
me  that  the  pedigree  has  been  proved  ;  that  is  to  say,  that 
on  the  evidence  as  it  now  stands  your  Lordships  cannot  come  to 
any  other  conclusion  than  that  the  claimant,  Mr.  Stonor,  has 
made  out  his  claim  which  he  places  under  your  Lordships'  con- 
sideration, and  has  established  his  descent  from  that  Thomas 
Lord  Camoys. 

My  Lords,  another  coheir  is  Anthony  George  Wright  Biddulph, 
who  is  not  a  claimant,  but  whose  title  and  pedigree  it  becomes 
your  Lordships'  dut}'  to  investigate,  for  the  purpose  of  ascertain- 
ing and  reporting  to  the  Crown  between  whom  the  abeyance  now 
exists.  That  pedigree,  which  is  also  a  branch  from  the  same  family 
as  Mr.  Stonor's,  is,  I  think,  also  satisfactorily  made  out.  These 
two  parties  derive  their  title  from  Margaret  Radmylde,  who  was 
the  eldest  daughter  of  the  elder  granddaughter  of  Thomas  Lord 
Camoys. 

There  is  another  branch  of  the  family  who  derive  their  title 
from  the  younger  sister  of  that  Margaret,  namely,  Henry  le 
Strange  Styleman  and  Sir  Jacob  Astley ;  and  I  think  that  their 
line  of  pedigree  is  also  proved.     Mr.  Styleman,  however,  appears 
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to  derive  his  descent  from  an  elder  sister  in  the  descent ;  there- 
fore, as  between  themselves,  Mr.  Styleman  claims  through  a 
senior  branch.  The  case  so  far  appears  to  me  to  be  not  open  to 
any  objection,  according  to  the  evidence  as  it  stands.  There  are 
other  parties,  one  of  whom  is  a  claimant,  namely,  Madame  Sophia 
de  la  Cainea.  That  descent  is  derived  from  another  sister  of  the 
granddaughter  of  Thomas  Lord  Camoys,  Alianora ;  and  as  far 
as. that  pedigree  is  necessary  to  be  investigated  for  the  purpose 
of  tracing  the  descent  to  Uie  claimant,  Sophia  de  la  Cainea,  it 
appears  to  me  that  that  is  also  satisfactorily  made  out. 

*  864    There  is  *  evidence,  and  I  think,  satisfactory  evidence, 

that  there  are  other  descendents  of  that  Alianora.  These 
parties  are  not  claimants ;  and  that  is  the  most  difficult  part  of 
the  pedigree,  and  that  upon  which  the  evidence  has  been  the  least 
satisfactory.  My  Lords,  it  is  not  important  to  inquire  farther  into 
that  line,  because  they  are  not  claimants,  and  all  that  your  Lord- 
ships have  to  do,  is  to  be  enabled  to  report  to  the  Crown  whether 
the  title  is  in  abeyance  between  the  parties  who  have  made  out 
their  pedigree,  and  whether  there  is  reason  to  suppose  that  there 
are  other  persons  who  may  stand  in  an  equal  degree  with  them- 
selves. Upon  that  subject  I  should  recommend  your  Lordships 
to  adopt  the  course,  which  you  adopted  a  few  days  since  in  the 
Braye  peerage,  of  not  passing  any  judgment  or  expressing  any 
opinion  as  to  the  title  of  the  other  lines,  respecting  which  there 
is  no  claim  made ;  that  your  Lordships  should  report  the  pedigree 
proved  as  far  as  the  claimants  are  concerned,  and  state  also  that 
there  are  other  persons  who  appear  to  be  coheirs :  and,  my  Lords, 
that  is  indispensably  necessary  for  the  purpose  of  enabling  the 
Crown  to  exercise  the  discretion  which  belongs  to  it,  after  your 
Lordships  have  reported :  at  the  same  time,  not  to  express  any 
opinion  upon  evidence  which  does  not  appear  so  satisfactory  as 
your  Lordship^  would  require,  if  it  were  necessary  to  come  to 
any  certain  conclusion  as  to  the  title  of  those  branches. 

My  Lords,  the  result  of  the  consideration  I  have  given  to  this 
case  would  be  to  submit  to  your  Lordships  certain  resolutions, 
which  would  constitute  your  Lordships'  report  upon  the  refer- 
ence made  by  the  Crown.     First,  that  Thomas  Lord  Camoys  sat 

in  Parliament  in  7  Richard  11. ;  that  his  barony  was  created 

*  865   by  writ,  and  was  descendible  to  heirs  general ;  that  *  he 

had  an  only  son  Richard,  who  died  in  his  father's  lifetime, 
and  who  had  an  only  son,  who  died  a  minor;  that  Margaret 
and  Alianora,  the  two  daughters  of  Richard,  the  son  of  the  said 
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Thomas  Lord  Camoys,  were  his  coheirs ;  that  Thomas  Stonor  has 
proved  his  descent  from  Margaret,  the  eldest  of  these  coheirs  ; 
and  it  also  appears  that  Anthony  George  Wright  Biddulph  is 
descended  from  the  same  Margaret,  Mr.  Stonor  being  descended 
firom  Mary,  the  eldest  daughter  of  John  Biddulph,  who  died  in 
1720,  and  A.  6.  W.  Biddulph  being  descended  from  Anne,  the 
youngest  daughter  of  the  same  J.  Biddulph  ;  that  it  has  also  been 
proved  that  Henry  le  Strange  Styleman  and  Sir  Jacob  Astley 
are  descended  from  the  same  Margaret,  the  granddaughter  of 
the  said  Thomas  Lord  Camoys,  through  Isabella,  her  younger 
daughter  and  coheir;  that  H.  le  Strange  Styleman  derives  his 
descent  through  Armine,  the  eldest  daughter  of  Sir  Nicholas 
le  Strange,  the  common  ancestor  of  H.  le  Strange  Styleman 
and  Sir  Jacob  Astley ;  and  Sir  Jacob  Astley  derives  his  descent 
through  Lucy,  the  youngest  daughter  of  the  said  Sir  Nicholas  le 
Strange ;  that  it  £(ppears  that  Sophia  de  la  Cainea  is  descended 
from  Alianoja,  the  youngest  granddaughter  of  Thomas  Lord 
Camoys,  and  that  there  are  other  coheirs  of  the  said  Alianora 
now  living.  That,  I  believe,  exhausts  the  subject  which  has  been 
referred  to  your  Lordships,  and  puts  the  Crown  in  possession  of 
all  the  information  necessary  to  be  given. 

The  Earl  of  Shaftesbury  reported  the  same  day  to  the  House  a 
resolution  of  the  committee  in  the  terms  thus  moved  by  the  Lord 
Chancellor. 

That  resolution  was  agreed  to  by  the  House.  It  was 
accordingly  resolved  and  adjudged,  by  the  *  Lords  spirit-  *  866 
ual  and  temporal  in  Parliament  assembled,  that  Thomas 
Lord  Camoys  sat  in  Parliament  in  the  reign  of  King  Richard  II,, 
and  that  his  barony  was  created  by  writ,  and  was  descendible  to 
his  heirs  general,  and  that  he  had  an  only  son,  Richard,  who  died 
in  his  father's  lifetime,  who  had  an  only  son,  Hugh*,  the  last  Lord 
Camoys,  who  died  a  minor ;  and  that  Margaret  and  Alianora, 
the  two  daughters  of  Richard,  the  son  of  the  said  Thomas  Lord 
Camoys,  were  the  coheirs  of  the  said  Hugh  Lord  Camoys,  and 
that  the  petitioner,  Thomas  Stonor,  has  proved  his  descent  as  one 
of  the  heirs  of  the  body  of  the  said  Margaret,  the  eldest  of  those 
coheirs ;  and  that  it  also  appears  that  Anthony  George  Wright 
Biddulph  is  also  descended  as  another  coheir  from  the  same 
Margaret ;  Thomas  Stonor  being  descended  from  Mary,  the  eldest 
daughter  of  John  Biddulph,  who  died  in  the  year  1720,  and  the 
said  Anthony  George  Wright   Biddulph  being  descended  from 
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Anne,  the  youngest  daughter  of  the  said  John  Biddulph ;  and 
that  it  has  also  been  proved  that  the  petitioner,  Henry  le  Strange 
Styleman,  and  the  petitioner,  Sir  Jacob  Astley,  baronet,  are 
also  descended  from  and  are  coheirs  of  the  body  of  the  said 
Margaret,  the  granddaughter  of  the  said  Thomas  Lord  Camoys, 
through  a  younger  daughter  and  coheir  of  the  said  Margaret ;  the 
said  Thomas  Stonor  and  Anthony  Geo.  Wright  Biddulph  deriv- 
ing their  descent  through  Margaret,  the  elder  daughter  of  the 
said  Margaret;  and  that  the  said  Henry  le  Strange  Styleman 
derives  his  descent  through  Armine,  the  eldest  daughter  of  Sir 
Nicholas  le  Strange,  the  common  ancestor  of  the  said  Henry 
le  Strange  Styleman  and  Sir  Jacob  Astley ;  and  that  Sir  Jacob 
Astley  derives  his  descent  through  Lucy,  the  youngest 

*  867   daughter  of  *  the  said  Sir  Nicholas  le  Strange ;  and  that 

.  it  appears  that  the  petitioner,  Sophia  de  la  Cainea,  is  de- 
scended as  coheir  of  the  body  from  Alianora,  the  youngest  grand- 
daughter of  the  said  Thomas  Lord  Camoys,  and  that  there  are 
other  coheirs  of  the  body  of  the  said  Alianora  now  living ;  and 
that  the  said  barony  is  in  abeyance  between  the  said  petitioner, 
Thomas  Stonor,  the  said  Anthony  George  Wright  Biddulph,  and 
the  petitioner,  Henry  le  Strange  Styleman,  and  the  petitioner, 
Sir  Jacob  Astley,  and  the  petitioner,  Sophia  de  la  Cainea,  and 
other  coheirs  of  the  body  of  the  said  Alianora. 

It  was  further  ordered,  that  this  resolution  and  judgment  be 
laid  before  the  Queen. 

Her  Majesty  afterwards  directed  her  warrant  to   the  Lord 
Chancellor  to  make  out  a  writ  of  summons  to  Thomas  Stonor 
de  Camoys,  chevalier  j  and  he  took  his  seat  accordingly,  next  to 
Lord  Clinton. 
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1840. 

The  Beaumont  if^EERAGB. 

An  Ancient  Barony.    Mndence.    Effect  of  Attainder, 

Circumstances  in  T^bich  the  committee  for  privileges  will  receive  in  evidence 
the  printed  minutes  and  proceedings  before  a  former  committee  on  the 
same  peerage.^ 

It  is  now  established  that  an  attainder  of  one  coheir  to  a  barony  in  abeyance 
does  not  affect  the  other  coheirs  who  do  not  derive  through  the  attainted 
person  ;  and  also,  that  if  his  heir  is  restored  in  blood,  the  Crown  may  ter- 
minate the  abeyance  in  him  or  his  descendants. 

March  19.     April  7.     August  10. 

Soon  after  the  decision  of  the  House  on  the  effect  of  the 
attainder  in  the  last  case,  Thomas  Miles  Stapleton,  of  Carlton,  in 
the  county  of  York,  Esq.,  presented  his  petition  to  the  Queen, 
stating  that  his  ancestor,  Sii*  Henry  de  Beaumont,  was  sum- 
moned to  Parliament  in  the  reigns  of  Kings  Edward  11.  and 
Edward  III.,  and.  that  he  sat  in  Parliament  in  pursuance  of  such 
writs  of  summons,  whereby  he  acquired  the  dignity  of  a  baron  to 
him  and  the  heirs  of  his  body ;  that  the  peerage  and  honour  of 
Baron  Beaumont  so  created  descended  by  mesne  descents  to 
John,  the  sixth  Lord  Beaumont,  who  was  advanced  to  the  title 
of  Viscount  Beaumont,  by  letters-patent,  in  18  Heniy  6 ;  that  the 
said  John  Viscount  and  Baron  Beaumont  had  issue  William,  his 
successor,  and  an  only  daughter,  Joan,  who  intermarried  with 
John  Lord  Lovel ;  that  William,  the  second  Viscount  and  seventh 
Baron  Beaumont,  died  without  issue  in  24  Henry  7,  and  his  only 
sister,  Joan,  died  in  his  lifetime,  leaving  issue  Francis  Lord 
Lovel,  who  died  without  issue,  and  two  daughters,  *  Joan  *  869 
and  Frideswide ;  that  Frideswide,  the  younger  daughter, 
married  Sir  Edward  Norreys,  and  had  issue  two  sons,  Sir  John 
Norreys,  who  died  without  issue. in  6  Elizabeth,  and  Henry,  who 
was  attainted  and  executed  for  high  treason  in  28  Henry  8,  leav- 
ing issue  Sir  Henry  Norreys,  who  was  restored  in  blood  in*  18 
Elizabeth ;  that  the  said  Sir  Henry  Norreys  so  restored  in  blood 
was  created  Lord  Norreys,  of  Rycote,  and  was  the  ancestor  of 

>  See  The 'Berkeley  Peerage,  8  H.  L.  Cas.  20,  36. 
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Montague,  Earl  of  Abingdon,  who  is  now,  by  virtue  of  such 
descent.  Baron  Norreys,  of  Ryeote,  and  a  coheir  to  the  barony  of 
Beaumont ;  that  Joan  Lovel,  the  elder  daughter  of  Joan  Beau- 
mont, Lady  Lovel,  married  Sir  Bryan  Stapleton,  of  Carlton,  and 
had  issue  by  him  Sir  Bryan  Stapleton,  who  succeeded  his  father 
at  Carlton,  and  was  the  gretit  great-grandfather  of  Gilbert  Staple- 
ton,  of  Carlton,  who  died  in  the  year  1636,  leaving  issue  four 
sons  and  two  daughters ;  that  Richard,  George,  and  John,  three 
of  the  sons,  and  Mary,  the  elder  daughter,  died  without  issue ; 
and  Miles,  the  third  son,  became  eventually  the  heir  of  his  father, 
was  created  a  baronet,  and  died  in  1707,  leaving  no  surviving 
issue  ;  that  Anne,  his  sister,  the  younger  daughter  of  Gilbert 
Stapleton,  married  Mark  Errington,  of  Ponteland,  esquire,  and 
died  in  the  lifetime  of  her  brother,  leaving  issue  Nicholas  Erring- 
ton,  who  became  the  sole  heir  of  his  uncle,  Sir  Miles  Stapleton, 
and  succeeded  upon  his  decease  to  the  Carlton  estates,  when  he 
assumed  the  name  of  Stapleton ;  that  the  said  Nicholas  Stapleton 
died  in  the  year  1716,  leaving  issue  Nicholas  'Stapleton,  of  Carl- 
ton, esquire,  his  son  and  heir,  who  died  in  the  year  1750,  leaving, 
amongst  other  issue,  Thomas,  his  eldest  surviving  son,  and  Miles, 
the  petitioner's  grandfather,  his  second  surviving  son ; 

*  870    that  Thomas,  *  being  the  senior  coheir  to  the  barony  of 

Beaumont,  and  that  barony  being  in  abeyance  between 
him  and  Willoughby,  late  Earl  of  Abingdon,  presented  a  peti- 
tion to  King  George  III.,  praying  his  Majesty  to  determine  the 
abeyance  of  the  said  barony  in  his  favour ;  which  petition  his  said 
Majesty  referred  to  the  House  of  Lords ;  and  the  matter  thereof 
having  been  duly  considered  by  the  Lords'  committees  for  privi- 
leges, the  House  of  Lords,. on  their  report  in  March,  1798,  resolved, 
"  that  the  barony  of  Beaumont  was  vested  in  William  Viscount 
Beaumont,  by  descent  from  his  father,  John  Lord  Beaumont,  who 
was  summoned  to  and  sat  in  Parliament  in  11  Henry  6,  as  a 
barony  in  fee  ;  that  the  said  barony^re mains  in  abeyance  between 
the  coheirs  of  the  said  WilUam,  descended  from  his  sister  Joan, 
and  that  the  petitioner  is  one  of  these  coheirs."  That  the  said 
Thomas  Stapleton,  in  whose  favour  that  judgment  was  pix)- 
nounced,  died  in  1821,  leaving  issue  an  only  son,  Miles,  and  an 
only  daughter,  Catherine ;  that  Miles  succeeded  his  father  at  Carl- 
ton, and  died  in  1836,  leaving  his  sister  his  heir,  who  intermarried 
with  George  Courtenay,  esquire  (who  subsequently  became  'Sir 
George  Throckmorton),  and  died  in  Januaiy  last  without  issue ; 
that  Miles  Stapleton,  the  second  surviving  son  of  Nicholas  Staple- 
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ton,  and  next  brother  of  the  said  Thomas,  was  twice  married,  and 
had  by  his  first  wife  an  only  child,  John  Stapleton,  who  died 
without  issue  in  1812,  and  by  his  second  wife,  the  Lady  Mary 
Bertie,  had  a  son,  Thomas,  who  sm^ceeded  on  the  death  of  Dame 
Catherine  Throckmorton  to  the  Carlton  estates,  and  became 
senior  coheir  to  the  barony  of  Beaumont,  and  died  in  July  last, 
leaving  the  petitioner  his  eldest  son  and  heir ;  and  that  the  barony 
of  Beaumont  is  in  abeyance  between  the  petitioner  as  the 
sole  heir  of  *  Joan  Lovel,  Lady  Stapleton,  who  was  the  *  871 
elder  daughter  of  Joan  Beaimiont,  Lady  Lovel,  and  Mon- 
tague Earl  of  Abingdon,  who  is  the  sole  heir  of  Frideswide  Lovel, 
Lady  Norreys,  the  younger  daughter  of  the  said  Joan  Lady 
Lovel ;  and  that  the  petitioner  is  consequently  the  senior  coheir 
to  the  said  barony.  The  petitioner  prayed  her  Majesty  to  deter- 
mine the  abeyance  in  his  favour. 

This  petition,  with  the  Attorney-General's  report  thereon,  was 
referred  by  her  Majesty  to  the  House  of  Lords,  and  by  the  House 
to  the  Lords'  committees  for  privileges,  who  met  to  consider  the 
same  on  the  19th  of  March,  1840,  when  Mr,  Fleming^  counsel  for 
Mr.  Stapleton,  opened  the  allegations  of  his  petition. 

'  The  committee  expressed  an  opinion  that  this  case  having  been 
twice  before  committees  of  privileges,  it  was  unnecessary  to  repeat 
the  evidence  given  on  those  occasions ;  that  it  might  be  entered 
as  read,  and  reprinted  together  with  the  proceedings  on  the 
present  petition. 

Mr.  Fleming^  in  order  to  connect  the  evidence  given  on  the 
former  occasions  with  the  proceedings  then  had,  and  with  the 
further  evidence  he  had  now  to  give,  put  in  the  two  petitions 
presented  to  the  Crown  by  Thomas  Stapleton,  the  claimant  in 
1789  and  1796,  and  the  resolutions  of  the  House  on  them  respec- 
tively. Evidence  was  then  given,  documentary  and  oral,  show- 
ing that  Thomas  Stapleton,  t]ie  former  claimant,  died  in  1821, 
leaving  a  son  and  daughter,  who  both  died  without  issue ;  that 
Miles  Stapleton,  the  next  brother  of  the  said  Thomas,  had  an 
eldest  son  John,  who  died  without  issue,  and  a  second  son 
Thomas,  father  of  the  present  petitioner,  who  was  his  eldest  son 
and  heir.  Next  followed  evidence  showing  the  continu- 
ance of  the  abeyance  of  the  barony  in  the  *  Norreys  family  *  872 
also,  and  bringing  that  pedigree  down  from  the  state  in 
which.it  stood  upon  the  evidence  in  1795,  to  the  present  Earl  of 
Abingdon,  the  other  coheir,  to  whom  it  was  proved  that  notice  of 
this  claim  had  been  given. 
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On  the  7th  of  April,  after  Mr.  Fleming  had  summed  up  the 
evidence,  the  Attorney-General,  for  the  Crown,  said  it  appeared 
to  him  that  the  pedigree  of  the  claunant  and  of  the  Earl  of  Abing- 
don, as  coheu^s  of  the  dignity,  was  satisfactorily  established ;  and 
after  the  determination  of  the  House  in  the  Br  aye  and  Camay  s 
Ca9e%  last  session,  he  did  not  feel  that  the  question  on  the  effect 
of  the  attainder  in  the  line  of  one  of  these  coheirs  was  apen  to 
further  discussion. 

August  10. 

The  Lord  Chancellor.  —  My  Lords,  in  the  case  of  this  peer- 
age, in  the  year  1798  the  committee  of  privileges  came  to  a  reso- 
lution that  the  barony  was  in  abeyance  between  the  coheirs  of 
William  Viscount  Beaumont,  descended  from  his  sister  Joan,.and 
that  the  then  petitioner  was  one  of  these  coheirs.  That  peti- 
tioner made  out  his  case  by  evidence  which  left  no  doubt  on  his 
pedigree ;  and  the  former  committee  came  to  that  resolution  in 
his  favour.  After  a  very  careful  perusal  of  the  evidence  which 
has  been  now  produced,  I  think  there  is  no  reasonable  doubt, 
—  no  more  doubt  than  we  might  expect  to  meet  with  in  a  pedi- 
gree reaching  so  far  back.  The  present  petitioner  claims  that 
that  resolution  so  come  to  in  1798,  in  favour  of  the  claimant 
Thomas,  should  be  confirmed  in  favour  of  the  present  claimant. 
Evidence  was  offered  to  the  former  committee,  which  satisfied 
the  Lords  composing  it  that  the  origin  of  the  title  ought  to  be 
fi]^ed  as  from  the  sitting  in  Parliament,  in  the  11th  of  Henry  6, 

of  one  of  the  ancestors  of  the  claimant. 
♦  873  *  My  Lords,  this  claim  raises  a  question  which  at  one 
time  was  a  subject  of  considerable  diflBculty,  but  that  dif- 
ficulty has  now  been  removed  by  the*  resolution  to  which  the 
committees  and  this  House  have  come.  The  difi&culty  which 
prevented  the  claim  succeeding  at^the  former  period  was  the  fact 
of  there  having  been  an  attainder  in  one  of  the  collateral  lines, 
and  a  doubt  as  to  what  the  effect  of  that  attainder  was  upon  a 
peerage  that  was  held  in  abeyance.  That  subject  has  recently 
been  very  fully  considered,  and  it  has  been  decided,  and  I  appre- 
hend rightly  decided,  in  conformity  with  the  opinion  of  the 
learned  Judges,  before  whom  it  was  argued,  that  the  effect  of 
that  attainder  would  not  be  to  prevent  your  Lordships  from 
coming  to  a  resolution  in  favour  of  a  party,  where  the  attainder 
had  taken  place  in  a  collateral  branch.  This  case,  also,  like  sey- 
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eral  other  cases  which  have  been  before  this  House  lately,  is  the 
case  of  a  peerage  founded  upon  the  fact  of  a  writ  having  been 
issued,  and  a  sitting  under  that  writ,  there  being  no  patent  pro- 
duced ;  and  it  is  well  known  that. the  most  ancient  peerages 
must  have  been  founded  upon  writs,  as  there  were  no  patents 
antecedent  to  a  certain  time,  since  which  they  have  been  gen- 
erally in  use.  It  has  been  proved  that  the  ancestor  of  the 
present  claimant  was  summoned  to  Parliament,  and  did  sit  in 
Parliament ;  and,  in  my  opinion,  it  has  been  very  satisfactorily 
proved  that  the  claimant  derives  his  descent  from  Joan,  the  elder 
of  the  two  sisters,  between  the  heirs  of  whom  the  peerage  has 
been  in  abeyance  in  the  way  I  have  stated  ;  that,  with  the  other 
branch  descending  from  the  youngest  sister,  exhausting  the  par- 
ties in  whom  the  barony  appears  now  to  be  vested. 

I  should,  therefore,  move  your  Lordships  to  resolve,  in 
the  terms  of  the  former  resolution :  "  That  it  *  appears  to  *  874 
this  committee  that  the  barony  of  Beaumont  was  vested 
in  WiUiam  Viscount  Beaumont,  by  descent  from  his  father^  John 
Lord  Beaumont,  who  was  summoned  to  and  sat  in  Parliament  in 
the  11th  Henry  the  6th,  as  a  barony  in  fee  ;  that  the  said  barony 
remains  in  abeyance  between  the  coheirs  of  the  said  William, 
descended  from  his  sister  Joan ;  and  that  the  petitioner  hath 
made  out  his  claim  to  be  one  of  the  coheirs,  as  being  lineally 
descended  from  Joan  Lovel,  who  married  Sir  Bryan  Stapleton, 
she  being  the  eldest  daughter  of  the  said  Joan,  sister  of  the  said 
WiUiam  Viscount  Beaumont ;  and  that  it  appears  that  the  Earl 
of  Abingdon  is  the  only  other  of  the  said  coheirs,  being  lineally 
descended  from  Frideswide,  the  younger  daughter  of  the  said 
Joan,  sister  of  the  said  William  Viscount  Beaumont. 

The  committee  resolved  accordingly,  and  the  resolution  was 
reported  and  agreed  to  by  the  House,  and  by  order  of  the  House 
laid  before  her  Majesty.  Soon  afterwards,  Mr.  Stapleton  was 
summoned  to  Parliament,  by  the  style  and  title  of  Lord  Beau- 
mont, and  he  took  his  seat  accordingly,  on  the  26th  January, 
1841,  on  the  barons'  bench,  next  below  the  Lord  Camoys. 

(This  case  has  been  reported  out  of  the  order  of  date,  because  it  was  so 
often  referred  to  in  the  Camoys  Case,  and  involved  the  same  question  :  it  is 
the  twentieth  barony  by  writ  revived  from  abeyance  since  the  fourteenth 
century,  as  far  as  diligent  search  could  discover:  viz.,  the  barony  of  Audley, 
in  1406  ;  St.  Amand,  in  1449  ;  Cromwell,  in  1461  ;  Powys,  in  1482  ;  Le 
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Despenser,  in  1604  and  in  1763  ;  Mowbray,  1639  ;  Windsor,  in  1660 ;  Ferrere, 
1677  ;  Clinton,  1721 ;  De  Clifford,  1734,  1776,  and  1832  ;  Botetourt,  1764,  and 
1803  ;  Howard  de  Walden,  in  1784  ;  Willoughby  d'Eresby,  in  1779 ;  De  Rooa, 
in  1803  ;  Zouch,  in  1815,  and  1829  ;  Bemers,  in  1832  ;  Vaux  of  Harrowden, 
in  1838  ;  Braye,  in  1839  ;  and  Camoys,  in  1839.) 


875  ♦APPEAL 

PROM  THE  COURT  OF  SESSION. 


MACKENZIE  v.  GORDON. 
1838. 


William  Mackenzie,  W.  S. 


saad  D.  H.  Macleod  .  J     ^^ 


Hume  Macleod,  and  the  said  D.  H.  Macleod  .  ) 
[rs.  Janet  Orr  < 
others,  Trustees 


Mrs.  Janet  Orr  or  Gordon,  Widow,  and  two  )  «  ,    . 

of  William  Gordon,  deceased  )       ^ 


Charges  on  a  Fee- Simple  Estate,     Competition,     Application  of 
Payments  of  Interest 

The  owner  of  an  estate  in  fee  in  Scotland,  granted  heritable  bonds  over  it  for 
payment  of  debts,  and  subsequently,  by  deed  conveying  the  estate  to  his 
eldest  son,  further  burdened  it  with  annuities  for  younger  children.  The 
eldest  son,  after  coming  into  possession  of  -the  estate,  granted  a  bond  and 
disposition  over  it  for  securing  payment  of  a  loan,  the  lender  taking,  as 
collateral  security,  assignations  to  the  prior  heritable  bonds  from  the  bor- 
rower's trustee,  to  whom  they  had  been  assigned  absolutely  by  the  original 
creditors  ;  but  whether  they  were  paid  out  of  the  borrower's  funds  or  out 
of  the  loan,  was  not  proved. 

Held,  that  the  representatives  of  the  lender  were  entitled,  in  respect  of  the 
prior  securities,  to  be  preferred  for  pa3rment  out  of  the  estate  before  the 
younger  children  and  mean  incumbrancers. 

Held,  also,  that  they  were  not  bound  to  apply  pa3rment8  of  interest  on  the 
loan,  in  discharge  of  arrears  of  interest  that  accrued  on  the  prior  incum- 
brances before  they  were  assigned. 

July  8,  1838.    March  26,  1839. 

The  appeal  in  this  case  arose  in  a  process  of  ranking  and  sale 
of  the  estate  of  Harris,  in  the  county  of  Inverness,  and  involved 
a  question  of  competition  between'  the  above  parties  on  the  price, 
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which  was  insufficient  to  pay  all  the  heritable  debts  secured  over 
the  estate. 

*  The  appellants  founded  their  claim  to  preference  on  a  *  876 
deed  of  settlement,  dated  June,  1811,  by  which  Alex- 
ander Hume  Macleod,  Esq.,  since  deceased,  who  then  stood 
feudally  infeft  and  seised  of  the  said  estate,  conveyed  the  same 
to  his  eldest  son,  Alexander  Norman  Macleod,  subject  to  burdens 
therein  specified,  and,  inter  alia^  to  an  annuity  of  800^  to  his 
youngest  son,  the  appellant,  Donald  Hume  Macleod,  for  his  life ; 
and  in  the  event  of  his  leaving  lawful  children,  to  them  equally 
during  their  lives.  On  the  death  of  A.  H.  Macleod,  in  1812,  his 
said  eldest  son  succeeded  to  the  estate,  was  duly  infeft  upon  the 
foresaid  deed,  and  in  pursuance  and  corroboration  thereof,  he 
executed  a  heritable  bond,  thereby  obliging  himself,  his  heirs, 
&c.,  to  pay  the  said  annuity  half-yearly,  by  equal  portions,  with 
liquidate  penalty  in  case  of  failure,  and  with  interest  on  what 
should  be  in  arrear.  This  instrument  contained  warrant  for 
infefting  the  said  appellant  id  the  estate,  in  security  of  the  annu- 
ity, and  he  was  duly  infeft  accordingly ;  and  by  a  trust  disposi- 
tion, dated  December,  1828,  he  conveyed  to  the  appellant, 
William  Mackenzie,  and  another,  since  deceased,  the  annuity, 
together  with  the  arrears,  which  then  amounted  to  3713?.  10«. 
llrf-,  and  also  the  said  bond  in  his  favour ;  and  they  were  duly 
infeft  in  the  trust  disposition  in  July,  1829.  For  the  said  sum 
and  further  arrears  due  in  1880*  on  the  annuity,  and  also  for  such 
capital  sum,  to  be  set  apart  out  of  the  price  of  the  estate,  as 
would  yield  a  yearly  income  equal  to  the  said  annuity,  the  appel- 
lants claimed  to  be  ranked  and  preferred  on  the  price  of  the  said 
estate  when  sold,  and  on  the  rents  in  the  mean  time. 

The  respondents  founded  their  claim,  first,  on  an  original 
security  affecting  the  whole  estate,  consisting  of  *a  heri-  *  877 
table  bond  granted  by  the  said  Norman  Macleod,  in  Novem- 
ber, 1817,  for  payment  of  25,000?.  to  Francis  Grant,  Esq.,  since 
deceased  ;  and,  secondly,  on  four  other  bonds  and  infeftments 
on  the  estate,  dated  respectively  in  1805,  1807,  1809,  and  1811, 
which  had  been  granted  originally  by  the  deceased,  A.  H.  Mac- 
leod, to  different  persons  for  securing  repayment  of  moneys 
borrowed,  and  which  was  subsequently  conveyed  to  Mr.  Grant 
as  collateral  securities  for  payment  of  the  said  25,000?.,  with 
interest;  and  the  respondents  contended  that  as  these  bonds 
were  prior  in  date  to  the  instrument  on. which  the  appellants 
founded,  so  they  were  entitled  to  priority  of  payment  out  of  the 
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proceeds  of  the  sale.  All  these  bonds,  as  well  as  the  bond  of 
1817,  had  been  assigned  in  1823  by  Mr.  Grant's  trustees  to  Wil- 
liam Gordon,  Esq.,  of  Melrig,  and  he  was  infeft  in  the  estate  of 
Harris. 

The  main  objection  made  by  the  appellants  to  the  four  prior 
bonds  was,  that  they  had  been  long  since  paid  off  by  the  owner 
of  the  estate,  and  therefore  extinguished ;  which  the  respondents 
answered  by  insisting  that  they  had  never  been  reconveyed  to 
the  owner  of  the  estate,  but  were  kept  up  as  separate  securities 
by  conveyances  to  third  persons. 

It  appeared  that  the  first  of  these  securities  was  a  bond 
granted  by  A.  H.  Macleod,  for  8000Z.,  in  favour  of  Mr.  John 
Stewart,  and  was  by  him  conveyed  in  1813  to  Mr.  William  Dal- 
las, who  was  then  trustee  for  Norman  Macleod,  on  the  estate  of 
Harris :  the  same  was  afterwards,  to  the  extent  of  2000Z.,  as- 
signed to  a  Colonel  Deas,  to  secure  a  loan  made  by  him  to  N. 
Macleod,  and  was  subsequently  reconveyed  by  him  to  Dallas. 
Another  of  the  four  securities  consisted  of  a  heritable  bond 

granted  by  A.  H.  Macleod  to  the  said  Dallas,  as  trust  dis- 
*  878    ponee  for  a  Mr.  Bowie,  for  1500Z. :  Dallas  assigned  *  the 

same  to  Mr.  Bowie's  son,  from  whom,  after  some  years, 
Dallas  received  a  reconveyance  of  it.  Another  of  the  said 
securities  was  a  deed  of  annuity  of  lOOOZ.,  granted  by  A.  H. 
Macleod  to  a  Mr.  Howard,  of  London,  for  three  lives,  redeem- 
able for  7600Z. :  this  security  also  was  conveyed  to  Dallas  by 
Howard,  on  being  paid  the  redemption  money,  and  having  been 
assigned  to  Colonel  Deas  and  a  Mr.  Newte,  as  security  for  loans 
made  by  them  to  N.  Macleod,  was  again  renounced  and  discharged 
by  them  in  favour  of  Dallas.  All  these  assignments  or  reconvey- 
ances to  Dallas  appeared  ex  fade  to  be  absolute  conveyances  to 
him  and  his  assigns.  Dallas  afterwards  executed  conveyances  of 
these  collateral  securities  to  Mr.  William  Inglis,  to  whom  also  the 
fourth  security,  consisting  of  a  heritable  bond  granted  by  A.  H. 
Macleod  to  a  Miss  Wallace,  for  an  annuity  of  285/.,  was  by  her 
or  her  representative  directly  conveyed  in  1818.  All  the  securi- 
ties being  thus  vested  in  Mr.  Inglis,  by  whom  the  negotiation 
with  Mr.  Grant  for  the  loan  of  25,000/.  was  conducted,  were  by 
him;  with  Mr.  Norman  Macleod's  concurrence,  assigned  to  Mr, 
Grant's  trustees  in  1819,  Grant  having  died  soon  after  the  terms 
of  the  loan  were  agreed  upon.  This  assignment  narrated  that  in 
the  treaty  for  the  loan  of  25,000/.  it  was  stipulated  that  that  sum 
should  be  applied  in  procuiing  conveyances  of  the  several  heri- 
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table  securities  affecting  the  said  estate,  and  that  they  should  be 
made  over  to  Mr.  Grant  in  further  security  of  the  25,000?.  lent 
by  him  ;  and  that  the  said  sum  having  accordingly  been  so  applied, 
assignations  to  the  said  several  securities  by  the  several  creditors 
therein  were  taken  by  Mr.  Inglis  for  behoof  of  Mr.  Grant.  Upon 
this  conveyance  to  Mr.  Grant's  trustees,  they  were  infeft  in  the 
estate  of  Harris.  In  1823,  these  trustees,  upon  receiving 
the  principal  sum  of  25,000Z.  *  fi'om  Mr.  Gordon,  executed  *  879 
two  conveyances  to  him,  one  6f  the  heritable  bond  for 
25,000Z.  and  interest  from  that  time  ;  the  second  of  the  four  col- 
lateral securities,  with  interest  on  them  from  the  same  year  1823 ; 
and  on  these  conveyances  Gordon  was  infeft  in  the  said  estate. 
In  the  latter  conveyance,  the  arrears  of  interest  in  the  collateral 
securities  from  1819  was  omitted  ;  the  omission  was  afterwards 
supplied  by  a  formal  conveyance  of  these  arrears  by  Mr.  Grant's 
trustees  to  Mr.  Gordon's  tinistees. 

The  Lords  of  the  fii^t  division  of  the  Court  of  Session  (the 
Lord  President  dissenting),  by  an  interlocutor,  pronounced  in 
January,  1838,  ranked  and  preferred  the  respondents  on  their 
interest  in  the  securities,  in  terms  of  their  claim,  and  decerned 
accordingly;  and  remitted  the  process. to  the  Lord  Ordinary  to 
proceed,  &c. 

The  Lord  President  dissented  on  the  ground  that  Dallas  first, 
and  after  him  Inglis,  was  trustee  in  the  transactions  for  Mr.  Nor- 
man Macleod,  and  that  the  original  creditors  were  paid  with 
money  raised  out  of  Macleod's  own  funds,  and  therefore  the  orig- 
inal debts  were  extinguished  confusione  ;  and  that  Macleod,  being 
seised  in  fee-simple  of  the  estate,  could  not  purchase  up  charges 
on  it,  to  be  kept  alive  for  his  own  benefit,  (a) 

Dr,  I/ushington  and  Mr.  Knight  Bruce^  in  support  of  the  appeal 
from  the  above  interlocutor,  said  that  the  priority  of  the  charges 
on  which  the  appellants  claimed  preference  of  pajonent  in  com- 
petition with  the  bond  for  the  25,000Z.,  was  admitted.  The 
collateral  securities  founded  on  by  the  respondents,  *  which  *  880 
were  prior  in  date  to  the  infeftments  founded  on  by  the 
appellants,  were  conveyed  to  Dallas  and  Inglis  as  trustees  for 
Norman  Macleod,  the  debtor  in  these  securities,  whereby  they 
were  extinguished,  the  same  party  not  being,  under  the  circum- 
stances, capable  in  law  of  sustaining  at  one  and  the  same  time 

(a)  Dun.,  B.  &  M.  311 ;  see  p.  322. 
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the  characters  of  debtor  and  creditor  in  the  same  debt,  or  of  being 
debtor  to  himself,  or  creditor  to  himself ;  and  a  conveyance  to  a 
trustee  for  a  party  being,  in  its  legal  effects,  the  same  thing  as  a 
conveyance  to  the  party  himself.  Assuming  that  Howard's  and 
Stewards  bonds,  as  assigned  to  Newte  and  Deas,  were  valid  and 
effectual  securities  as  held  by  them,  still  they  had  ceased  to  be 
subsisting  securities  before  they  were  assigned  to  Grant's  trustees, 
in  consequence  of  the  renunciations  and  discharge  executed  by 
Newte  and  Deas  respectively  upon  the  redemption  money  being 
paid  up  to  the  one,  and  his  loan  of  3000Z.  to  the  other ;  by  which 
means  these  securities,  which  had  been  conveyed  in  further 
security  of  the  primary  and  leading  infeftments  in  favor  of  Newte 
and  Deas  over  the  estate  of  Harris,  were,  together  with  these 
primary  infeftments,  renounced  and  discharged,  and  the  lands 
out  of  which  the  annuity  was  upliftable,  and  the  loan  to  Stewart 
payable,  disincumbered  of  the  same.  Again,  assuming  the  sub- 
stance and  validity  of  Howard's  and  Steiyart's  bonds,  as  assigned 
to  Newte  and  Deas,  the  subsequent  conveyance  thereof  to  Grant's 
trustees  was  ineffectual,  because,  even  though  the  renunciations 
and  discharges  by  Newte  and  Deas  were  to  be  construed  as 
amounting  only  to  a  renunciation  and  discharge  of  the  bonds  in 
so  far  as  conveyed  to  them  for  their  further  security,  still  Dallas 
could  not  by  such  deeds  be  reinvested  in  these  securities,  of 
which  ex  hypothe%i  he  had  effectually  divested  himself,  or 

*  881    *  thereby  placed  in  titulo  to  validly  convey  them  to  any 

other  person. 
But  supposing  the  respondents  entitled  to  found  upon  the  cd- 
lateral  securities  in.  competition  with  the  appellants,  deduction 
ought  to  have  been  made  from  their  amount,  or  credit  given  to 
the  extent  of  the  interest  which  the  respondents  received  on  the 
debt  for  25,000Z.,  since  the  securities  were  acquired  by  them, 
instead  of  their  being  allowed  to  rank  for  the  total  amount  of 
the  collateral  securities,  accumulating  the  annuities  and  interests 
from  the  date  at  which  they  were  conveyed  to  them  to  the  pres- 
ent time. 

Sir  William  Follett  and  Mr.  M.  Smithy  for  the  respondents.  — 
As  the  infeftments  in  favour  of  the  original  creditors  on  the  col- 
lateral securities  were  prior  in  date  to  the  settlement  in  favour  of 
the  appellants,  and  were  never  extinguished  or  discharged,  but 
were  regularly  transferred  to  and  vested  in  the  respondents,  they 
were  entitled  to  be  ranked  in  the  price  of  the  estate,  holding 
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their  preferable  burdens  on  that  estate,  in  preference  to  the 
appellants. 

With  respect  to  the  interest,  the  respondents  were  entitled  to 
apply  the  payments  received  by  them  in  extinction  of  the  interest 
accruing  on  the  principal  debt :  they  were  not  bound  to  apply 
them  in  extinction  of  the  interest  due  on  the  collateral  securities, 
which  they  were  entitled  to  keep  up  as  debts  against  the  estate 
to  their  full  extent,  as  seciuities  for  payment  of  the  principal 
debt 

Maxch  26. 

The  Lord  Chancellor.  —  My  Lords,  this  case  involves 
a  question  which  appears  not  to  be  a  subject  of  *  m*uch'  *  882 
discussion  in  Scotland,  but  which  is  not  of  infrequent  oc- 
currence in  this  country ;  the  contest  being  between  different 
incumbrancers  on  an  estate,  which  was  made  the  subject  of  a  ^ 
family  settlement  in  the  year  1811.  It  appears  that  the  author 
of  that  settlement  had  contracted  various  debts,  which  he  had 
made  charges  upon  an  estate,  to  which  he  was  absolutely  entitled ; 
and  under  that  settlement,  interests  are  claimed  by  the  younger 
branches  of  the  family,  contesting  with  the  representatives  of.  a 
person  who  became  a  creditor  on  the  estate  m  1817  for  a  sum  of 
25,000Z. ;  the  content  not  being  with  respect  to  the  instrument 
creating  that  debt,  but  other  securities  which,  in  addition  to  that 
security  of  1817  taken  from  the  then  owner  of  the  estate,  had 
been  assigned  to  him  for  debts  anterior  to  the  year  1811 ;  and  the 
question  is,  whether,  as  between  the  parties  claiming  under  the 
settiement  of  1811,  and  the  creditor  for  25,000i.  under  the  instru- 
ment of  1817,  that  creditor's  representatives  are  entitled  to  avail 
themselves  of  the  securities  for  the  debts  anterior  to  1811  ?  If 
the  author  of  the  settiement  had  not  been  absolutely  entitled  to 
the  estate,  there  could  be  no  doubt,  according  to  the  law  of  Scot- 
land, and  to  the  law  of  this  country,  that  on  paying  off  the  prior 
debts  it  would  be  competent  to  him  to  deal  with  those  securities, 
either  for  his  own  benefit  or  for  the  purpose  of  conferring  a  prior 
title  on  other  creditors,  to  whom  he  might  become  indebted ;  but 
the  question  is,  whether  he,  being  the  absolute  owner  of  the 
estate,  under  the  circumstances  which  appear  upon  these  pro- 
ceedings, was  entitled,  by  assigning  these  prior  securities  to  the 
creditor  of  1817,  to  give  him  a  priority  over  those  who 
claim  under  the  settiement  of  1811  ?  If  the  case  *  had  *  883 
simply  been  that  the  owner  of  the  estate  had  paid  off  those 
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debts,  and  taken  the  assignments  for  his  own  benefit,  then  a  ques- 
tion would  have  arisen  under  the  law  of  Scotland,  which  appears 
not  to  have  been  the  subject  of  discussion  in  that  country.  I  find 
that  the  Lord  President  and  the  other  Judges  of  the  first  division 
differ  in  opinion  as  to  that ;  and  no  case  was  cited  at  your  Lord- 
ships' bar,  or  appears  to  have  been  cited  in  the  Court  below,  as 
to  what  would  have  been  the  effect  of  an  assignment  under  these 
circumstances.  In  this  country  the  law  would  have  been  per- 
fectly well  known,  inasmuch  as  it  has  been  the  subject  of  decision 
that,  as  between  parties  claiming  incumbrances  on  an  estate,  the 
owner  of  the  estate  being  absolutely  entitled  to  it,  subject  to 
charges,  if  he  pays  off  the  prior  charges,  cannot  set  up  those  prior 
charges  for  his  own  benefit  as  against  those  who  claim  under  sub- 
sequent incumbrances  upon  the  estate.^  Upon  the  view  which 
I  take  of  this  case,  after  a  careful  examination  of  all  the  papers 
and  all  the  fabts  as  they  appeared  before  the  Court  of  Session,  it 
does  not  appear  to  me*  that  your  Lordships  will  be  called  upon  to 
consider  that  question,  because  one  proposition  appears  to  be 
common  to  the  law  of  both  countries ;  namely,  that  if  a  subse- 
quent incumbrancer  advance  money,  and  it  is  part  of  his  contract 
that  he  shall  have  an  assignment  of  the  prior  incumbrance,  then 
he  is  entitled  to  stand  in  the  place  of  that  incumbrancer  whose 
debt  is  paid  off  by  the  money  which  he  advances,  and  whose 
incumbrance  he  procures  to  be  assigned  to  himself. 

One  difSculty  in  this  case  is,  to  ascertain  accurately  out  of  what 
funds  these  prior  incumbrances  were  paid  off ;  because  it 
*  884  is  quite  clear  that*  the  four  *  several  securities  became  the 
subject  of  conveyances  from  party  to  party,  without  ever 
having  come  into  the  hands  of  the  owner  of  the  estate,  but  hav- 
ing come  certainly  into  the  hands  of  a  Mr.  Dallas,  who  was  a 
trustee  and  agent  for  him.  The  title  to  the  securities  is  trans- 
ferred from  the  original  creditors  to  other  persons,  then  to  Mr. 
Dallas,  then  to  Mr.  Inglis,  and  ultimately  to  Mr.  Grant,  through 
whom  the  parties,  respondents,  claim  the  title  to  the  25,0001. 
Looking,  therefore,  to  the  titles  as  they  appear  upon  the  record, 
the  respondents  would  appear  to  be  entitled  to  these  incumbrances, 
which  we  find  to  have  been  vested  in  certain  creditors  for  debts 
anterior  to  the  date  of  thq  settlement ;  for  instance,  one  of  the 

*  See  Loud  v.  Lane,  8  Met.  518  ;  Gibson  v.  Crehore,  5  Pick,  482  ;  Barker 
».  Parker,  4  Pick.  505 ;  Gardner  v.  Astor,  3  John.  Ch.  55  ;  James  v.  Morey, 
6  John.  Ch.  417  ;  New  England  Jewelry  Co.  r.  Merriam,  2  AUen,  390 ;  Evans 
V.  Kimball,  1  Allen,  242. 
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Becimties,  dated  in  December,  1810,  was  a  heritable  bond  for 
1,500/.,  granted  to  Mr.  Dallas,  but  not  in  his  character  of  trustee 
for  Mr.  Macleod,  but,  upon  the  face  of  it,  as  trustee  for  a  person 
of  the  name  of  Bowie.  It  appears  that  in  1813,  that  is,  after  the 
settlement,  Mr.  Dallas  conveyed  to  Bowie,  son  of  the  party  for 
whom  he  was  originally  trustee ;  that  in  1815,  Bowie  was  paid ; 
and  in  1817,  he  conveyed  again  to  Dallas,  it  appearing  upon  the 
face  of  the  instnunent  that  he  had  been  paid,  and  that  Dallas  had. 
I)aid  that  1500/.  From  Dallas  the  security  was  conveyed  to 
Inglis,  from  Inglis  to  Grant,  and  from  Grant  the  present  parties 
derive  their  title.  I  have  stated  the  history  of  that  incumbrance, 
as  being  one  of  the  most  simple :  and  it  is  unnecessary  for  me  to 
occupy  your  Lordships'  time  in  tracing  the  others,  which  are 
more  complicated  in  their  nature ;  but  the  same  observation 
applies  to  them  all, — that  they  are  traced  from  hand  to  hand, 
none  of  them  distinctly  coming  into  the  hands  of  Mr.  Norman 
Macleod. 

*  Then,  my  Lords,  it  is  said  that  though  they  never  came  *  885 
into  the  hands  of  Mr.  Norman  Macleod,  they  came  into  the 
hands  of  Dallas,  and  into  the  hands  of  Inglis,  who  succeeded 
Dallas  as  agent  and  trustee  for  the  Macleod  family ;  and  that  it 
is  therefore  the  same  thing,  whether  we  trace  the  securities  into 
the  hands  of  Dallas,  the*  trustee,  or  into  the  hands  of  Mr.  Macleod, 
the  cestui  que  trust.  K,  as  I  observed  in  the  commencement,  the 
question  turned  upon  that  point,  it  would  be  necessary  for  your 
Lordships  to  consider  how  the  rule  of  law  ought  to  be  laid  down 
as  applicable  to  these  transactions  in  Scotland ;  but  if,  although 
the  securities  became  vested  in  Dallas,  who  was,  in  fact,  the  trus- 
tee for  Mr.  Macleod,  your  Lordships  are  satisfied  that  they  did 
not  come  into  his  hands  as  trustee  for  Mr.  Macleod,  namely,  as 
being  the  agent  who  applied  Macleod's  money  for  the  purpose  of 
paying  off  those'  incumbrances ;  but  that  it  was  part  of  the  specific 
transaction  that  the  other  parties  who  were  to  advance  the  money 
should,  for  their  better  security,  have  that  money  applied  in  the 
payment  of  the  prior  securities,  and  that  they  should  have  an 
assignment  of  the  securities  so  paid  off,  it  does  not  appear  that 
there  is  any  difference  between  the  law  of  this  country  and  the 
law  of  Scotland  upon  that  subject ;  but  that  the  law  of  either  of 
the  two  countries  is,  that  the  party  advancing  the  money  would 
be  entitled  to  have  the  benefit  of  the  securities  paid  off  with  that 
money,  and  of  which  he  had  obtained  an  assignment. 

My  Lords,  this  creates  some  difSculty  in  investigating  the  facts 
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of  this  case,  inasmuch  as  it  is  not  easy  to  reconcile  the  dates  with 

the  supposition  of  Mr.  Grant's  money,  in  the  latter  instance, 

and  Mr.  Newte's  money,  in  the  first  instance,  having  been 

*  886    *  applied  in  paying  off  and  satisfying  those  prior  incum- 

brances. But,  in  dealing  with  the  facts,  upon  which  the 
evidence  is  not  very  satisfactory,  your  Lordships  will  take  into 
your  consideration  on  whom  the  burden  lies  of  proving  the  fact 
one  way  or  the  other.  I  have  stated  to  your  Lordships,  that 
according  to  the  conveyances,  they  are  all  traced,  from  hand  to 
hand,  (from  those  who  were  clearly  entitled  to  hold  them  as  against 
those  interested  under  the  settlement,  until  they  came  into  the 
hands  of  those  now  claiming  under  them.  Assuming  Dallas  to 
be  a  stranger,  and  not  affected  by  his  character  of  trustee  of  Mr. 
Macleod,  the  title  is  apparently  good,  and  it  lies  upon  those  who 
impeach  that  apparent  title  to  show  that  those  parties,  some  of 
them  at  least, — Dallas,  for  instance,  —  were  not  entitled  to  hold 
these  securities  adversely  to  those  claiming  under  the  settlement, 
because  he  was  trustee  for  Mr.  Macleod.  If  those  who  are  to 
impeach  the  primd  facie  title  have  not  satisfactorily  made  out  a 
case  which  would  justify  your  Lordships  in  considering  that 
prirnd  facie  title  as  affected  by  any  thing  appearing  upon  the 
record,  the  title  of  course  will  stand,  because  there  is  no  case  in 
equity  to  affect  that  legal  right. 

Now,  in  the  first  place,  nothing  can  be  more  improbable  than 
that  which  must  be  assumed  as  fact,  in  order  to  suppose  Dallas 
to  have  held  simply  as  trustee  for  Mr.  Macleod.  It  appears  that 
this  was  a  property  very  much  incumbered ;  it  is  very  evident 
that  the  owner  was  subsisting  by  means  of  what  he  derived  from 
the  estate  ;  he  was  not  a  man  who  had  much  command  of  money, 
and  when  it  was  necessary  to  procure  money  for  the  purpose  of 
paying  off  one  incumbrance,  he  was  under  the  necessity  of  apply- 
ing elsewhere  for  a  loan  of  money  in  order  to  do  it.    In  short, 

*  887    there  is  nothing  which  appears  to  render  it  probable  *  that 

Mr.  Macleod,  the  owner  of  the  estate,  had  money  to  put 
into  the  hands  of  Dallas,  as  his  agent,  to  pay  off  these  incum- 
brances. In  soma  cases, — in  the  case  of  the  10,OOOZ.  procured  in 
the  year  1818  from  Newte,  out  of  which  several  prior  incum- 
brances were  paid, — it  is  on  the  face  of  it  stated  that  the  10,0001. 
was  applied  in  paying  off  Howard's  incumbrance  in  part ;  and 
other  advances  are  subject  to  the  same  observation, —  if  we  merely 
look  to  the  dates,  it  will  not  be  easy  to  reconcile  them  with  the 
supposed  history  of  the  transaction ;  but  of  that  fact  there  is  no 
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doubt,  because  it  is  actually  recited  upon  the  face  of  the  deeds ; 
and  when  we  come  to  Grant's  advance  of  25,0002.,  there  is  a  great 
discrepancy  between  the  dates  as  they  appear  and  the  supposed 
period  at  which  the  money  must  have  been  advanced  to  pay  off 
the  prior  incumbrauQes.  But  there  is  an  account  stated  in  the 
printed  cases,  showing  the  periods  at  which  Grant  advanced  part 
of  the  money;  and  there  is  a  memorandum  which  shows  that, 
although  the  money  came  under  the  administration  of  Dallas  in 
the  first  instance,  and  of  Inglis  afterwards,  it  was  money  put  into 
their  hands,  money  to  be  applied  for  the  purpose  of  pajdng  off. 
the  prior  incumbrances  with  a  view  to  the  security  of  Grant,  who 
was  advancing  the  25,0002.  It  appears,  for  instance,  that  in 
November,  1817,  a  sum  of  32002.  was  advanced,  and  that  at  sub- 
sequent periods,  going  through  the  latter  end  of  1817  and  into 
January,  1818,  other  sums  were  advanced ;  in  the  January  of 
1818,  the  sum  of  10,0002.  being  advanced ;  and  there  is  this  note : 
"  The  loan,  with  deduction  of  the  S2002.  received  on  3d  November, 
was  lodged  with  the  Commercial  Bank  of  that  date,  on  their  note 
payable  on  demand  to  Mr.  Grant's  agents,  and  deposited 
*  with  J.  R.  and  W.,  with  declaration  of  trust  that  the  *  888 
money  was  to  be  employed  at  our  joint  sight  in  paying  6ff 
certain  existing  incumbrances."  Now  that  corresponds  with  the 
statements  in  some  of  the  deeds,  and  it  is  not  met  by  any  evidence 
on  the  other  side,  except  that  which  might  be  derived  from  the  dif- 
ferent periods  at  which  the  securities  appear  to  have  been  execu- 
ted. Now,  that  undoubtedly  may  to  a  certain  degree  be  accounted 
for  by  the  necessity  of  having  the  money  at  command  before  the 
prior  incumbrances  could  be  bought  up ;  and  of  course  those  who 
had  the  prior  incumbrances  were  not  likely  to  part  with  the  legal 
security,  imless  they  had  the  money  in  hand  which  was  to  be 
the  purchase-money  of  those  securities.  But  whatever  difficulty 
there  may  be  in  reconciling  the  dates,  I  have  in  vain  looked  for 
any  evidence  on  the  part  of  those  interested  under  the  settlement, 
to  shake  that  which  not  only  is  the  probable  state  of  the  case, 
but  which  is  actually  proved  to  be  the  case  in  more  instances 
than  one,  and  which,  from  the  memorandum  which  I  have  now 
read,  appears  to  have  been  the  course  adopted,  as  naturally  might 
be  expected ;  namely,  that  the  parties  advancing  the  money  put 
the  money  in  medio^  not  in  the  possession  of  the  debtor,  Mr.  Mac- 
leod,  but  under  the  control  of  other  persons,  and  in  trust  till  it 
could  be  applied  for  the  purpose  for  which  it  was  intended, 
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namely,  buying  up  the  prior  incumbrances,  which  were  to  be 
assigned  to  the  new  creditor. 

My  Lords,  in  the  Court  below  there  was  a  diflFerence  of  opinion. 

The  Lord  President,  differing  from  the  three  other  learned  Judges, 

in  delivering  his  judgment,  says :  "  I  consider  this  case  to  be 

attended   with  great  difficulty;   there   are   questions  of  much 

nicety  involved,  but  the  inclination  of  my  opinion  is,  that 

*  889   *  the  collateral  securities  were  extinguished  at  the  time 

•  the  original  debts  contained  in  them  were  paid,  and  the 
debts  and  securities  conveyed  to  Dallas."  It  is  not  disputed  that 
Dallas  was  the  trustee  of  Mr.  Macleod,  but  it  is  quite  contrary 
to  the  whole  evidence  in  the  case  to  assume  that  he  was  the 
mere  trustee  of  Mr.  Macleod.  However,  the  Lord  President 
appears  to  have  considered  that  such  was  the  result  of  the  evi- 
dence. **  Dallas,"  he  says,  "  did  not  advance  funds  of  his  own  in 
paying  off  the  debts  of  Mr.  Macleod,  which  were  conveyed  to 
him ;  these  debts  were  paid  off  with  money  borrowed  by  Mr. 
Macleod  under  a  new  loan."  His  Lordship  there  says  that  the 
fact  was  satisfactorily  proved  to  his  mind  that  the  debts  were 
paid  off  with  money  advanced.  Now,  if  that  were  the  real  state 
of  the  transaction,  it  is  incredible  to  suppose  that  the  party 
advancing  the  money,  intending  that  the  old  securities  should  be 
bought  up,  should  put  that  under  the  control  of  Mr.  Macleod : 
the  two  propositions  are  perfectly  irreconcilable  with  each  other ; 
*'  and  it  seems  to  me,"  continues  his  Lordship,  "  that  matters  are 
substantially  in  the  same  situation  as  if  Mr.  Macleod,  being 
debtor  in  various  heritable  debts,  had  borrowed  money,  paid  the 
debts,  and  been  assigned  to  them."  Undoubtedly,  if  he  had 
done  that,  there  would  have  been  no  title  in  those  parties  to 
stand  in  the  situation  of  original  creditors.  But  that  not  only  is 
not  proved,  but  the  converse  appears,  as  far  as  the  evidence  goes, 
to  be  satisfactorily  established ;  and  it  is  that  which,  according 
to  the  ordinary  dealings  between  man  and  man,  would  have  been 
the  course  of  proceedings.  "But,"  adds  his  Lordship,  "if  that 
had  been  the  precise  shape  of  the  transaction,  it  is  difficult 

*  890   for  me  to  understand  how  he  could  thereby  *  keep  up  the 

debts  and  securities  against  himself  and  his  fee-simple 
estate.  I  never  heard  of  such  an  attempt  having  been  made:  it 
is  quite  different  where  there  is  an  entailed  estate. "  (a) 

The  other  learned  Judges  seem  to  me  to  put  the  case  upon  a 

(a)  16Dun.,B.  &M.  322. 
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ground  which  is  much  more  satisfactory,  much  more  consistent 
with  the  evidence,  as  it  appeared  before  the  Court,  and  much 
more  free  from  any  of  those  violent  suppositions  which  must  be 
entertained  if  you   suppose   the  party  to  have   advanced  the 
money,  not  taking  care  to  have  it  kept  safe  till  it  was  applied  in 
buying  up  the  securities,  but  putting  it  at  once  into  the  hands  of 
the  debtor ;  the  effect  of  which  would  have  been  that,  having  no 
security  whatever  for  the  payment  of  the  prior  incumbrances,  the 
25,000Z.  would  have  been  advanced  not  only  without  the  security 
of  the  earlier  deeds,  but  actually  subject  both  to  the  incum- 
^  brances  under  the  settlement,  and  the  charges  to  the  prior  cred- 
itors.    In  that  case,  Mr.  Grant,  and  those  who  acted  for  him,  in 
advancing  25,000/.  upon  the  estate,  although  incumbered  by  cred- 
itors to  a  very  great  extent,  and  by  the  charges  of  the  settlement, 
must  be  supposed  to  have  advanced  that  money  not  only  without 
taking  care  to  stand  in  the  place  of  the  original  creditors,  but 
to  come  third,  namely,  after  the  prior  creditors  and  after  those 
named  in  the  settlement,  inasmuch  as,  whatever  he  might  have 
intended,  he  would  have  no  security  for  being  paid  till  the  other 
parties  had  been  paid  out  of  the  money  so  advanced.     That  sup- 
position appears  to  me  to  be  very  incredible,  and  to  be  contrary 
to  the  evidence,  as  far  as  it  can  be  considered  as  proving  the 
nature  of  the  transaction  between  the  parties;   and  it 
*  is  contrary  to  what  is  proved  by  some  of  the  deeds ;  and   *  891 
although  there  is  some  confusion  in  the  evidence  with 
respect  to  the  dates,  yet  I  cannot  think  that  your  Lordships 
would  feel  yourselves  safe  in  proceeding  upon  an  assumption 
which  is  totally  different  from  that  which  appears  to  be  the 
nature  of  the  transaction  in  those  particulars,  so  far  as  you  are 
able  to  trace  it.     Upon  the  law  there  is  no  question,  because, 
independently  of  that  point  to  which  I  have  adverted,  which 
appears  to  me  not  to  arise  in  this  case,  there  is  no  doubt  that  if 
the  money  was  advanced  for  the  purpose  of  taking  up  the  prior 
securities,  that  being  part  of  the  contract,  —  and  if  the  money 
was  applied  to  that  purpose,  and  those  prior  securities  were  after- 
wards  conveyed  and  assigned  to   the  parties   advancing  that 
money,  —  there  is  no  doubt  that  the  original  incumbrances  ex- 
isted, and  existed  for  the  benefit  of  the  parties  who  had  advanced 
the  25,000/.;  and  beyond  question  they  would  be  entitled  to 
preference  over  those  who  claim  under  the  settlement. 

My  Lords,  it  is  said  that  this  is  a  case  of  great  hardship  upon 
those  who  claim  under  the  settlement.     That  argument  will  not 
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influence  your  Lordships  in  your  decision  of  the  case,  because 
that  decision  must  be  regulated  by  the  principles  of  law.  But 
it  is  not  easy  to  see  hoyr  the  hardship  exists :  the  other  parties 
take  under  the  prior  inciunbrances,  which  were  effectual  for  the 
benefit  of  those  who  were  the  original  creditors,  namely,  Howard 
and  other  persons  who  held  the  securities  anterior  to  the  date 
of  the  settlement:  the  interests  of  those  claiming  under  the  set- 
tlement are  not  prejudiced  by  having  the  securities  transferred 
to  other  persons;  they  come  with  an  equal  degree  of  priority 
upon  the  estate :   whether  Howard  claims  his  debt,  or 

*  892   whether  those  who  now  claim  the  *  benefit  of  that  incum- 

brance stand  in  his  place,  their  interest  is  the  same. 
My  Lords,  there  is  one  other  question,  and  only  one,  to  which 
I  call  your  Lordships'  attention,  though  it  was  one  not  much 
pressed  in  the  argument,  and  does  not  appear  to  me  to  create  any 
difficulty  in  the  decision :  it  is  with  reference  to  the  interest  on 
those  securities.  The  original  debt  of  25,0002.  had  interest  paid 
up  to  a  certain  time,  the  date  is  not  material ;  the  securities  were 
assigned ;  but  it  appears  there  was  an  omission  in  the  assignment, 
and  there  being  arrears  of  interest  due  upon  those  securities,  it 
was  not  until  a  subsequent  period,  I  think  in  the  year  1834,  that 
the  arrears  of  interest  were  assigned  upon  the  securities  which 
had  been  the  subject  of  a  prior  conveyance.  One  point  which  is 
made  is,  that  the  interest  which  had  been  paid  upon  the  25,0002. 
ought  to  be  applied  in  reduction  of  the  interest  upon  the  secu- 
rities, and  not  in  reduction  of  the  interest  upon  the  25,0002.,  the 
effect  of  which,  of  course,  would  be  to  increase  the  debt  and 
diminish  the  securities;  whereas  it  is  obviously  the  interest  of 
those  who  claim  this  benefit  of  the  25,0002.  to  reduce  the  debt  and 
increase  the  securities.  What  appears  to  me  to  be  a  very  satis- 
factory answer,  provided  the  facts  were  such  as  to  make  it  neces- 
sary to  give  that  answer,  is,  that  the  party  receiving  interest  or 
receiving  any  money,  there  being  two  accounts  to  either  of  which 
it  may  be  applied,  is  entitled  to  refer  it  to  that  one  for  which  he 
has  the  least  available  security;  and  of  course  it  would  be  his 
interest  to  apply  it  to  the  25,0002.,  and  not  to  the  reduction  of 
the  securities  for  that  25,0002.  It  appears  to  me  that  there  is 
another  answer  to  the  argument  raised  against  the  parties 

*  898   noMj  claiming  under  the  bond  for  25,0002.,  namely  *  that 

the  interest  was  paid,  and  paid  upon  the  25f0002.,  anterior 
to  the  period  at  which  the  securities  were  assigned.     The  in- 
terest ran  upon  the  securities,  and  increased  the  debt  secured 
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by  those  instruments ;  it  was  an  addition  to  the  heritable  bond ; 
it  was  an  additional  charge  upon  the  estate;  and  when  the 
arrears  were  assigned  to  the  parties  now  claiming  the  benefit  of 
the  securities,  it  was  an  assignment  of  that  which  the  parties,  to 
whom  they  were  assigned,  not' having  had  the  possession  of, 
even  if  they  had  been  bound  so  to  do,  had  not  the  means  of 
applying  in  satisfaction  of  the  interest  of  the  25,000Z.  It  appears 
to  me,  therefore,  that  they  did  not  come  into  hands  which  could 
have  applied  in  satisfaction  of  them  the  interest  paid  on  the 
25,000Z. ;  and  if  they  had,  the  party  receiving  that  interest  was 
undoubtedly  entitled  to  apply  it  in  satisfaction  of  that  debt  for 
which  he  had  the  least  available  security. 

My  Lords,  under  these  circumstances,  though  it  could  have 
been  wished  that  the  facts  had  been  such  as  would  have  enabled 
your  Lordships  to  come  to  a  more  clear  and  satisfactory  conclusion, 
yet  it  does  appear  to  me  that  there  is  quite  sufficient  evidence  to 
lead  your  Lordships  to  the  conclusion,  that  the  decision  of  the 
majority  of  the  learned  Judges  of  the  Court  below  is  right,  and 
that  the  present  interlocutor  ought  to  be  affirmed ;  but  there 
having  been  a  difference  of  opinion  in  the  Court  below,  perhaps 
your  Lordships  will  be  of  opinion  that  the  interlocutor  should  be 
affirmed  without  costs. 

The  interlocutor  was  accordingly  affirmed  without  costs. 
VOL.  VI.  41  [  641  ]. 
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DUNCAN  V.  FINDLATER. 

1839. 

Thomas  Duncan,  Treasurer  to  the  Trustees  of  |  j       jj^. 

the  Perth  and  Dundee  Turnpike  Road     .     .)     ^^ 
James  Findlater Respondent. 

Hightoay  Trustees. 

The  trustees  appointed  under  a  public  road  Act  are  not  responsible  for  an 
injury  occasioned  by  the  negligence  of  the  men  employed  in  making  cur 
repairing  the  road.^ 

1  See  Thompson  t7.  Mitchell,  7  CI.  &  Fin.  564  ;  Hafford  t;.  New  Bedford, 
16  Gray,  303  ;  Walcott  v,  Swampscott,  1  Allen,  101 ;  Coe  v.  Wise,  10  Jur.  n.  8- 
1019.  All  that  was  really  decided  in  the  case  of  Duncan  v.  Findlater  was, 
that  the  trustees  were  not  liable  for  the  negligence  of  persons  in  their  employ- 
ment, who  were  not  shown  to  be  their  servants.  But  the  language  of  Lord 
CoTTENHAM,  in  giving  his  decision,  goes  a  great  deal  further,  and  shows  that 
in  his  opinion  persons  incorporated  for  the  purpose  of  constructing  or  execut- 
ing* works  could  never,  in  their  official  or  corporate  capacity,  be  liable  to  dam- 
ages at  aU,  the  remedy  for  any  wrong  or  neglect  being  only  against  the 
individual  corporators  for  their  individual  wrong  or  neglect ;  as  to  which,  Mr. 
Justice  Blackburn,  delivering  the  joint  opinion  of  all  the  Judges  in  The 
Mersey  Docks  t;.  Gibbs,  L.  R.  1  H.  L.  117,  said :  **  We  think  that,  with  great 
deference  to  his  high  authority,  we  must  dissent  from  the  position  there  laid 
down,  both  on  principle  and  on  the  preponderance  of  authority  ; "  and  in  the 
same  case,  pp.  126-128,  Lord  Westburt  earnestly  expresses  his  dissent 
from  the  above  views  of  Lord  Cottbnham.  In  the  case  of  The  Mersey 
Docks  V.  Gibbs,  L.  R.  1  H.  L.  93  ;  s.  c.  11  H.  L.  Cas.  689,  it  was  decided 
that  the  principle  on  which  a  private  person,  or  a  company,  is  liable  for  dam- 
ages occasioned  by  the  neglect  of  servants,  applied  to  a  corporation  which  has 
been  entrusted  by  statute  to  perform  certain  works,  and  to  receive  toUs  for 
the  use  of  those  works,  although  those  tolls,  unlike  the  tolls  received  by  the 
private  person,  or  the  company,  are  not  applicable  to  the  use  of  the  individual 
corporators  or  to  that  of  the  corporation,  but  are  devoted  to  the  maintenance 
of  the  works,  and,  in  case  of  any  surplus  existing,  the  tolls  themselves  are  to 
be  proportionately  diminished.  This  principle  has  been  sanctioned  and  acted 
upon  in  many  other  cases.  Although  the  Legislature  has  authorized  the 
execution  of  certain  works,  it  does  not  thereby  exempt  those  authorized  to 
make  them  from  the  obligation  to  use  reasonable  care,  that  in  making  them,  * 
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The  fundfl  raised  by  such  Act  cannot  be  charged  with  compensation  for  snch 
an  injury  ;  the  persons  employed  on  the  road  not  being  in  the  situation  of 
servants  to  the  trustees.^ 

July  4,  8.    Aug.  23. 

This  was  an  action  brought  at  the  instance  of  James  Find- 
later,  innkeeper  in  Perth,  against  the  appellant,  treasurer  of  the 
trustees  for  the  turnpike-road  through  the  Carse  of  Gowrie,  which 
extends  from  the  city  of  Perth  to  the  boundary  of  Forfarshire, 
near  the  town  of  Dundee.  The  action  was  laid  upon  the  Gen- 
no  unnecessary  damage  be  done.  See  Brine  v.  The  Great  Western  Railway 
Co.,  2  B.  &  S.  402  ;  Pamaby  v.  The  Lancaster  Canal  Co.,  11  Ad.  &  £1.  223  ; 
Jones  V.  Bird,  5  B.  &  Aid.  837  ;  Whitehouse  v.  The  Birmingham  Canal  Co. , 
5  H.  &  N.  928  ;  Broadbent  v.  The  Imperial  Gas  Co.,  7  De  G.,  M.  &  G.  (Am. 
ed.)  459,  note  (1)  ;  Eastabrooks  v.  Peterborough  &  Shirley  R.  R.  Co.,  12 
Cush.  224  ;  MeUen  v.  Western  R.  R.  Corp.,  4  Gray,  301  ;  Rowe  v.  Granite 
Bridge,  21  Pick.  348 ;  Dodge  v.  County  Commissioners  of  Essex,  3  Met.  380, 
883  ;  Perry  v,  Worcester,  6  Gray,  544  ;  Lawrence  v.  Fairhaven,  5  Gray,  110  ; 
Sanford  ».  The  Railway  Co.,  24  Penn.  St.  378  ;* Mohawk  and  Hudson  Rail- 
way Co.  V.  Artcher,  6  Paige,  83  ;  Attorney- General  v,  Colney  Hatch  Lunatic 
Asylum,  L.  R.  4  Ch.  Ap.  146.  For  other  cases  illustrating  this  subject,  see 
Hall  17.  Smith,  2  Bing.  156 ;  Scott  v.  Mayor  of  Manchester,  1  H.  &  N.  59  ; 
Ward  17.  Lee,  7  El.  &  Bl.  426 ;  Clothier  v,  Webster,  12  C.  B.  (n.  s.)  790  ; 
Ruck  V.  WilHams,  3  H.  &  N.  308 ;  Whitehouse  r.  Fellows,  10  C.  B.  (n.  s.) 
765  ;  Brownlow  v.  Metropolitan  Board,  13  C.  B.  (n.  s.)  768 ;  s.  c.  16  C.  B. 
(n.  8.)  546  ;  Holliday  t;.  St.  Leonards,  Shoreditch,  11  C.  B.  (n.  b.)  192 ; 
Metcalfe  v,  Hetherington,  U  Exch.  257  ;  The  Mersey  Docks  r.  Cameron,  11 
H.  L.  Cas.  443  ;•  Eastman  t7.  Meredith,  36  N.  H.  284. 

'  Referring  to  the  decision  of  this  point,  in  Feoffees  of  Heriot*s  Hospital 
V,  Ross,  12  CI.  &  Fin.  507,  515,  Lord  Cottenham  said  :  **  Finding,  as  I  do, 
that  there  is  no  direct  authority  in  the  law  of  Scotland  for  allowing  damages 
in  a  case  of  this  sort  to  be  taken  oat  of  trust  funds,  a  matter  very  clearly 
settled  in  Duncan  v.  Findlater,  and  feeling  convinced  that  so  to  allow  them 
would  be  itself  a  breach  of  duty,  I  am  of  opinion  that  it  is  the  duty  of  this 
House  to  discountenance  the  practice,  and  to  decide  the  case  on  a  ground  so 
perfectly  clear  and  free  from  doubt  as  this  is.''  Lord  Brougham,  in  the 
same  case,  p.  517,  speaks  of  the  decision  in  Duncan  t7.  Findlater  as  one  ^^  which 
authoritatively  lays  down  the  lajnr;"  and  Lord  Campbell,  p.  519,  says: 
'*  The  case  of  Duncan  v,  Findlater  is  directly  in  point,  — that  decision  gave 
universal  satisfaction,  and  the  mistaken  practice  which  it  overthrew  has  since 
been  universally  scouted."  On  the  contrary,  the  Judges,  speaking  by  Mr. 
Justice  Blackburn,  and  Lord  Webtburt,  in  the  case  of  The  Mersey  Docks 
V.  Gibbs,  11  H.  L.  Cas.  686  ;  s.  c.  L.  R.  1  H.  L.  93,  expressly  dissent  from 
the  opinion  of  Lord  Cottenham  upon  this  point  as  given  in  Duncan  v.  Find- 
later.  See  Benett  v,  Wyndham,  4  De  G.,  F.  &  J.  259,  where  a  trustee,  of 
whom  damages  had  been  recovered  for  an  injury  done  to  a  third  person  while 
the  trustee  was  acting  in  the  due  discharge  of  his  duty  as  such  trustee,  was 
held  entitled  to  indemnity  out  of  the  trust  estate. 
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eral  Road  Act,  1  and  2  William  4,  c.  43,  §  16,  by  which  the 
trustees  of  eveiy  tiirnpike-road  were  authorized  to  sue  and  be 
sued,  in  all  actions  or  processes,  in  the  name  of  their  clerk  or 
treasurer  for  the  time  being. 

The  summons  narrated,  that  the  trustees,  (a)  "  or  their 

*  895    surveyors  or  contractors,  or  other  person  or  *  persons  for 

whom  these  trustees  were  and  are  responsible,  were  en* 
gaged  in  constructing  or  repairing  a  large  drain  or  ditch,  running 
along  the  side  of  the  turnpike :  that  a  quantity  of  stones,  in- 
tended to  be  used  in  that  operation,  had  been  thrown  down,  and 
allowed  to  remain  on  the  road,  so  as  to  form  a  dangerous  obstruc- 
tion to  travellers  at  night:  that  the  trustees,  or  workmen,  or 
others  employed,  permitted  the  stones  to  remain  on  the  road  with- 
out adopting  the  precautions  necessary  to  be  taken  to  prevent 

(a)  The  trustees  were  appointed  under  a  local  Act,  2  Will.  4,  c.  82,  which 
contained  the  following  enactment :  **  Sect.  16.  And  be  it  farther  enacted 
and  declared,  that  at  any  of  the  stated  general  meetings  of  trustees,  it  shall 
be  lawful  for  the  said  trustees  to  direct  the  tolls  arising  at  the  gates  or  turn- 
pikes erected  or  to  be  erected  on  the  said  roads,  to  be  applied  towards  making* 
repairing,  upholding,  and  improving  the  aforesaid  roads  and  bridges  thereon 
respectively,  in  such  manner  as  the  said  trustees  shall  think  fit ;  and  paying 
the  expense  of  management,  interest  of  the  money  borrowed,  advanced,  and 
owing  at  the  time  ;  and  the  surplus  shall  be  appropriated  annually  to  extin- 
guish the  principal  of  the  money  so  borrowed,  advanced,  and  owing,  and  to 
no  other  purpose  whatsoever." 

The  1  &  2  Will.  4,  c.  43,  is  the  General  Turnpike  Act  for  Scotland.  The 
second  section  of  that  Act  is  in  the  following  terms  :  *'  And  whereas  it  is  of 
great  importance  that  one  uniform  system  should  be  adhered  to  in  the  laws 
for  regulating  the  management  and  maintenance  of  turnpike-roads  through- 
out Scotland  ;  be  it  therefore  enacted,  that  from  and  after  the  passing  of  this 
Act,  all  the  enactments,  provisions,  matters,  and  things  in  this  Act  contained, 
shall  extend  to  all  local  Acts  of  Parliament  now  in  force,  and  to  all  Acts  of 
Parliament  which  shall  hereafter  be  passed  for  making,  &c.,  any  turnpike- 
road  in  Scotland." 

By  the  101st  section  it  was  enacted,  *'  That  if  the  surveyor  of  any  turnpike- 
road,  or  any  contractor,  or  other  person  employed  on  such  road,  shall  lay  on 
any  part  of  any  such  road  any  heap  of  stones,  or  other  materials  for  the  repair 
thereof,  and  shall  permit  the  same  to  remain  longer  than  necessary  for  the 
breaking  and  spreading  of  such  materials  ;  or  shall  lay  on  any  such  road  any 
matter  or  thing,  or  shall  knowingly  permit  to  remain  on  any  part  of  any  such 
road  any  matter  or  thing  which  may  endanger  the  safety  of  any  passenger ; 
or  shall  dig  any  pit,  or  make  any  cut  on  any  turnpike-road,  without  sufficiently 
fencing  the  same,  such  person  shall,  for  every  such  offence,  forfeit  and  pay  a 
sum  not  exceeding  5/.  over  and  above  the  damages  occasioned  thereby  and 
expenses ;  and  it  shall  be  lawful  for  any  person  travelling  along  any  turnpike- 
road  to  prosecute  for  such  sum,  damages,  and  expenses,  in  manner  herein 
after  provided." 
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danger;  that  the  pursuer,  having  occasion  to  travel  along  the 
road  by  night,  in  a  gig,  accompanied  by  his  son,  the  gig  . 
came  in  contact  with  the  stones,  and  viras  *overturned,  *  896 
by  which  the  pursuer  himself  was  injured,  and  his  son  so 
seriously  hurt  that  he  died  in  consequence  of  the  injuries  received." 
The  summons  concluded  for  payment  of  a  sum  of  5001.  for  sola- 
tium to  the  pursuer,  on  account  of  the  death  of  the  boy,  and  for 
a  farther  sum  of  5002.  as  a  compensation  for  the  loss  and  injuries 
which  he  alleged  he  himself  had  sustained.  The  plea  in  law  for 
the  pursuer  was  to  the  effect,  that,  ^'  having  sustained  injury  in 
his  person,  property,  and  feelings,  as  set  forth  in  the  revised  con- 
descendence, from  the  wrongful  acts  of  the  trustees  upon  the 
Dundee  and  Perth  turnpike-road,  or  of  othera  in  their  employ- 
ment and  acting  by  their  authority,  the  defender,  as  representing 
these  parties,  is  liable  in  damages,  as  reparation  and  solatium^  to 
the  pursuer,  conform  to  the  conclusions  of  the  libel."  The  pleas 
for  the  appellant,  as  representing  the  trust,  were,  that  the  pur- 
suer was  not  entitled  to  damages  on  account  of  his  son's  death ; 
that  the  injuries  to  the  pursuer  himself  were  not  of  a  nature  to 
give  rise  to  any  claim  of  damage ;  and  "  that,  at  any  rate,  the 
overturn  and  consequent  injury,  such  as  it  was,  not  having  arisen 
from  misconduct  on  the  part  of  the  trustees,  or  of  any  person 
for  whom  they  are  in  law  responsible,  or  from  any  cause  for  which 
they  are  legally  responsible,  the  defender  is  entitled  to  absolvitur.^* 
The  fact  that  the  defender  was  the  treasurer  of  the  trustees  was 
admitted.  The  issue  raised  on  the  record  was  in  the  following 
terms :  "  Whether,  on  or  about  the  23d  day  of  October,  1836, 
the  pursuer  and  the  late  Henry  Findlater,  his  son,  while  travel- 
ling in  a  gig  along  the  said  road,  near  the  west  half-way  house, 
were  overturned  through  the  fault  or  negligence  of  the  said 
trustees,  or  others  in  their  employment,  to  the  loss,  injury,  and 
damage  of  the"  pursuer  ?  " 

*  The  cause  came  on  for  trial  on  the  18th  of  July,  1837,  *  897 
before  the  Lord  President.  Evidence  was  given  on  the 
part  of  the  pursuer,  from  which  it  appeared,  that  about  the  time 
when  the  accident  happened,  a  large  open  drain,  on  the  side  of 
the  turnpike-road,  which  had  been  constructed  by  an  adjoining 
proprietor,  and  was  conceived  by  the  road  trustees  to  be  very 
dangerous  to  passengers,  was  in  the  course  of  being  filled  up 
under  the  superintendence  of  the  surveyor  of  the  trust,  and  under 
general  directions  from  the  trustees,  to  the  effect  that  the  drain 
should  be  filled.     The  stones  which  were  intended  to  be  used  in 
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this  operation  were  carted  to  this  place  on  the  afternoon  of  the 
28d  of  October,  and  placed  in  the  immediate  neighbourhood  of 
the  ditch.  They  were  piled  up  upon  the  footpath  and  upon  a 
part  of  the  road.  Late  in  the  evening  of  that  day,  it  appeared 
that  the  pursuer  passed  the  spot  in  question  on  his  return  from 
Dundee.  It  happened  that  a  carter  was  in  the  middle  of  the 
road,  to  whom  the  pursuer  called  out  to  know  whether  there  was 
room  to  pass.  He  was  told  that  he  might  pass.  The  night  was 
extremely  dark,  —  there  were  no  lights  in  the  pursuer's  gig,  —  the 
wheels  came  in  contact  with  the  stones,  the  gig  was  overturned, 
and  thus  the  accident  happened. 

No  evidence  whatever  was  offered  to  connect  the  trustees  di- 
rectly with  the  cause  of  the  accident  in  question.  Ifc  was  not 
pretended  that  they  were  in  the  slightest  degree  accessory  to  the 
placing  of  these  stones  on  or  near  the  toad.  The  trustees  had 
given  a  general  direction  that  this  drain  should  be  filled :  they 
gave  no  direction  as  to  the  particular  mode  in  which  the  opera- 
tion should  be  carried  through.  They  intrusted,  as  in*  similar 
circumstances,  the  execution  of  the  whole  details  to  their 
*  898  surveyor,  and  the  operation  was  *  carried  on  under  his 
direction  by  persons  whom  he  employed. 

The  learned  Judge  directed  the  jury  "  that  road  trustees  on  a 
public  road  are  liable  for  any  injury  which  may  happen  to  pas- 
sengers in  consequence  of  the  negligence  or  improper  conduct  of 
labourers,  or  surveyors,  or  other  persons  employed  by  the  trus- 
tees, or  by  the  officers  of  the  trustees,  when  engaged  in  any 
operation  performed  under  authority  of  the  trustees : "  and  under 
this  direction  the  jury  found  a  verdict  for  the  pursuer  for  damages 
to  the  amount  of  800^,  of  which  600Z.  were  given  as  reparation 
for  the  death  of  the  son,  and  300Z.  for  the  injury  sustained  by  the 
pursuer  himself.  Exceptions  were  taken  to  this  direction,  and 
were  argued  in  the  usual  manner,  and  an  interlocutor  was  pro- 
nounced, disallowing  these  exceptions.  Another  interlocutor 
was  afterwards  pronounced,  giving  final  judgment  and  awarding 
costs  to  the  pursuer.  The  defender  appealed  against  these 
interlocutors. 

The  Attorney- O-eneral  and  the  Lord  Advocate^  for  the  appel- 
lant.—  This  is  a  case  of  the  most  extraordinary  kind.  The 
Scotch  Judges  have  construed  a  British  Act  of  Parliament,  (a) 

(a)^Thel&2  Will,  4,0.43. 
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the  General  Turnpike  Act,  as  a  mere  provision  of  Scotch  law. 
In  one  important  point  the  English  and  Scotch  law  differ  from 
each  other.  By  the  English  law,  if  a  man's  wife  or  son  should 
be  killed  on  the  spot,  he  could  have  no  action  against  the  person 
whose  negligence  had  caused  the  death.  The  English  law  allows 
no  solatium  iu  this  respect.  The  Scotch  law,  however,  says 
more  sensibly,  that  in  such  a  case  a  solatium  shall  be 
granted  to  the  *  person  injured  in  his  happiness  and  cir-  *  899 
cumstances  by  the  death  of  his  wife  or  child.  In  the 
present  case,  there  is  no  intention  to  dispute  the  general  right  to 
maintain  such  an  action.  The  objection  is,  that  the  action  has 
been  brought  against  the  wrong  person.  The  action  ought  to 
have  been  brought  against  the  individual  who  caused  the  mis- 
chief, not  against  the  trustees,  who  are  in  no  way  responsible  for 
it.  In  this  case,  the  trustees  cannot  be  made  personally  liable, 
for  that  would  be  to  get  at  the  toUs  indirectly,  when  the  legislat- 
ure had  distinctly  declared  that  the  tolls  should  not  be  liable  for 
any  such  purpose.  The  Scotch  Judges  admit  this  to  be  the  rule 
of  the  English  law ;  but  they  say  that  the  construction  of  this 
statute  is  a  rule  of  Scotch  law,  and  must  be  governed  by  the 
rules  of  the  Scotch  law.  This  is  the  error  complained  of  by  the 
appellant.  The  statute  in  question  is  the  1  &  2  Will.  4,  c.  43. 
It  is  a  British  statute,  and  must  receive  a  liberal  construction ; 
its  provisions  must  not  be  defeated  by  the  mere  technical  rules  of 
the  Scotch  law.  No  personal  blame  is  imputed  to  the  trustees ; 
and  the  question  therefore  is,  whether  the  trustees,  as  a  body,  are 
liable  for  an  injury  which  was  not  caused  by  the  personal  miscon- 
duct of  any  of  them.  The  words  in  the  libel  are,  "  the  trustees 
or  others  in  their  employ."  The  Lord  President's  direction  on 
the  point  goes  to  throw  the  liability  for  accidents  of  this  sort 
directly  upon  the  trust  fund.  To  that  direction  there  was  a  bill 
of  exception ;  and  there  can  be  no  doubt,  that  neither  in  prin- 
ciple nor  in  practice  can  the  direction  be  justified.  This  is  an 
action  ex  delicto^  imputing  personal  blame  to  the  defendants ; 
and,  consequently,  the  funds  of  the  trust  cannot  be  made  answer- 
able in  this  action.  If  the  trustees  are  to  be  made  person- 
ally *  responsible,  it  can  only  be  in  respect  of  personal  *  900 
misconduct,  and  personal  misconduct  is  not  even  charged 
against  them.  In  no  way,  therefore,  neither  in  law  nor  in  fact, 
is  this  action  rightly  adopted,  as  there  are  no  Scotch  authorities 
directly  in  point ;  and  as  the  law  is,  in  this  respect,  the  same  in 
both  countries,  English  cases  may  with  propriety  be  cited.    It  is 
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clear  that  an  action  of  this  sort  is  not  maintainable  nnder  the 
circumstances  of  this  case.  Harris  v.  Baker,  (a)  Trustees 
appointed  under  an  Act  of  Parliament  are  not  liable  for  the  neg- 
ligence of  artificers  employed  under  their  authority.  HcM  v. 
Smith.  (4)  The  cases  of  Boulton  v.  Orowther^  (<?)  and  Hwm^ 
phrieH  V.  MearB^  (d)  are  to  the  same  effect ;  and  these  authorities 
are  considered  so  completely  to  have  settled  the  point,  that  the 
attempt  to  maintain  an  action  of  this  kind  would  now  never  be 
made  in  Westminster  Hall. 

Mr.  Pemberton  and  Mr.  Anderson^  for  the  respondent. —  These 
interlocutors  are  correct.  The  law  in  the  two  countries  is  not 
the  same ;  and  this  being  a  Scotch  case,  must  be  decided  by  the 
rules  and  principles  of  the  Scotch  law.  The  English  cases  cited 
on  this  occasion  are  inapplicable.  There  have  been  many  cases  in 
Scotland  where  the  liability  of  road  trustees,  or  of  other  persons 
liable  to  perform  a  public  duty,  and  yet  neglecting  it,  has  been 
fully  maintained.  The  first  of  these  cases  is  that  of  /nne«  v.  The 
Magistrates  of  the  City  of  JSdinburgh.  (e)  There  a  pit  had  been 
dug,  into  which  the  pursuer  fell,  and  injured  himself;  and  the 

magistrates  were  held  liable  in  damages,  because  it  was 
*  901    their  duty  *  to  see  that  no  such  dangerous  things  existed 

in  the  public  thoroughfares.  Then  came  the  case  of  Grunn 
V.  Gardener^  (^)  and  afterwards  that  of  M'Laghlan  v.  The  Wig^ 
ton  Road  Trustees.  (K)  In  the  first  of  these  cases  the  road  trustees 
had  improperly  allowed  some  stones  to  remain  on  the  road,  and 
they  were  held  responsible,  both  to  the  proprietors  of  a  stage- 
coach and  to  a  passenger  by  the  coach,  who  had  been  injured.  In 
the  latter  case,  the  trustees  were  equally  held  liable,  because  a 
contractor  in  their  employment  had  culpably  omitted  to  shut  up 
an  old  road,  in  consequence  of  which  negligence  the  pursuer  had 
been  seriously  injured.  The  placing  of  the  stones  here  was  an 
act  done  in  the  course  of  the  management  of  the  road,  and  that 
act  having  been  done  in  such  a  manner  as  to  cause  an  injury  to 
an  individual,  the  trustees  are  bound  to  afford  compensation.  No 
question  of  the  personal  liability  of  the  trustees  is  raised  here. 
There  is  no  imputation  of  personal  misconduct  on  them ;  but  as 

(a)  4  M.  &  Sel.  27.  (h)  2  Bing.  156. 

(c)  4  Dowl.  &  Ry.  195.  (rf)  Man.  &  Ry.  187. 

\e)  Morr.  13189. 

Ig)  2  Murray's  Cases  in  the  Jury  Court,  194  ;  Id.  201-211. 
(h)  4  Murray,  216. 
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they  have  employed  persons  to  do  the  work  which  the  statute  has 
authorized  them  to  cause  to  be  done,  they  must  be  held  respon- 
sible, as  employers,  for  the  misconduct  of  the  persons  they  have 
employed.  This  is  a  general  rule  of  law.  The  master  is  liable 
for  the  act  of  his  servant,  where  that  act  is  done  in  the  ordinary 
course  of  the  servant's  employ.  That  is  precisely  the  case  here. 
Mr.  Erskine  lays  it  down  as  a  general  rule,  (a)  that  **  as  to  per- 
sons liable  to  repair  damage,  it  is  he  who  does  the  wrong  must 
repair  it ;  and  whoever  gives  a  mandate  or  order  for  it,  is  held  as 
the  doer ; "  and  this  principle  was  fully  recognized  in  the  cases 
already  cited.  Under  these  circumstances,  it  is  clear  that 
•  whatever  may  be  the  law  of  England  and  the  English  *  902 
authorities,  they  cannot  be  permitted  to  overrule  the  prin- 
ciples of  Scotch  law  and  Scotch  cases.  The  Scotch  law  admits  a 
demand  like  the  present ;  this  is  the  proper  form  of  proceeding  to 
enforce  it ;  and  the  direction  of  the  Judge  at  the  trial  was  right, 
and  the  interlocutors  must  be  affirmed.  But  even  the  English 
authorities  show  that  this  action  is  maintainable  in  its  present 
form ;  and  Bush  v.  Steinman^  (6)  and  MatthewB  v.  The  West 
Middlesex  Waterworks  Company^  (c)  prove  that  the  judgment  of 
the  Court  below  has  proceeded  on  correct  principles  of  law,  and 
ought  to  be  affirmed. 

The  Lord  Chancellor, —  In  this  case,  my  Lords,  there  is  sup- 
posed to  be  somewhat  of  conflict  of  decisions  in  this  country  and 
in  Scotland,  upon  a  point  raisecl  on  the  construction  of  an  Act  of 
Parliament.  The  earliest  case  in  Scotland  occurred  in  the  year 
1798 ;  the  English  cases  go  upon  principles  established  at  a  much 
earlier  period ;  notwithstanding  which,  the  earlier  decisions  of 
the  Courts  of  England  have  been  objected  to  in  the  argument,  as 
attempting  to  overrule  the  decisions  of  the  Courts  of  Scotland. 
It  is  important  to  preserve  the  law  of  Scotland  where  it  really 
differs  from  that  of  England ;  but  where  that  is  not  so,  and  no 
principle  of  conflicting  law  is  involved,  it  is  a  reproach  to  any 
system  of  law  that  there  should  be.,  in  matters  of  the  same  kind 
and  on  subjects  of  the  same  legislation,  a  different  rule  of  con- 
struction applied  in  one  part  of  the  kingdom  and  in  another. 
In  looking  into  the  authorities  in  this  case,  I  have  in  vain 
sought  for  a  rule  of  Scotch  law  *  peculiar  to  that  country ;  ♦  903 
and  in  the  English  law,  I  find  that  the  principle  on  which  the 

(a)  Bk.  iii.  tit.  1,  §  15.  (6)  1  Bos.  k  Pul.  404. 

(c)  3  Camp.  403. 
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liability  of  employers  is  founded,  was  fully  recognized  in  the  time 
of  Lord  Holt  in  Lane  v.  Cotton^  (a)  and  applied  in  Bu»h  v.  Stein- 
man^  (J)  where  it  was  pushed  to  its  fullest  extent.^  Indeed,  there 
is  one  Scotch  case,  that  of  Linwood  v.  Van  Hathom^  (c)  which  is 
much  more  restrictive  in  respect  to  the  liability  of  trustees  than 
some  of  the  English  cases,  and  certainly  more  so  than  the  case 
I  have  just  mentioned.  But  it  is  supposed  that  the  regulations 
of  the  law  are  not  the  same  in  both  countries  upon  this  point. 
When  trusts  are  created,  it  is  plain  that  for  the  public  benefit  the 
Courts  should  have  a  common  principle  of  dealing  with  them,  on 
which  might  be  engrafted  such  special  rules  as  it  seemed  advisable 
to  adopt  on  account  of  the  particular  circumstances  of  one  or 
other  of  the  two  countries.  In  England,  we  have  long  held  that 
trustees  of  a  turnpike-road  are  not  liable  in  cases  of  this  sort. 
Baker  v.  Harris^  (d)  Humphries  v.  Mear%^  («)  and  Hall  v.  Smith, 
(jg)  In  all  these  cases  it  was  distinctly  held  that  such  triLstees 
are  not  answerable  but  for  their  own  personal  default.  There  is 
another  class  of  cases  in  which  it  has  been  decided  that  trustees 
exceeding  the  authority  given  them  may  be  personally  liable,  but 
keeping  within  it  they  are  not  answerable.  In  this  instance  there 
is  no  pretence  for  setting  up  personal  liability.  In  some  cases,  it 
is  true,  a  person  injured  may  be  without  a  remedy ;  but  the  fact 
that  he  may  be  so  will  not  alter  the  principle  of  law 
*  904    which  was  left  him  in  that  situation.    The  British  *  Plate 

(a)  12  Mod.  488.  (6)  1  Bos.  &  Pul.  404. 

(c)  Fac.  Coll.  11  March,  1817.  (d)  4  M.  &  Sel.  26. 

(«f)  1  Man.  &  Ry.  187.  {g)  2  Bing.  156. 

*  The  doctrine  of  the  case  of  Bush  v,  Steinman  was  approved  and  adopted 
in  New  Hampshire,  after  full  consideration  of  the  cases  upon  the  point  since 
decided,  in  Stone  v.  Cheshire  B^ilroad  Corp.,  19  N.  H.  427.  In  Lowell  o. 
Lowell  &  Boston  Railroad  Corp.,  23  Pick.  81,  Mr.  Justice  Wilde,  having 
cited  the  case  of  Bui«h  t;.  Steinman,  and  stated  the  facts  of  it,  said  :  *'  This 
decision  is  fuUy  supported  hy  the  authorities  cited  and  hy  well  estahlished  prin- 
ciples.'' The  same  doctrine  was  acted  upon,  to  some  extent,  in  Stone  v.  Cod- 
man,  15  Pick.  297.  But  in  Earle  v.  Hall,  2  Met.  353,  the  Court  gave  it  only 
a  cautious  recognition.  Full  assent  seems  to  have  been  given  to  it  by  Chan- 
cellor Walworth,  and  Hand,  Senator,  in  New  York  v.  Bailey,  2  Denio, 
433.  But  the  doctrine  of  Bush  v.  Steinman  was  repudiated,  in  Hilliard  v. 
Richardson,  3  Gray,  349,  in  which,  on  page  363,  Mr.  Justice  Thomas  said  : 
**  Bush  V.  Steinman  is  no  longer  law  in  England.  If  ever  a  case  can  be  said 
to  have  been  overruled,  indirectly  and  directly,  by  reasoning  and  by  authority, 
this  has  been."  See  Chitty  Contr.  (10th  Am.  ed.)  64^  et  geq,,  and  notes, 
where  this  subject  is  fully  treated  and  the  cases  cited;  Ledher  v,  Wabash 
Nav.  Co.,  14  111.  85  ;  Willard  v.  Newbury,  22  Vt.  458  ;  Batty  v.  Duxbuiy, 
24  Vt.  155. 
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Glass  Company  v.  Meredith^  (a)  and  Boulton  v.  Crowther^  (6) 
the  fonner  decided  in  1792,  are  cases  that  may  be  referred  to, 
as  showing  that  where  trustees  or  commissioners  are  appointed 
under  a  public  Act,  they  are  not  responsible  for  the  consequences 
of  an  act  done  within  the  scope  of  their  authority.  In  both  these 
cases,  if  the  plaintiff  had  obtained  a  judgment,  it  would  have  been 
against  a  public  body  as  such,  and  it  was  not  therefore  necessary 
to  consider  the  question  of  the  personal  liability  of  the  trustees. 
In  Hall  V.  Smithy  (c)  Lord  Wynford  said,  *'  If  commissioners 
under  an  Act  of  Parliament  order  something  to  be  done  which  is 
not  within  the  scope  of  their  authority,  or  are  themselves  guilty 
of  negligence  in  doing  that  which  they  are  empowered  to  do,  they 
render  themselves  liable  to  an  action ;  but  they  are  not  answer- 
able for  such  as  they  are  obliged  to  employ."  The  true  distinction 
is  here  taken,  and  the  law  thus  laid  down  has  ever  since  been 
recognized  in  England. 

The  first  action  in  Scotland,  Innes  v.  The  Maffistrates  of  the 
City  of  Edinburgh^  occurred  in  February,  1798,  and  is  reported 
in  Morrison,  (d^  It  is  in  substance  this,  that  a  person  receiving  a 
material  injury  from  falling  during  the  night  into  a  temporary  pit 
in  one  of  the  lanes  of  a  burgh,  was  found  entitled  to  damages  from 
•the  magistrates,  although  a  considerable  degree  of  precaution  had 
been  used*  by  those  who  dug  the  pit  to  prevent  such  accidents. 
But  that  case  proceeded  almost  entirely  on  the  principle  that 
it  was,  by  the  Scotch  law,  the  duty  of  the  magistrates 
*fo  see  that,  in  every  operation  carried*  on  within  the  *905 
burgh,  sufficient  precautions  were  taken  for  the  safety  of  the 
passengers :  and  on  that  ground  the  judgment  expressly  proceeded. 
At  that  time,  therefore,  the  rule  now  considered  part  of  the  law 
of  Scotland  could  not  have  been  established.  Then  come  the 
Waddell  Cases,  (e)  Whether  the  finding  in  those  cases  against 
the  trustees  was  right  or  wrong,  is  a  matter  that  cannot  affect  the 
present,  for  it  was  there  expressly  found  that  there  had  been  cul- 
pable negligence  on  the  part  of  the  defendants  in  removing  the 
stones.  Then  comes  the  case  of  M^Laghlan  v.  The  Road  Trustees 
of  Wiffton,(£^  which  occurred  in  1820,  and  is  supposed  to  overrule 
in  Scotland  the  principle  to  be  drawn  from  the  English  cases. 
But  that  was  what  we  should  call  here  a  Nisi  Prius  case,  and  was 
not  affirmed  by  the  Judges  in  the  Court  above :  it  cannot,  there- 

(a)  4  T.  R.  794.  (6)  2  B.  &  C.  703  ;  4  Dowl.  &  Ry.  145. 

(c)  2  Ring.  156.  (d)  Morr.  13189. 

(e)  2  Murray,  201-211.  (g)  4  Murray,  216. 
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fore,  possess  more  than  a  seeondaij  degree  of  authority.  MUler 
V.  The  Rood  Trustees  of  Calder^(ji)  in  1827,  was  another  case  of 
the  same  sort,  and  was  also  not  taken  before  the  full  Court  of 
Session  ;  and  Aitken  v.  Peebleshire  Trustees^  in  1836,  is  subject  to 
the  same  observation.  Besides,  in  the  last  two  cases  the  liability 
of  the  trustees  was  assumed,  and  consequently  neither  of  them 
can  be  an  authority  in  the  present  argument.  Mitchell  v.  The 
Police  of  Edinburgh^  (6)  and  other  cases  of  a  similar  sort,  are  like- 
wise inapplicable,  as  they  all  depended  on  the  particular  circum- 
stances of  the  cases,  or  the  particular  words  of  a  statute.  Such 
is  the  state  of  opinion  to  be  collected  from  the  cases  among  the 

Scotch  lawyers.  The  Judges  in  Scotland  say  that  the  law 
♦  906    is  established  there,  and  that  the  practice  is  in  *  conformity 

with  the  decision  in  this  case ;  but  when  we  come  to  ex- 
amine the  authorities,  this  does  not  appear  to  be  the  case.  If  the 
decisions  had  been  such  as  are  supposed,  and  had  proceeded  on  an 
erroneous  view  of  the  law,  it  would  be  the  duty  of  this  House  to 
correct  the  error ;  but  fortunately  there  is  no  such  difficulty  to 
overcome. 

Independently  of  the  authorities,  let  us  first  inquire  what  are 
the  merits  of  the  case  on  the  statute  under  which  these  trustees 
act.  It  has  been  said  that  that  question  has  not  been  properly 
raised  by  the  terms  of  the  issue.  But  the  question  submitted  to 
the  Court  was,  whether  the  plaintiff  was  entitled  to  recover  for 
the  loss,  injury,  and  damage,  &c.  The  word  "  injury  "  seems  to 
me  sufficiently  to  raise  the  point ;  and  in  a  similar  case  occurring 
in  Chancery,  I  remember  that  Lord  Eldon  directed  an  issue  in 
nearly  the  same  terms.  Under  this  issue  the  jury  would  not  have 
to  find  a  verdict  without  being  of  opinion  that  the  plaintiff  was 
entitled  to  redress,  and  so  the  Judge  must  have  considered  it. 
The  learned  Judge  said,  "  the  road  trustees,  in  forming  a  road, 
are  liable  for  any  injury  which  may  happen  to  passengers  in 
consequence  of  the  negligence  or  improper  conduct  of  labourers 
or  surveyors,  or  other  persons  employed  by  the  trustees,  or  by 
the  officers  of  the  trustees,  when  engaged  in  any  operation 
performed  under  the  authority  of  the  trustees."  If  the  law 
thus  laid  down  to  the  jury  is  wrong,  the  verdict  which  has  been 
given  in  consequence  of  it  cannot  be  permitted  to  stand.  The 
law  is  stated  to  be  that  the  road  fund  is  liable  for  the  misconduct 
of  any  person  employed  by  the  road  trustees.  This  direction 
assumes  that  the  act  done  was  an  act  not  within  the  provisions  of 

(a)  4  Murray,  563.  (6)  11  Shaw  &  D.  287. 
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the  statute,  that  it  was  not  done  in  consequence  *of  *907 
those  provisions ;  for  otherwise  the  direction  would  be  in 
that  respect  improper,  since  whatever  is  done  under  the  au- 
thority of  the  statute  gives  no  right  of  action.  If  that  was  not 
so,  the  result  would  be  that  all  the  damages,  though  not  arising 
from  any  act  done  by  the  immediate  authority  of  the  road  trus- 
tees, would  be  liable  to  be  compensated  out  of  the  trust  fund  ;  a 
proposition  which  certainly  cannot  be  supported  by  the  law  which 
regulates  the  liability  of  master  and  servant.  Reference  has  then 
been  made  to  the  10th  section  of  the  General  Turnpike  Act,  which 
authorizes  the  trustees  to  appoint  surveyors  and  other  officers,  with 
reasonable  salaries,  as  showing  that  the  persons  employed  on  the 
works  must  be  considered  as  their  servants  ;  and  therefore  as  per- 
sons for  whose  conduct  they  are  answerable.  But  I  think  that 
argument  cannot  be  supported ;  and  at  the  utmost  it  is  but  an 
inferential  ai-gument  adduced  to  support  a  proposition  directly 
contrary  to  the  plainest  words  of  the  statute,  by  -which  it  is 
ordained  that  the  funds  thereby  raised  shall  be  applied  to  the 
purposes  therein  set  forth,  "  and  to  no  other  purposes  whatso- 
ever." It  is  impossible  to  suppose  that  the  framers  of  this  stat- 
ute contemplated  that  any  part  of  this  fund  would  be  appropriated 
for  the  purpose  of  affording  compensation  for  any  act  of  the  per- 
sons who  might  be  employed  under  the  authority  of  the  trustees. 
If  the  thing  done  is  within  the  statute,  it  is  clear  that  no  com- 
pensation can  be  afforded  for  any  damage  sustained  thereby, 
except  so  far  as  the  statute  itself  has  provided  it;^  and  this  is 
clear  on  the  legal  presumption  that  the  act  creating  the  damage 
being  within  the  statute  must  be  a  lawful  act.  On  the  other 
hand,  if  the  thing  done  is  not  within  the  statute,  either 
from,  the  party  doing  it  having  exceeded  the  *  powers  con-  *  908 
ferred  on  him  by  the  statute,  or  from  the  manner  in  which 
he  has  thought  fit  to  perform  the  work,  why  should  the  public 
fund  be  liable  to  make  good  his  private  error  or  misconduct?* 
Cases  may  possibly  be  supposed  in  which  the  funds  raised  by  a 
statute  would  be  liable  for  acts  done  strictly  in  pursuance  of  the 
directions  of  that  statute,  but  none  in  which  such  funds  would 
be  liable  for  acts  done  without  the  authority  of  the  statute.    Find- 

^  See  Angell  Watercourses  (6th  ed.)  §  484  ;  Adams  v.  The  London  & 
Blackwall  Railway  Co.,  2  Mac.  &  G.  (Am.  ed.)  131,  and  cases  collected  in 
note  (1). 

s  See  the  remarks  of  the  Judges  on  this,  in  The  Mersey  Docks  v,  Gibbs, 
L.  R.  1  H.  L.  117  ;  s.  o.  11  H.  L.  Gas.  720. 
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ing,  therefore,  the  rule  of  law  clearly  established  in  England,  and 
nothing  in  the  Scotch  law  contrary  to  that  rule  ;  and  finding,  too, 
that  the  earliest  cases  in  the  Scotch. Courts,  supposed  to  be  really 
conflicting  with  the  English  authorities,  go  no  further  back  than 
1820, 1  do  not  hesitate  to  say  that  the  practice  supposed  to  be 
established  by  them  in  the  Courts  of  Scotland  is  decidedly  errone- 
ous ;  and  I  therefore  propose  to  your  Lordships  to  reverse  all  the 
interlocutors,  but  without  costs. 

Lord  Brougham.  —  I  entirely  agree  with  the  view  taken  of 
this  case  by  my  noble  and  learned  friend.  The  question  is  one 
not  of  ordinary  importance,  whether  it  respects  the  state  of  the 
law,  or  the  rights  and  duties  of  trustees,  of  men  who  have  some- 
times to  act  under  very  difficult  circumstances. 

I  entirely  agree  with  the  doctrine  that,  as 'this  is  a  Scotch  law 
question  referring  to  the  powers  of  Scotch  trustees,  and  to  be 
decided  in  a  Scotch  Court,  and  coming  here  by  way  of  appeal, 
your  Lordships  must  look  at  it  as  if  you  were  Judges  sitting  in  a 
Scotch  Court ;  and  that  the  principles  of  the  Scotch  law,  whether 
derived  from  text-books  or  from  the  decisions  of  the  Judges  there, 
must  be  referred  to  as  your  guides  in  coming  to  a  conclusion  on 
this  case.     But  though  that  would  show  that,  if  there  be  a 
*  909    principle  of  the  *  Scotch  law  to  support  the  present  deci- 
sion, and  that  if  all  the  authorities  hitherto  have  laid  down 
one  rule,  that  rule  must  m  this  case  be  followed  in  preference  or 
even  in  opposition  to  the  rule  which  would  have  prevailed  had 
any  man  in  England  brought  the  question  before  our  Courts,  yet 
I  hold  it  to  be  clear,  nothing  more  so,  that  if,  on  the  contrary,  the 
Scotch  law  is  silent,  if  there  is  not  any  case  nor  any  authority  of 
any  text-writer  at  variance  with  the  principle  on  which  the  mat- 
ter would  be  decided  in  the  English  law,  we  are  bound  in  such  a 
case  as  this,  when  we  are  construing  a  British  Act  of  Parlia- 
ment, where  there  is  no  decision  against  us,  to  yield  to  the  doc- 
trine which  would  regulate  us  in  our  own  Courts,  in  order  to 
avoid  the  inconvenience  of  different  rules  of  law  existing  in  two 
countries  having  the  most  constant  intercourse  and  living  under 
the  same  government,  and  subject,  so  far  as  the  highest  Court  of 
appeal  is  concerned,  to  the  decision  of  the  same  supreme  tribunal. 
There  may  be  decisions  or  there  may  be  principles  opposed  to  our 
taking  such  a  course.     That  there  was  no  such  decision  previous 
to  1820  is  admitted,  that  all  the  cases  which  have  been  decided 
have  been  upon  the  terms  of  particular  turnpike  trusts  is  not 
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denied ;  that  therefore  no  general  rule  has  been  laid  down  by  the 
Scotch  Courts  maybe  taken  as  admitted,  but  it  may  be  that  some 
case  has  been  decided  extending  the  liability  of  persons  for  the 
acts  of  their  agents  beyond  the  limit  assigned  to  it  by  the  law  of 
England.  But  such  is  not  the  fact ;  on  the  contrary,  it  is  found 
that  the  liability  of  the  principal  is  more  restricted  there  than 
here.  Such  a  case  as  that  of  Bu%h  y.  Steinman^  which  was  satis- 
factorily decided  here,^  if  it  had  happened  in  Scotland,  would  not 
!have  been  so  decided  there,  for  the  reason  I  have  just  men- 
tioned. The  rule  of  liability,  and  its  *  reason,  I  take  to  *  910 
be  this :  I  am  liable  for  what  is  done  for  me  and  under  my 
orders  by  the  man  I  employ,  for  I  may  turn  him  off  from  that 
employ  when  I  please  ;  and  the  reason  that  I  am  liable  is  this, 
that  by  employing  him  I  set  the  whole  thing  in  motion ;  (a)  and 
what  he  does,  being  done  for  my  benefit  and  under  my  direction, 
I  am  responisible  for  the  consequences  of  doing  it. 

In  the  present  case,  I  am  of  opinion  that  the  Scotch  law  does 
not  in  any  manner,  by  way  of  practice,  doctrine,  or  general  prin- 
ciple, allow  this  fund  to  remain  liable.  So  that  I  hold  it  to  be 
my  duty,  sitting  here,  to  set  right  the  course  which  the  Courts 
in  Scotland  have  taken.  That  will  be  done  by  reversing  the 
interlocutors  in  this  case.  This  case  will  not  then  be  inconsist- 
ent with  any  decision,  but  will  be  consistent  with  the  general 
principles  of  the  Scotch  law  ;  and  not  only  so,  but  consistent  at 
the  same  time  with  the  settled  law  of  England.  All  the  inter- 
locutors must  be  reversed.  The  costs  of  the  appeal  must  of 
course  be  given,  but  I  do  not  think  that  the  respondent  ought  to 
be  saddled  with  the  costs  of  the  Court  below. 

Interlocutors  reversed. 

(a)  The  Court  of  Queen's  Bench,  in  Wanstall  v,  Pooley,  Mich.  Term, 
1841,  acted  upon  this  principle  in  a  very  decided  manner.  A  comf actor  was 
absent  from  his  shop,  and  during  his  absence  his  sister  managed  the  business. 
She  wanted  to  send  out  some  corn  to  a  customer,  and  for  this  purpose  she 
employed  a  person  who  occasionally  worked  for  her  brother,  and  who  at  the 
time  of  such  employment  was  in  a  state  of  inebriety.  This  man  (contrary  to 
the  practice  of  the  comfactor's  shop)  took  out  the  com  on  a  small  warehouse 
truck,  which 'he  negligently  left  in  the  road,  whereby  a  person  driving  along 
in  a  chaise  was  injured.  The  comf  actor  was  held  liable  in  an  action  at  the 
suit  of  this  person,  on  the  ground  that  the  employment  of  a  tipsy  man  was  an 
act  of  negligence,  and  that  by  such  employment  he  set  the  whole  thing  in 
motion,  and  must  therefore  be  answerable  for  the  consequences.  — MS. 

1  But  see  ante,  903,  note  (1). 
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FROM  THE  COURT  OF  SESSION. 


STEWART  V.  STEWART  and  Others. 

1838. 

Mrs.  Maria  Campbell  Stewart Appellant. 

Ferdinand    Stewart    Campbell   Stewart,    and )  ^  ,    ^ 

Others. ^Respondents. 

Family  Arrangement.    Foreign  Law.     Client  and  Agent. 

The  widow,  brother,  and  sister  of  an  American  who  died  in  Italy,  leaving 
considerable  personal  estate  in  the  hands  of  trustees  in  Scotland,  agreed, 
by  advice  of  their  law  agent,  to  compromise  their  respective  claims  to  the 
succession  by  taking  equal  shares.  The  widow,  after  receiving  her  share, 
brought  an  action  in  Scotland  to  rescind  the  agreement,  on  the  ground  of 
having  thereby  sustained  injury  through  ignorance  of  her  legal  rights  and 
the  erroneous  advice  of  the  law  agent.  There  was  no  allegation  of  fraud 
against  him  or  against  the  parties  to  the  agreement. 

Held  that,  although  the  fair  inference  from  the  evidence  was  that  she  was 
ignorant  of  her  legal  rights,  and  would  not  have  entered  into  the  agreement 
had  she  known  them,  yet,  as  the  extent  of  her  ignorance  and  of  the  injury 
sustained  was  doubtful,  and  there  was  no  proof  of  fraud  or  improper  con- 
duct on  the  part  of  the  agent,  she  was  bound  by  his  acts  and  affected  by 
the  knowledge  which  he  was  presumed  to  have  of  her  rights,  and  was 
therefore  not  entitled  to  disturb  the  arrangement.' 


1  If  two  or  more  parties,  having,  or  supposing  they  have,  claims  upon  a 
given  subject-matter,  or  claims  upon  each  other,  agree  to  compromise  those 
claims,  and  to  come  to  a  settlement  of  the  matters  in  dispute  between  them 
without  resorting  to  litigation,  and  they  act  with  good  fai^,  and  stand  on  an 
equal  footing,  and  have  equal  means  of  knowledge  as  to  the  facts,  the  com- 
promise is  binding  in  equity.  Lucy's  Case,  4  De  6.,  M.  &  G.  (Am.  ed.)  356, 
and  note  (1),  and  cases  cited  ;  Stainton  v.  Carron  Company,  18  Beav.  146 ; 
80  L.  J.  Ch.  713  ;  Kerr  F.  &  M.  (1st  Am.  ed.)  124,  404,  434.  The  validity 
of  a  compromise  requires  not  only  good  faith  and  honest  intention,  but  also 
full  disclosure  ;  without  the  latter,  honest  intention  is  not  sufficient.  A  party 
to  a  compromise,  who  has  knowledge  of  a  fact,  must  not  take  upon  himself  to 
decide  that  such  fact  is  immaterial,  and  therefore  suppress  it,  if  it  coidd  by 
any  possibility  have  had  any  influence  on  the  decision  of  the  other  party. 
Kerr  F.  &  M.  (Ist  Am.  ed.)  124  ;  Scott  v.  Scott,  11  Ir.  Eq.  75  ;  Goymour  v. 
Pigge,  13  L.  J.  Ch.  322  ;  Greenwood  v.  Greenwood,  2  De  G.,  J.  &  S.  28; 
Brooke  v.  Lord  Mostyn,  2  De  G.,  J.  &  S.  ziz  ;  Lawton  v.  Campion,  18  Beav. 
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February  15,  19,  20,  26,  and  27.    March  1, 1838.    June  8,  1839. 

This  was  an  appeal  against  interlocutors  pronounced  in  an 
action  brought  by  the  appellant  to  reduce  an  agreement  into 
which  she  had  entered  with  the  above-named  respondent  and 
another  person,  who  was  not  a  party  to  the  action. 

*  The  succession  to  the  estate  of  Ascog,  in  the  county  of  *  912 
Bute,  and  to  other  estates  in  the  counties  of  Argyle  and 
Peebles,  in  Scotland,  was  opened,  on  the  death  of  Archibald 
M' Arthur  Stewart,  in  1815,  to  Frederick  Campbell  Stewart,  the 
appellant's  late  husband,  as  heir  male  of  tailzie  and  provision 
under  two  deeds  of  entail,  one  executed  in  1763  by  John  Murray, 
or  Stewart,  the  other  in  1783  by  the  said  A.  M'Arthur  Stewart. 
Both  deeds  contained  prohibitions  against  selling  the  entaUed 
estates,  but  no  corresponding  irritant  and  resolutive  clauses  in 
case  of  contravention  of  the  prohibitions.  Frederick  C.  Stewart 
was  a  barrister  in  the  city  of  Westmoreland  and  State  of  Vir- 
ginia, in  America,  of  which  he  was  a  native,  having  been  bom 
there  in  1787.  The  respondent,  his  brother,  was  bom  in  the 
same  State,  and  was  professor  in  a  college  there.  John  Campbell, 
their  father's  younger  brother,  was  a  barrister  in  the  same  city 
and  state,  but  he  was  bom  in  Scotland.  On  his  suggesting 
a  doubt,  when  the  account  of  Mr.  M' Arthur  Stewart's  death 
reached  them,  whether  he  or  his  elder  nephew,  Frederick,  was 
entitled  to  succeed  to  the  entailed  estates,  they  entered  into  an 
agreement,  to  which  the  respondent  was  a  party,  and  by  which, 
after  reciting  that  it  was  uncertain  on  whom  devolved  the  title 
to  the  succession,  and  that  they  were  anxious,  without  regard  to 
the  strict  right  of  either,  to  divide  the  estates  in  the  most  equitable 

87  ;  Partridge  v,  Stevens,  9  Jur.  (n.  s.)  742  ;  Lord  Belhaven's  Case,  3  De  6., 
J.  &  S.  41  ;  Currie  v,  Steele,  2  Sandf .  542 ;  Saltonstall  v.  Jordon,  33  Ala. 
49  ;  Birdsong  v.  Birdsong,  2  Head,  289  ;  Trigg  v.  Read,  5  Humph.  529.  If 
the  compromise  is  a  transaction  in  the  nature  of  a  family  arrangement,  or  if, 
under  the  circumstances  of  the  case,  it  was  the  duty  of  one  party  to  see  that 
the  nature  of  the  transaction  was  fully  explained  to  the  other,  these  princi- 
ples apply  with  peculiar  force.  But  if  the  parties  to  a  family  arrangement 
are  not  on  good  terms,  and  are  really  dealing  at  arms'  length,  the  ordinary 
rules  as  to  disclosure  ia  family  arrangements  do  not  apply.  See  Smith  i^ 
Fincombe,  3  Mac.  &  G.  (Am.  ed.)  653,  note  (1)  and  cases  cited ;  Jenner  v. 
Jenner,  2  De  6.,  F.  &  J.  359  ;  6  Jur.  (x.  s.)  668,  1314  ;  3  Lead.  Cas.  in  £q. 
(3d  Am.  ed.)  380  [684],  et  seq.^  in  notes  to  Stapilton  v.  Stapilton  ;  Kerr  P. 
&  M.  (1st  Am.  ed.)  124,  125 ;  Irvine  v,  Eu-kpatrick,  7  Bell's  Sc.  App.  Cas. 
186,  209 ;  Davis  v.  Chanter,  3  W.  R.  321  rTrigge  v.  Lavall^,  9  Jur.  (n.  b.) 
261  ;  Partridge  v.  Stevens»  9  Jur.  (n.  s.)  742. 
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manner  among  them,  the  three  mutually  bound  themselves,  their 
heirs,  &c.,  that  whilst  any  of  them  should  be  in  possession  of  the 
entailed  estates,  he  should  pay  to  each  of  the  other  two,  their 
heirs,  &c.,  one-fourth  part  of  the  free  yearly  rents  or  income 
thereof ;  and  that  if  any  of  the  three,  having  attained  such  pos- 
session, should  die,  leaving  a  widow,  and  she  should  take 

*  913    dower,  his  heirs  should  make  up  to  the  *  other  two  their  full 

proportion  of  the  benefits  granted  them  by  the  agreement. 
Frederick  C.  Stewart  came  to  Scotland  in  1815,  took  up  the 
succession  to  the  entailed  estates,  and  after  travelling  through 
England,  France,  and  other  states  of  Europe,  without  acquiring 
a  fixed  residence  in  any,  returned  to  America  in  lgl9.  No  pay- 
ments were  ever  made  in  fulfilment  of  the  agreement.  In  1820 
he  came  again  to  Scotland,  thence  proceeded  to  London  and 
Paris,  and  for  several  years  travelled  about  for  the  benefit  of 
his  health,  accompanied  by  his  wife,  the  appellant,  who  was  an 
American,  and  two  daughters,  one  by  the  appellant,  and  born  in 
France,  the  other  by  a  former  wife.  He  carried  on  in  the  mean 
time  a  constant  correspondence  with  Messrs.  Gibson-Craigs  & 
Co.,  his  solicitors  and  agents  in  Scotland,  more  particularly  with 
Mr.  Wardlow,  of  that  firm,  respecting  the  entailed  estates. 
Having  no  soli  to  succeed  him  (the  destination  being  to  heirs 
male),  and  being  desirous,  in  order  to  make  provision  for  his 
daughters,  to  take  advantage  of  the  omission  of  irritant  clauses 
in  the  deeds  of  entail  applicable  to  an  infraction  of  the  prohibi- 
tions to  sell,  he  instructed  his  said  agents  to  sell  the  estates,  and 
also  to  bring  an  action  of  declarator  in  the  Court  of  Session 
against  the  heirs  substitute  of  entail,  to  ascertain  and  establish 
his  power  to  sell.  The  Court  of  Session  held  in  that  action  that 
the  heir  in  possession  had  power  to  sell,  and  the  sales  would  be 
effectual  to  the  purchasers,  but  that  the  proceeds  should  be  vested 
in  the  purchase  of  other  estates,  to  be  settled  on  the  same  series 

of  heirs  as  those  specified  in  the  entails,  (a)     From  that 

*  914    *  decision  Mr.  Frederick  Stewart  appealed  to  the  House 

of  Lords. 
While  the  appeal  was  pending,  a  case  was  decided  in  the  Court 
of  King's  Bench,  in  England,  to  the  effect  that  persons  bom  in 
the  United  States  of  America,  after  the  recognition  of  their  inde- 
pendence by  the  Crown  of  Great  Britain,  were  aliens,  incapable 
of  inheriting  lands  in  England.  (6)     Mr.  C.  Stewart,  alarmed  at 

(a)  4  Shaw  &  D.  418. 

(b)  Doe  dem.  Thomas  v.  Acklam,  2  B.  &  C.  779. 
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the  application  of  that  decision  to  his  own  situation,  and  fearing 
that  his  uncle  would  ayail  himself  of  the  law  so  laid  do\vn, 
instructed  Gibson-Craigs  &  Co.  to  apply  for  an  Act  of  Natural- 
ization for  him,  and  for  that  purpose  he  came  to  London  in  June, 
1825.  One  of  the  entailed  estates  had  been  previously  sold  for 
26,000Z.,  and  that  sum  was  put  out  to  interest  pending  the  appeal. 
The  result  of  the  application  for  the  Act,  as  well  as  the  appeal  to 
the  House  of  Lords,  being  yet  uncertain,  Mr.  C.  Stewart,  with  a  view 
to  either  event,  executed  in  London  a  bond  of  provision  in  favour 
of  the  appellant,  under  the  then  recent  Act  6  Geo.  4,  c.  87  ;  and 
he  thereby  granted  to  her  for  her  life,  in  case  she  should  survive 
him,  an  annuity  of  800Z.,  being  one-third  part  of  the  free  yearly 
rents  of  the  entailed  estates,  or  of  the  interest  of  the  prices  of 
them,  if  his  power  to  sell  without  reinvesting  should  be  held 
valid ;  and  he  declared  that  the  same  should  be  accepted  by  her 
in  full  satisfaction  of  all  life-rent  provision,  terce  of  lands,  half 
or  third  of  movables,  and  every  thing  else,  which  she^  her  heirs, 
&c.,  could  claim  of  him,  his  heirs,  &c.,  in  case  she  survived  him. 

The  Naturalization  Act  was  passed  in  May,  1826 ;  Mr.  C. 
Stewart  went  to  Edinburgh ;  and  after  consultation  •there  *  915 
with  his  agents,  he  ratified  the  bond  of  provision  for  his 
wife,  and  also  bonds  of  provision  which  he  had  executed  in  1824, 
in  favour  of  his  children,  under  and  to  the  extent  of  his  power 
by  the  said  Act  of  6  Geo.  4.  He  also  executed  in  Edinburgh, 
on  the  2d  September,  1826,  a  trust  disposition  and  settlement  of 
all  his  means  and  estates,  heritable  and  movable,  in  Great  Britain, 
then  belonging  or  which  should  belong  to  him  at  the  time  of  his 
death,  in  favour  of  James  Gibson-Craig,  David  Wardlaw,  and 
James  Thomson  Gibson-Craig,  esquires  (all  of  the  firm  of  Gibson- 
Craigs  &  Co.),  and  the  survivor  of  them ;  and  he  thereby  directed 
them,  his  trustees,  to  pay  the  appellant  for  her  life,*  if  she  should 
survive  him,  one-third  of  the  free  annual  income  of  the  trust 
estate,  under  a  declaration  that  the  sum  provided  by  the  bond  of 
provision  in  her  favour  should,  so  far  as  made  good  to  her,  be 
reckoned  as  part  of  the  said  third  ;  and  if  the  yearly  sum  received 
by  her  in  virtue  of  the  bond  should  be  equal  to  or  exceed  the 
third  of  the  free  annual  income  of  hi^  property  (exclusive  of  the 
entailed  estates  of  which  he  might  die  in  possession),  she  should 
have  no  claim  on  the  property  conveyed  by  this  disposition  to  his 
trustees;  they  were  to  divide  the  residue  of  the  trust  estate 
equally  among  the  children  of  his  first  and  second  marriages,  or 
of  any  marriage  he  might  thereafter  enter  into,  who  should  not 
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succeed  to  the  entailed  estates,  the  share  of  each  to  be  payable 
at  his  or  her  attaining  majority  or  beigig  married ;  and  he  ap- 
pointed his  said  trustees  his  executors,  and  tutors  and  curators 
of  his  children  during  their  minority.  This  deed  contained  the 
usual  reservation  of  the  maker's  life-rent,  power  to  revoke  and 
alter,  &c.,  and  a  clause  dispensing  with  delivery.     He 

*  916    returned  to  France  soon  after  its  execution  ;  and  *  having 

travelled  over  France  and  Italy,  he  died  at  Nice,  in  Italy, 
the  20th  May,  1827,  leaving  with  appellant  a  will,  which  wag 
partly  as  follows: 

"I,  Frederick  Campbell,  of  the  city  of  Westmoreland  and  State 
of  Virginia,  otherwise  Frederick  Campbell  Stewart,  of  Ascog,  in 
Scotland,  do  hereby  make  my  last  will  and  testament,  viz. :  1.  I 
give  to  my  wife  aU  my  personal  estate,  except  my  negroes,  and 
except  as  is  hereinafter  mentioned.  2.  I  give  my  place,  called 
by  me  Pomona  (in  Virginia),  to  my  wife  for  her  life,  and  after 
her  death  to  my  daughter  Mary'  (the  daughter  by  his  first  wife), 
with  power  nevertheless  to  my  wife  to  sell  the  same,  or  any  part 
thereof,  if  she  shall  think  fit,  provided  the  value  thereof  thus 
sold  be  secured  to  my  said  daughter,  after  my  wife's  death.  3.  I 
hereby  give  to  all  my  negroes  their  freedom,  and  charge  my  above 
estate  with  a  sum  sufficient  to  pay  the  price  of  a  passage  by  water 
to  some  part  of  the  United  States  where  they  can  retain  their 
freedom,  &c.  4.  I  give  to  my  nephew.  Dr.  W.  Tennent,  my 
Manton  gun  and  case,  &c.  5.  I  desire  that  there  may  be  no  sale 
of  my  personal  effects  otherwise  than  as  my  wife  shall  think  "fit, 
and  that  there  be  no  inventory  or  appraisement  thereof. 

"  Written  wholly  with  my  own  hand,  and  signed  by  me  this 
16th  day  of  March,  1827.  F.  Campbell  Stewart." 

On  the  27th  of  the  same  month  of  March  he  wrote  a  letter  to 
Mr.  Wardlaw,  in  which,  after  referiing  to  the  power  reserved  to 
him  in  the  trust  disposition,  he  proceeded  thus:  "And  being 
anxious  to  make  some  provision  for  my  brother,  in  case  it  should 
be  ultimately  decided  that  I  have  a  right  to  dispose  of  the  money 
for  which  I  may  sell  any  or  all  of  my  entailed  estates  in 

*  917    Scotland,  I  beg  the  favour  of  you  *  to  prepare  for  me  such 

a  j)aper  as  will  convey  by  way  of  gift  or  legacy  to  him,  in 

case  he  shall  survive  me,  the  sum  of  22502.  out  of  the  estate 

which  has  been  already  sold,  and,  in  the  event  of  either  or  both 

the  other  estates  being  sold,  a  sum  bearing  the  same  proportion 
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to  the  amount  for  which  they  are  sold  as  the  above  grant  does  to 
the  estate  already  sold.  These  bequests,  however,  are  given  on 
the  condition  that  my  brother  shall  not  succeed  to  any  part  of  the 
Ascog  estate.  In  like  manner  I  wish  provision  made  for  my  only 
sister,  Mrs.  Anna  S.  Tennent,  of  Virginia,  of  5002.  out  of  the 
estate  already  sold,  and  of  a  sum  bearing  the  same  proportion  to 
the  amount  for  which  either  of  the  others  may  be  sold,  out  of 
the  amount  for  which  they  may  sell,  as  5002.  do  to  the  estate  of 
Whitebarony  (the  estate  that  was  sold) ;  and  this  also  on  the 
condition  that  I  be  found  by  law  entitled  to  dispose  of  the  estates. 
Perhaps  this  may  be  best  done  by  a  paper  in  the  testamentary 
form,  as  I  wish  it  to  lie  by  me  with  the  other  deed."  Mr.  Ward- 
law,  in  his  answer,  inclosed  two  bonds  for  the  brother  and  sister, 
to  the  effect  desired,  and  they  were  both  signed  by  Mr.  C.  Stewart 
on  the  7th  May,  and  transmitted  to  Mr.  Wardlaw,  in  a  letter 
written  by  Miss  Smith,  the  appellant's  sister,  Mr.  C.  Stewart 
being  then  too  ill  to  write.  After  his  death  a  paper  writing  was 
found  in  his  repositories,  entitled  *^  Information  and  advice  in- 
tended for  Mrs.  Maria  Campbell  Stewart,  in  case  she  be  called 
by  my  death  to  act  in  my  affairs ; "  from  which  the  following  are 
extracts :  "  My  will  must  be  sent  to  Westmoreland  county,  Vir- 
ginia, in  order  to  be  recorded ;  and  as  it  is  wholly  in  my  own  hand- 
writing, it  does  not  require  any  witness  to  it  by  the  law  of  that 
State.  There  is  no  time  limited  for  its  being  sent  and 
recorded ;  only  the  sooner  it  can  *be  done  with  safety  the  *  918 
better :  it  would  be  quite  time  enough  to  take  it  yourself, 
writing  to  say  that  there  is  one.  I  beg  particularly  you  will 
have  my  intentions  in  regard  to  my  negroes  being  entirely  and 
securely  emancipated  carried  into  effect. 

**  In  Scotland  all  my  business  is  regularly  managed,  and  will 
be  easy  to  understand.  If  the  entailed  estates  cannot  be  sold 
without  the  money  being  again  reinvested  in  a  new  entail,  then 
by  the  settlements  I  have  made  under  Lord  Aberdeen's  Act  C5 
Geo.  4,  c.  87),  you  will  have  about  800Z.  a  year  for  life,  and  the 
children  one  clear  year's  income  apiece,  or  about  2400Z.  sterling. 
Should  the  House  of  Lords,  however,  decide  that  there  need  be 
no  reinvestment,  you  and  the  children  wUl  have  the  Whitebarony 
estate,  which  is  sold,  and  the  amount  of  any  other,  in  case  any 
more  should  be  disposed  of  before  my  death,  subject  to  the  legacies 
'to  my  brother  and  sister.  The  deed  of  trust  of  settlement  to 
Messrs.  Gibson-Craigs  and  Wardlaw,  giving  them  all  the  property 
I  have  in  Scotland,  to  be  disposed  of  by  them  as  my  trustees,  in 
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the  manner  directed,  is  in  mj  trunk.     Take  a  copy,  and  send  the 
deed  itself  to  Mr.  Wardlaw. 

"  In  regard  to  the  legacy  to  my  brother,  I  wish  to  make  some 
explanation.  I  always  considered  the  contract  entered  into  by 
me  for  dividing  my  estate  between  him  and  my  uncle  with  my- 
self, as  entirely  at  an  end  from  the  time  my  uncle  gave  it  up ; 
because,  as  my  uncle  dictated  the  paper  and  the  tenns,  and 
made  it  a  condition  that  my  brother  should  be  included,  I  had 
no  objection  to  make,  but  I  was  not  master  to  negotiate.  Not- 
withstanding, as  this  gave  my  brother  an  expectation  of  receiv- 
ing a  part  of  my  fortune,  if  during  my  lifetime  I  could 

*  919    *  ever  have  had  my  affairs  settled,  I  should  have  made 

him  a  present  of  such  a  sum  as  would  have  been  a  com- 
petent fortune  for  him,  not  pretending  to  execute  literally  the 
contract,  which,  made  in  entire  ignorance  of  all  the  laws  of  Scot- 
land, was  inexecutable." 

On  the  2d  of  June,  1827,  Mr.  Wardlaw,  in  reply  to  a  letter 
received  that  day  from  appellant's  sister,  announcing  Mr.  C. 
Stewart's  death,  wrote  to  the  appellant,  stating  that  on  consulta- 
tion with  his  partners,  they  all  joined  in  opinion  that  it  was 
highly  expedient  that  one  of  them  should  immediately  repair  to 
Nice  to  assist  the  appellant,  and  to  take  charge  of  Mr.  C.  Stewart's 
settlements ;  accordingly,  Mr.  Gibson-Craig,  Jr.,  would  set  out 
without  delay,  and  they  all  expected  she  would  take  the  oppor- 
tunity of  his  escort  to  come  to  Scotland,  for  the  benefit  of  con- 
sultation as  to  the  critical  state  of  the  family  affairs.  On  the  3d 
June,  in  answer  to  another  letter  from  Miss  Smith,  inquiring,  for 
the  information  of  the  appellant,  "  what  was  the  situation  of  her 
affairs,  and  what  she  had  to  depend  on  for  herself  and  family," 
Mr.  Wardlaw  wrote,  "  if  the  sales  of  the  estates  should  be  susr- 
tained,  and  the  prices  found  to  be  at  the  disposal  of  Mr.  0.  Stew- 
art's will,  she  should  be  entitled '  under  it  to  one-third  of  the 
annual  produce  of  upwards  of  60,000/.,  which  would  be  about 
800?.  a  year ;  and,  in  addition,  to  one-third  of  the  rent  of  the 
unsold  lands,  about  100/.  a  year.  On  the  other  hand,  if  it  should 
be  found  that  Mr.  C.  Stewart  was  not  entitled  to  appropriate  the 
money,  her  income  would  be  somewhat  less,  perhaps  from  QOOL 
to  800?.  a  year ;  and  the  young  ladies  in  the  first  event  would 
have  27,000Z.  each,  while,  in  the  last,  they  would  only  have  2,0002. 

each,  or  thereby."     In  answer  to  a  third  letter  from  Miss 

*  920    Smith,  inclosing  Mr.  C.  Stewart's  *  trust  disposition  {mpra^ 

p.  915),  and  asking  Mr.  Wardlaw's  advice  whether  the 
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appellant  should  continue  for  some  time  in  Europe,  or  return 
immediately  to  America,  he  wrote  expressing  his  clear  opinion 
that  she  should  not  think  of  going  to  America  for  the  present, 
but  should  come  to  Scotland ;  adding,  that  he  had  written  to 
America,  to  Professor  Campbell  (the  respondent),  recommend- 
ing his  coming  to  Britain. 

The  appellant,  in  compliance  with  this  advice,  set  out  for  Scot- 
land, but  was  not  able  to  proceed  further  than  Paris,  from  which 
she  sent  a  commission  to  Messrs.  Gibson-Craigs  &  Co.,  dated  2d 
of  August,  1827,  appointing  thepfi  her  factors  and  attorneys,  to 
uplift  and  discharge  all  debts  and  sums  of  money  due  to  her,  and 
to  compound  and  transact  any  doubtful  debts  or  claims,  and  in 
general  with  power  to  do  every  thing  in  relation  to  her  affairs  in 
Great  Britain.  In  consequence  of  continued  bad  health,  she. 
did  not  come  to  Scotland,  but  kept  up  a  correspondence  with 
Mr.  Wardlaw — by  her  sister  and  step-daughter  when  notable 
herself  —  respecting  the  state  of  her  affairs.  In  one  of  his  letters 
to  her  he  said  he  had  been  in  correspondence  with  Professor 
Campbell,  and  his  uncle,  Mr.  John  Campbell,  and  took  the  opin- 
ion of  counsel  for  them ;  that  the  result  of  their  claim  was  uncer- 
tain, but  there  was  no  chance  of  their  annoying  her  in  any  way. 
In  another  letter,  dated  12th  January,  1828,  he  wrote  to  her 
that  he  had  that  morning  received  a  letter  from  the  respondent, 
announcing  the  decease  of  Mr.  John  Campbell ;  and  that,  conse- 
quently, the  respondent  would  be  allowed  to  take  quiet  possession 
of  the  unsold  lands,  and  he  (Wardlaw)  was  instructed  to  make 
up  his  papers  for  that  purpose. 

Mr.  Wardlaw  had  put  himself  in  communication  with  the 
respondent  from  the  day  he  received  intelligence  *  of  Mr.  •921 
C.  Stewart's  death.  In  a  letter  written  by  him  the  3d  of 
June,  1827,  after  informing  the  respondent  of  that  event,  he  pro- 
ceeded, "As  it  is  necessary  immediately  to  attend  to  your  inter- 
ests as  heir  of  entail  of  the  estate  of  Ascog,  I  beg  to  enclose  a 
power  of  attorney  by  you  to  my  partners  and  myself,  which  you 
will  please  to  execute  according  to  the  printed  directions,  and 
return  to  me.  This  would  enable  us  to  do  what  is  required  in 
the  first  place,  and  we  will  be  glad  to  receive  your  instructions, 
to  which  we  shall  pay  due  attention."  [After  referring  to  the 
decision  of  the  Court  of  Session  xespecting  the  reinvestment 
of  the  price  of  the  estates,  he  proceeded :]  ''  Mr.  Stewart, 
upwards  of  two  years  ago,  sold  the  Peebleshire  estate  for  26,- 
OOOL ;  and  not  long  before  his  decease  the  Argyleshire  estates 
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were  sold  by  us,  under  his  authority,  for  40,000Z.  The  prices  of 
both  estates  are  secure,  and  will  wait  the  issue  of  the  action  which 
has  been  appealed  to  the  House  of  Peers.  We,  of  course,  will 
continue  to  attend  to  the  interest  of  your  brother's  family  in  that 
matter ;  but  as  the  preparation  of  the  cause  is  complete,  we  do 
not  feel  that  there  is  any  such  collision  between  your  interest  and 
theirs,  as  to  render  it  improper  for  us  to  act  for  you  with  regard 
to  the  succession.  The  remaining  estate  (that  of  Ascog)  was 
also  sold  by  me  just  last  week,  for  12,6002. ;  but  as  it  turns  out 
that  your  brother  had  deceased  before  the  sale,  the  transaction  of 
course  falls  to  the  ground." 

The  respondent,  in  reply  to  that  letter,  sent  Mr.  Wardlaw  the 
power  of  attorney,  executed  as  directed ;  and  on  the  25th  De- 
cember, 1827,  wrote  to  him  thus:  "I  shall  sue  for  every  farthing 
due  to  me  by  my  brother  under  the  contract  (of  1815)  executed 

by  him."  "A  copy  of  that  contract  is  inclosed  here- 
*  922    with,  and  you  *  will  oblige  me  by  obtaining  the  opinion  of 

Sir  James  Moncreiff  respecting  the  same ;  and,  in  parti- 
cular, whether  it  would  be  possible  to  stop  any  part  of  the  pro- 
ceeds of  the  sales  of  the  lands  made  by  my  brother,  in  case 
Parliament  should  decree  that  the  prices  of  the  same  may  be 
appropriated  to  his  private  use.  My  brother  bought  off  the  claim 
of  my  uncle  under  the  contract." 

Mr.  Wardlaw  wrote  in  answer  to  that  letter,  "  On  considera- 
tion, I  have  not  thought  it  necessary  to  ask  any  opinion  of  coun- 
sel on  the  subject.  It  is  as  yet  completely  uncertain  what  will 
be  the  decision  of  the  question  now  under  appeal  in  the  House 
of  Peers,  as  to  your  brother's  right  to  appropriate  the  price  of  the 
lands  sold :  —  if  the  price  is  found  to  have  been  his  private  prop- 
erty, then  his  legacy  to  you  will  (a)  take  effect,  and  in  that 
case  your  claim  under  the  agreement  must  be  barred,  at  least  to 
the  extent  of  the  legacy,  because  you  could  not  claim  both  as  a 
creditor  and  legatee  at  the  same  time ;  and  I  think  your  brother 
most  probably  computed  the  amount  of  the  claim  under  the 
agreement,  when  he  fixed  the  sum  left  to  you  in  legacy: — on 
the  other  hand,  if  the  decision  be  adverse  to  your  brother's  claim, 
the  price  wiU  be  reinvested  in  a  new  estate,  and  the  rents  of  it, 
as  well  as  the  portion  of  the  Ascog  estate  unsold,  wiU  be  yours 
for  your  life ;  imder  the  proviso  that  you  are  found  entitled  to 
the  privileges  of  a  free-bom  British  subject ;  and  in  that  case. 


(a)  Vide  supra^  p.  917. 
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mider  the  same  agreement,  you  would  be  liable  for  one-fourth  of 
the  rents  to  your  brother's  heirs ;  so  that  your  claim  for  arrears 
would  be  compensated,  or  in  the  course  of  being  compen- 
sated, by  the  debt  you  would  be  incurring  to  them  in  *  this    *  923 
way.    At  present,  therefore,  there  is  no  room  for  the  pro- 
posed consultation." 

The  respondent  arrived  in  Edinburgh  in  October,  1828,  and 
having  in  1829  obtained  an  Act  of  Naturalization,  he  made  up 
titles  to  the  entailed  estates  as  far  as  they  were  unsold,  took  the 
addition  of  Stewart  to  his  name,  and  returned  to  America. 

In  August,  1829,  Mr.  C.  Stewart's  eldest  daughter  died  in  the 
south  of  France,  between  17  and  18  years  of  age,  and  unmarried, 
and  the  younger  daughter  died  there  in  January,  1830.  The 
settlements  left  by  their  father  not  having  provided  for  these 
events,  questions  arose  in  the  minds  of  his  trustees  as  to  the  dis- 
position of  his  property,  and  they  stated  a  memorial  or  case  for 
the  opinion  of  Mr.  Jeffrey  and  Mr.  Rutherfurd,  containing  most 
of  the  matters  above  stated  (except  the  will  made  at  Nice,  which 
was  not  then  known  to  them),  and  concluding  with  the  following 
queries:  "  1.  Is  the  succession  to  the  estate  in  question,  if  per- 
sonal, to  be  regulated  by  the  domicile  of  the  late  Mr.  Stewart ; 
and  if  so,  where  was  his  domicile  ?  2.  Or  is  the  succession  to 
be  regulated  by  the  domicile  of  the  young  ladies,  and  where  was 
their  domicile  ?  3.  Did  the  moiety  of  the  elder,  on  her  decease, 
immediately  transmit  to  her  younger  sister  ?  4.  Supposing  the 
ownership  to  have  last  vested  in  the  younger,  to  whom  does  the 
succession  now  open?  6.  The  present  Mr.  Stewart,  of  Ascog, 
and  his  sister  Mrs.  Tennent,  being,  according  to  the  laws  of 
Scotland,  the  nearest  in  kin  and  equally  related,  is  he,  in  virtue 
of  the  Act  of  Natiuralization,  entitled  to  exclude  his  sister  as 
being  an  alien  ?  6.  Is  Mr.  C.  Stewart's  widow  (who  is  mother  of 
the  last  deceased  young  lady)  entitled  to  any  share  of  the  suc- 
cession, she  being  an  alien,  unless  her  late  husband's  natu- 
ralization accresces  to  her?  *  And  7.  Supposing  that  the  *  924 
money  must  be  reinvested,  are  the  sums  contained  in  the 
bonds  of  provision  executed,  under  authority  of  Lord  Aberdeen's 
Act,  by  the  late  Mr.  Stewart,  in  his  daughters'  favour,  in  refer- 
ence to  such  event,  to  be  considered  heritable  or  movable,  and  to 
whom  will  these  provisions  now  belong  ?  " 

The  above-named  counsel  gave  a  joint  opinion,(a)  *  and    *  925 

(a)  The  opinion  was  to  this  effect :  **  1,  2,  8,  4.  In  the  event  of  its  being 
decided  in  the  House  of  Lords  that  the  price  drawn  by  Mr.  Stewart  is  not 
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suggested  a  compromise  between  all  the  parties  entitled  to  make 
claim,  ^^  in  a  case  presenting  so  many  difficulties,  and  threatening 
a  very  tedious  and  expensive  litigation." 

subject  to  reinvestment  as  a  surrogatum  for  the  entailed  estate,  there  can  be 
no  doubt  that  the  price,  along  with  the  other  moveable  funds  vested  in  the 
memorialists,  must  be  held  to  have  been  the  personal  property  of  their  con- 
stituents, and  must  be  dealt  with  accordingly. 

*^  The  domicile  of  Mr.  Stewart  is  of  importance  chiefly  as  regulating  the 
domicile  of  his  daughters,  who  died  before  they  had  obtained  any  domicile 
of  their  own  independently  of  his.  The  only  question  is  between  tiie  Ameri- 
can and  the  Scotch  domicile  ;  for  we  see  no  ground  upon  which  it  can  be 
argued  that  he  obtained  any  domicile  on  the  continent  of  Europe.  The  claim 
of  the  Scotch  domicile,  and  of  the  Scotch  law,  in  virtue  of  it,  to  regulate  the 
moveable  succession  of  Mr.  Stewart  and  his  children,  is  attended  with  great 
difficulty,  principally  because  he  had  unquestionably  an  American  domicile 
before  he  came  to  this  country  ;  it  is  a  rule  very  general,  in  reference  to  intes- 
tate succession,  though  not  without  exception,  that  there  can  be  only  one 
domicile,  and  a  domicile  once  established  cannot  be  lost,  except  by  acquisition 
of  another ;  and  there  is  an  absence  of  any  proper  residence  or  abode  in  Scot^ 
land.  At  the  same  time,  we  are  not  prepared  to  say  that  this  is  a  case  in 
which  the  Scotch  law,  which  must  be  appealed  to  in  the  first  instance,  will 
feel  itself  to  be  controlled  by  the  American  domicile,  and  constrained  to  sur- 
render the  property  within  its  jurisdiction  to  the  distribution  of  a  foreign  law. 
We  may  add,  too,  that  considering  the  property  as  in  bonis  of  the  children, 
the  difficulty  of  the  case  appears  to  be  somewhat  increased,  in  consequence  of 
the  father's  deed  vesting  the  funds  in  the  hands  of  Scotch  trustees,  and 
appointing  them  tutors  and  curators  to  his  children. 

'*  With  respect  to  Mr.  Stewart  himself,  we  are  of  opinion  that  he  must  be 
held  to  have  died  testate,  although  it  is  not  quite  free  of  question  whether, 
under  the  provisions  of  this  deed,  the  shares  which  are  declared  to  be  payable 
to  the  children  or  survivors  on  majority  or  marriage,  vested  in  them  by  the 
survivance  of  the  father,  or  lapsed  in  consequence  of  their  predecease  before 
marriage  or  majority ;  and  on  the  supposition  of  their  lapsing,  the  whole 
funds  must  be  held  to  be  still  in  bonis  of  Mr.  Stewart,  and  to  be  distributable 
as  his  intestate  succession.  If,  however,  as  we  rather  hold,  the  shares  vested 
in  each  child  upon  survivance,  then  the  funds  must  be  distributed  as  the 
intestate  succession  of  the  children  ;  and  we  are  inclined  to  think  that,  in 
their  case,  there  are  some  circumstances  which  strengthen  the  right  of  those 
whose  interest  it  is  to  claim  under  the  Scotch  law. 

**  We  have  chosen  rather  to  state  where  the  difficulties  lie,  than  give  any 
direct  opinion  upon  the  questions  which  suggest  themselves  ;  because,  before 
forming  a  satisfactory  opinion,  farther  information  may  be  necessary  ;  and  in 
so  far  as  regards  the  memorialists,  or  any  practical  advice  they  may  require, 
we  can  have  no  doubt,  in  the  first  place,  that  the  rights  qi  the  competing 
parties  must  be  determined  in  the  Scotch  Courte,  leaving  each  party  to  make 
effectual  his  claim  as  he  can,  under  the  law  on  which  he  founds  ;  and,  in  the 
second  place,  that  nothing  but  a  judgment  of  the  Court  will  exonerate  the 
trustees,  except  a  compromise  between  all  the  parties  who  can  make  claim  under 
either  the  American  or  the  Scotch  law.  We  think  such  a  mode  of  settlement 
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Mr.  Wardlaw  sent  copies  of  the  opinion  to  the  appellant  and 
respondent,  and  also  to  Mrs.  Tennent.  In  his  letter  inclosing 
the  copy  to  the  appellant  he  wrote,  *'  You  will  observe 
that  the  two  lawyers  *  strongly  recommended  a  com-  *926 
promise,  which  it  appears  to  me  also  should  be  for  the 
interest  of  all  concerned.  In  writing  on  the  subject  to-day  to 
Professor  Stewart,  I  have  said  the  same  as  I  have  done  to  you 
now,  and  have  gone  further  to  try  to  assist  you  in  any  amicable 
arrangement,  by  submitting  to  consideration  the  outlines  of  an 
agreement  which  may  be  proposed :  Thus,  to  agree  that,  in  case 
the  money  should  be  found  free  from  the  entail  and  the  private 
property  of  your  late  husband,  the  whole  produce  of  the  land 
sold,  as  well  as  the  provisions  to  Mr.  Stewart's  two  daughters, 
should  be  thrown  into  a  mass  and  divided  into  three  equal  parts, 
one  of  which  should  be  your  absolute  property  at  your  disposal, 
another  to  belong  to  Professor  Stewart,  and  the  third  to  his  sister, 
Mrs.  Tennent.  The  lands  unsold  would  belong,  of  course,  to 
Professor  Stewart,  as  heir  of  entail ;  and  it  may  be  conditioned 
that,  in  case  of  the  division  proposed,  the  remaining  estate  and 
shares  of  money  to  Professor  Stewart  and  Mrs.  Tennent  should 
be  free  of  dower  on  the  one  hand,  and  that  your  share  should,  on 
the  other  hand,  be  free  of  any  claims  of  the  Professor  under  the 

would  be  very  advisable  in  a  case  presenting  so  many  difficulties,  and  threat- 
ening a  very  tedious  and  expensive  litigation  ;  but,  even  if  a  compromise  were 
gone  into,  it  ought  to  be  done  judicially,  and  the  trustees,  at  all  events, 
should  bring  an  action  of  multiple  poinding,  in  which  the  several  parties 
interested  may  lodge  claims,  and  afterwards  assent  to  judgment,  in  terms  of 
any  compromise  they  may  agree  to. 

''5,  6.  Assuming  that  the  succession  is  distributable  by  the  law  of  Scot- 
land, on  which  supposition  it  would  have  been  vested,  under  the  deed  or 
otherwise,  in  the  child  last  deceasing,  we  are  of  opinion  that  Mr.  Ferdinand 
C.  Stewart,  and  his  sister,  Mrs.  Tennent,  must  succeed  equally  as  next  of  kin  ; 
that  his  Act  of  Naturalization  gives  him  no  exclusive  right,  and  that  she,  as 
an  alien,  is  not  prevented  from  taking  moveable  succession.  On  the  same 
supposition,  we  are  of  opinion  th{it  the  widow  has  no  right  whatever  to  any 
part  of  the  funds,  except  in  so  far  as  she  claims  her  share  of  the  goods  in 
communion,  or  under  Mr.  Stewart's  trust-deed. 

»»  7.  In  the  event  that  the  House  of  Lords  shall  affirm  the  judgment  of  the 
Court  of  Session,  and  that  the  price  must  be  reinvested,  we  are  of  opinion 
that  the  bonds  of  provision  executed  under  Lord  Aberdeen's  Act,  in  favour 
of  the  daughters,  must  be  considered  as  movable,  and  must,  along  with  the 
residue  of  the  trust  funds,  be  distributable  according  to  the  law  which  shall 
be  held  to  regulate  the  daughter's  moveable  succession. 

**  Edinburgh,  8d  April,  1830.  F.  Jeffrey, 

A.    RUTHERFURD.*' 
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agreement  between  your  husband  and  Mr.  John  Campbell  and 
him,  and  under  the  bonds  executed  by  your  husband  in  favour  of 
his  brother  and  sister  shortly  before  he  died.  What  I  have  now 
sketched  is  the  suggestion  of  my  own  mind,  as  the  friend  of  all 
the  parties,  and  with  a  view  to  do  them  all  a  benefit.  I  have 
mentioned  it  to  Mr.  Stewart  in  the  same  way  as  to  you,  leaving 
yourselves  and  friends  to  consider  and  determine  upon  it."  "  The 
amount  which  the  division  in  three  parts  proposed  would  give, 
would  be  about  20,000?.  each,  which  would  leave  you  an  income 
of  about  800L  a  year,  and  the  capital  at  your  disposal.'^ 

*  927        *  In  the  letter  inclosing  the  opinion  to  the  respondent, 

Mr.  Wardlaw  wrote,  "  They  recommend  a  compromise, 
and  it  may  be  of  great  importance  to  attend  to  this  recommenda- 
tion." "  At  the  present  moment  there  is  no  room  for  compromise, 
because  the  decision  of  the  Court  of  Parliament  is  not  known ; 
but  it  might  be  considered  whether  or  not  a  prospective  or 
contingent  agreement  might  not  be  made.  Thus,  in  case 
the  House  decide  for  reinvestment,  or  in  any  other  way  find 
that  the  prices  were  in  your  brother's  person,  as  trustee  for 
the  entail,  that  the  present  agreement  shall  be  held  void :  but  if, 
on  the  other  hand,  it  should  be  found  that  the  prices  became 
your  brother's  private  property,"  —  [After  stating  the  terms  of 
compromise  as  in  the  letter  to  the  appellant,  the  writer  con- 
cluded:] ''I  hope  you  will  take  this  suggestion  in  good  part 
as  an  act  of  friendship  to  all  concerned,  as  it  is  intended  to 
be." 

The  appellant,  in  a  letter  in  reply,  said,  "  With  regard  to  the 
compromise  which  you  propose,  such  is  my  confidence  in  your 
excellent  judgment,  and  so  well  am  I  convinced  of  the  kind 
interest  which  you  take  in  my  concerns,  that  I  willingly  agree  to 
it,  although  it  appears,  as  I  am  entitled  to  an  annuity,  the  agree- 
ment is  not  so  much  to  my  advantage  as  to  that  of  my  brother 
and  sister-in-law :  but  I  submit  all  these  matters  to  your  better 
judgment."  Mr.  Wardlaw  communicated  that  assent  to  the  re- 
spondent, and  expressed  a  hope  that  he  and  Mrs.  Tennent  would 
follow  the  example. 

The  House  of  Lords,  in  July,  1830,  gave  judgment  in  the 

appeal,  and  declared  that  the  price  of  the  entailed  estates  that 

were  sold  was  the  private  property  of  Mr.  C.  Stewart,  free 

*  928    from  the  entails. (a)     *  Mr.  Wardlaw  communicated  that 

decision  to  the  appellant  and  respondent,  and  urged  the 

(a)  Stewart  v.  Fullerton,  4  Wila.  &  S.  196. 
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expediency  of  the  proposed  compromise.  The  respondent  arrived 
in  Edinburgh  in  the  November  following,  and  acceded  to  the  terms 
of  compromise,  of  which  Mr.  Wardlaw  informed  the  appellant ; 
adding  that  articles  of  agreement  were  accordingly  prepared  and 
revised  by  Messrs.  Jeffrey  and  Rutherfurd,  that  one  copy  was 
signed  by  the  respondent,  another  was  sent  to  Mrs.  Tennent,  and 
he  inclosed  a  third  to  appellant,  with  directions  how  to  execute  it. 

The  appellant,  before  that  communication  reached  her,  wrote 
to  Mr.  Wardlaw,  "  I  wrot^  to  you  some  time  since  that  I  would 
agree  to  whatever  you  would  recommend  in  regard  to  dividing 
the  estate,  but  that  I  thought  the  axrangement  a  disadvantageous 
one  to  me,  I  mean  dividing  it  into  three  equal  parts ;  as  in  case 
of  the  worst,  I  should  still  be  entitled  to  a  third  part,  whereas  if 
Mr.  Stewart  and  Mrs.  Tennent  should  lose  they  would  have 
nothing  left.  I  do  not  think  the  chances  equal."  She  signed 
the  deed  of  compromise  in  February,  1831,  and  in  her  letter 
returning  it  she  wrote,  ^'  I  should  not  have  consented  if  I  had 
not  thought  that  it  would  have  been  extremely  agreeable  both  to 
him  (the  respondent)  and  Mrs.  Tennent,  as  it  is  certainly  very 
disadvantageous  to  me,  as  I  would  still  have  had  800Z.  a  year, 
even  if  I  had  lost  the  suit,  and  they  nothing." 

The  deed  of  agreement  or  compromise,  which  was  signed  also 
by  Mrs.  Tennent,  recited  much  to  the  effect  as  hereinbefore 
stated,  and  that,  ''  owing  to  various  circumstances,  it  is  uncertain 
upon  whom  devolved  the  right  of  succession  to  the  prices  of  the 
foresaid  lands,  so  far  as  unconsumed  by  Frederick  C.  Stew- 
art, and  to  the  other  personal  estate  left  by  him  *  and  his  *  929 
daughters,  and  conflicting  opinions  are  entertained  on  the 
point  by  different  eminent  counsel  at  the  Scottish  bar,  and  a  trial 
at  law  of  the  very  intricate  questions  arising  thereon  must  be 
attended  with  very  great  delay,  expense,  and  uncertainty :  there- 
fore, and  with  a  view  to  avoid  litigation,  and  being  mutually  dis- 
posed to  an  amicable  arrangement,  we  (the  parties,  &c.)  have 
mutually  consented,  &c.,  that  the  free  proceeds  of  the  whole 
estate  and  effects  left  by  the  said  F.  C.  Stewart  and  his  daugh- 
ters in  Great  Britain,  or  elsewhere  in  Europe,  other  than  the 
entailed  estates,  shall  be  divided  equally  among  us,  &c.,  that  is, 
one  equal  third  part  or  share  to  each,  &c. :  and  so  soon  as  the 
whole  funds  are  realized,  and  the  accounts  of  the  trustees,  &c., 
are  made  up,  they  or  the  survivors  of  them  are  hereby  authorized 
to  settle  with  and  pay  over  one  equal  third  part  of  the  free  resi- 
due of  the  whole  personal  estate  of  the  said  F.  C.  Stewart,  and 
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of  both  his  said  daughters,  which  now  is  or  may  come  into  their 
hands,  to  me,  Maria  Campbell  Stewart,  &c.,  and  I  shall  e;scept, 
&;c.,  of  my  said  share  in  fall  of  the  whole  provisions  in  my  favour 
contained  in  the  bonds,  &c.,  before  narrated,  or  trust-deed  of 
settlement,  as  also  in  full  of  dower,  jointure,  annuity,  terce  of 
lands,  third  or  half  of  movables,  and  every  thing  else  which  I 
could  claim  through  the  decease  of  my  husband  or  his  daughters." 
[Then  followed  similar  clauses  of  acceptance  by  the  respondent 
and  Mrs.  Tennent*  of  their  shares,  and  provisos  that  the  agree- 
ment did  not  extend  to  the  entailed  estates  which  were  unsold, 
and  which  should  belong  to  the  respondent  exclusively ;  nor  to 
the  property  of  the  deceased  F.  C.  Stewart  in  America,  nor  to  any 
will  he  might  have  left  of  that  property.] 

After  the  death  of  Mr.  Wardlaw,  in  September,  1831, 

*  930    Sir  J.  Gibson-Craig,  one  of  the  surviving  trustees  *  and 

agents,  wrote  to  the  appellant  that  in  making  up  the 
accounts,  the  balance  appearing  due  to  her  for  her  third  part 
was  22,540Z.,  reduced  to  20,700Z.  by  the  payments  made  to  her, 
in  respect  of  the  bond  of  provision  of  800L  a  year,  since  her  hus- 
band's death :  she,  in  reply,  on  the  24th  December,  1831  (having 
arrived  in  Edinburgh  in  November),  approved  of  the  state  of  the 
accoimts  and  of  the  management  of  the  trustees,  but  insisted  that 
there  should  not  be  any  such  deduction  from  her  share ;  that  the 
♦division  of  the  fund  should  be  as  at  the. date  of  the  agreement, 
which  would  have  made  her  share  20002.  more,  and  that  unless 
that  siun  was  paid  to  her,  she  would  not  complete  the  agree- 
ment. After  a  correspondence  on  this  point,  and  a  communica- 
tion of  the  claim  to  the  respondent,  he  admitted  the  justice  of  it 
in  respect  of  arrears  that  were  due  of  her  annuity,  and  out  of  his 
share  he  refunded  lOOOZ.,  not  doubting  that  Mrs.  Tennent  would 
grant  the  like  sum.  The  appellant,  having  received  the  lOOOi. 
from  the  respondent's  agents  in  June,  1832,  gave  a  receipt  for 
the  same,  as  hi^  proportion  of  the  annuity,  &;c.,  from  1827  to 
1831,  and  as  paid  to  her  in  terms  of  the  proposal  contained  in 
her  letter  of  the  24th  December  last.  The  like  sum  was  paid  to 
her  by  Mrs.  Tennent. 

In  July,  1832,  the  appellant  gave  the  trustees  notice  (request- 
ing them  to  communicate  the  same  to  the  respondent)  that  she 
would  claim  the  full  benefit  of  her  husband's  last  will  Qsupra^  p. 
916),  and  disregard  the«greement ;  alleging  that  when  she  signed 
it  she  was  ignorant  of  that  will ;  that  she  conceived  and  was  advised 
that  by  the  will  she  was  entitled  to  the  whole  of  her  husband's 
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personal  property ;  that,  independently  of  the  will,  she  was,  by 
the  Scotch  law,  entitled  to  a  terce  of  her  husband's  heritable 
estate,  and  to  the  jus  relictca  or  third  of  his  personal 
*  estate  ;  and  that  if  the  law  of  Virginia  were  to  prevail,  *  931 
she  was  entitled,  on  the  death  of  her  daughter  in  1830,  to 
the  other  two-thirds,  to  which  that  daughter  had  succeeded  by 
surviving  her  father  and  elder  sister.  She  accordingly,  in  1834, 
after  an  unsuccessful  negotiation  for  an  amicable  arrangement 
between  her  and  the  respondent,  brought  an  action  of  reduction 
against  him,  alleging  in  her  summons  the  following  reasons  of 
reduction:  '^That  she  was  induced  to  sign  the  agreement  in 
ignorance  of  her  just  rights,  and  in  consequence  of  being  misled 
and  erroneously  informed  in  reference  thereto  by  those  who 
acted  at  the  same  time  both  as  her  agents  and  as  agents  for  the 
other  parties  to  the  same  ;  that  at  the  time  she  signed  it  she  was 
ignorant  of  the  existence  of  the  will  of  her  husband,  dated  7th 
March,  1827,  whereby  He  bequeathed  to  her  all  his  personal 
estate,  at  least  the  existence  and  effect  of  the  said  will  were 
overlooked  by  her,  and  the  deed  of  agreement  proceeded  on  the 
footing  that  no  such  will  existed ;  that  after  she  had  discovered 
the  errors  and  deception  under  which  she  had  been  induced  to 
execute  it,  she  made  proposals  to  the  respondent  and  Mra. 
Tennent  for  an  amicable  settlement ;  that  Mrs.  Tennent  and  her 
two  sons  (who  came  to  Scotland  authorized  by  their  mother  to 
make  such  an  arrangement),  being  satisfied  the  appellant  had 
been  misled  as  to  her  rights  when  she  entered  into  the  said  agree- 
ment, consented  that  the  same  should  be  reduced,  and  cov- 
enanted that,  upon  an  action  being  brought  for  that  purpose, 
they  would  not  offer  any  opposition ;  and  the  appellant,  actuated 
by  kind  feelings  to  them,  agreed  to  discharge  and  renounce  all 
claims  against  Mrs.  Tennent,  on  receiving  from  her  6737Z.  in 
addition  to  the  sums  already  received  by  the  appellant; 
but  that  the  respondent  *  having  refused  to  accede  to  the  *  932 
like  amicable  proposals,  it  was  necessary  for  her,  in  vindi- 
cation of  her  rights,  to  pursue  the  action  against  him." 

The  respondent  pleaded  in  defence  that  the  appellant,  having 
been  fully  cognizant  of  her  rights,  and  of  the  deeds  by  which 
they  were  regulated,  when  she  executed  the  agreement,  was 
barred  from  challenging  it ;  that  having  been  cognizant  of  the 
deeds,  she  was  to  be  presumed  to  have  ^  been  cognizant  of  her 
rights,  and  her  ignorance,  if  such  existed,  not  being  imputable  to 
him,  she  was  not  entitled  to  set  aside  the  agreement ;  and  that, 
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whether  she  was  ignorant  of  her  rights  or  not  when  she  executed 
the  agreement,  she  having  homologated  it  by  acting  on  it,  and 
taking  advantage  of  it,  after  becoming  acquainted  with  all  the 
circumstances  now  averred  for  its  reduction;  on  that  ground 
also,  and  because  the  parties  could  not  be  restored  in  integrum^ 
or  the  funds  replaced  in  the  hands  of  the  trustees  or  at  the  dis- 
posal of  the  Court,  she  was  barred  from  challenging  it. 

The  Lord  Ordinary  having  considered  the  closed  record  and 
heard  parties,  pronounced  an  interlocutor  the  17th  March,  1836, 
finding  ^Hhat  the  pursuer  has  not  established  any  sufficient 
ground  for  setting  aside  the  agreement  brought  under  reduction," 
&c.  And  by  an  interlocutor  of  the  22d  November,  1836,  the 
Lords  of  the  second  division  refused  a  reclaiming  note  presented 
to  them  by  the  appellant  against  the  above  interlocutor,  and 
adhered,  (a) 

(a)  15  Dun.,  B.  &  M.  112.  That  report  containB  a  note  of  the  Lord 
Ordinary's  reasons,  but  not  so  foil  a  statement  of  the  opinions  of  the  Judges 
on  advising  the  reclaiming  note  as  was  annexed  to  the  respondent's  printed 
case,  from  which  the  following  extracts  are  taken  :  — 

The  Lord  Justice  Clerk. — "It  (the  action)  is  not  rested  on  any 
allegation  of  fraud,  circumvention,  or  deception,  nor  of  any  underhand  con- 
cealment practised  by  the  defender ;  not  a  whisper  even  is  stated  againat 
Professor  Stewart's  conduct ;  neither  has  it  been,  nor  can  be  stated,  that  he 
-  adopted  any  steps  whatever  to  bring  about  or  impetrate  the  agreement.  But 
though  nothing  is  imputed  to  the  defender  himself  that  can  aftord  the  vestige 
of  a  ground  of  reduction,  it  is  alleged  that  Mr.  Wardlaw,  at  a  time  when  he 
was  taking  charge  of  the  interests  of  both  parties,  did  withhold  from  tha 
pursuer  the  true  knowledge  of  her  legal  claims  against  the  succession,  espe- 
cially in  regard  to  her  right  to  claim  her  jus  relicta,  if  the  law  of  Scotland  were 
to  regulate  the  case  ;  and  that  holding  that  law  to  apply,  he  held  out  that  she 
could  claim  no  more  than  the  annuity  provided  by  her  husband's  deed  (though 
the  contrary  was  true  in  law),  and  had  no  right  to  any  part  of  her  husband's 
movable  succession  (contrary  in  fact  to  the  import  of  the  opinion  of  counaelt 
which  had  been  transmitted  to  her,  and  which  contemplated  a  claim  by  her  to 
a  share  of  the  goods  in  communion).  And  it  is  farther  alleged,  that  at  the 
date  of  the  agreement,  which  gave  her  only  one-third  of  the  moveable  succes- 
sion, she  was  ignorant  of  the  existence,  or  had  overlooked  the  will  of  her  hus- 
band, which  gave  her  a  right  to  the  whole  of  his  movable  and  heritable 
estate.  Now,  as  to  this  branch  of  the  case,  it  is  carefully  to  be  observed,  that 
as  to  what  Mr.  Wardlaw  did  in  bringing  about  this  agreement,  there  is  no 
allegation  of  any  intentional  fraud  or  wrong  having  been  committed  by  him. 
On  the  contrary,  it  seems  most  manifest  that  he  was  throughout  acting  with 
the  utmost  fairness  and  h^na  fides;  and  that,  though  he  may  have  either 
formed  an  erroneous  opinion  of  the  pursuer's  claims  as  to  the  succession  in 
question,  and  that,  in  reference  to  the  law  of  Scotland,  he  did  not  advert  to. 
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*  These  were  the  interlocutors  appealed  from.  *  933 

Mr.  Pemberton  and  Sir  William'  Folletty  for  the  appellant. — 

her  right  to  repudiate  her  husband's  settlements  altogether,  and  betake  her- 
self to  her  Jus  relicta,  he  certainly  is  not  proved  by  any  evidence  whatever  to 
have  acted  in  mala  fide,  or  with  intention  to  hurt  the  interest  of  the  pursuer, 
or  even  want  of  zeal  for  her  welfare.  The  written  evidence  shows  that  after 
the  deaths  of  Mr.  C.  Stewart  and  his  two  daughters,  —  it  never  before  the 
death  of  the  latter  having  entered  into  the  imagination  of  the  trustees  that 
Mrs.  Stewart  would  abandon  the  conventional  jointure,  and  lay  claim  to  a 
share  of  the  succession  of  the  movable  estate  of  her  husband  (which  for  a 
long  time  was  far  from  certain  if  it  would  ever  exist), — the  trustees  laid 
a  case  before  counsel  whose  opinion  we  see,  contemplating  the  nicety  of  the 
questions  that  might  arise,  and  their  doubts  as  to  the  mode  of  their  solution, 
and  decidedly  advising  a  compromise  of  the  different  claims,  though  suggest- 
ing a  multiple  poinding  for  the  security  of  the  trustees.  Now  that  opinion 
Mr.  Wardlaw  instantly  commxmicated  both  to  the  pursuer  and  to  the  defender. 
Nothing  that  it  contained  or  indicated  as  to  her  rights  was  withheld,  though 
Mr.  Wardlaw  does  seem,  in  the  accompanying  letter  of  6th  April,  18d0,  to 
have  put  a  construction  upon  part  of  it  beyond  its  import,  as  to  the  point 
being  one  of  great  nicety,  and  so  important  **  that  if  the  law  of  Scotland  be 
found  the  rule,  you  would  get  none  of  the  money  excepting  your  aimuity  for 
life  ;  whereas  if  the  law  of  America  be  the  proper  rule,  it  is  understood  that 
the  whole  money  would  become  at  your  disposal."  Perhaps  his  opinion  as  to 
one  law  was  as  erroneous  as  to  the  other.  But  be  this  as  it  may,  the  opinion 
of  counsel  was  conmiunicated,  and  the  letter  conveying  and  suggesting  the 
agreement  expressly  left  it  to  the  pursuer  and  her  friends  to  consider  and 
determine  upon  it,  while  it  also  expressed  a  wish  that  she  should  come  to  this 
country.  If  she  did  come  here  it  would  necessarily  follow  that  when  consult- 
ing with  friends  she  would  have  access  to  the  best  legal  advice  ;  and  as  this 
was  thus  in  fact  reconmiended  to  her  by  Mr.  .Wardlaw,  when  he  first  suggested 
the  agreement,  it  affords  decisive  proof  that  he  could  have  had  no  sinister 
object  in  view,  and  is  a  circumstance  of  real  evidence  most  important  to  the 
interests  of  the  defender.  Every  page  of  the  correspondence  concurs  in 
establishing  the  fairness  of  Mr.  Wardlaw 's  proceedings,  as  well  as  the  strong 
interest  which  he  seems  to  have  felt  for  the  benefit  of  the  pursuer  ;  and  the 
utmost  length  that  the  pursuer  can  carry  her  case  is,  that,  while  he  bond  fide 
suggested  an  agreement,  by  which  all  litigation  was  to  be  avoided,  as  to  the 
conflicting  claims  of  the  parties  and  the  nicety  of  the  questions  likely  to  arise, 
'  according  to  the  opinion  of  counsel,  and  under  which  the  pursuer  should  draw 
a  full  third  'of  the  whole  movable  funds  of  her  husband,  while  she  retained 
her  benefit  under  the  will  as  to  her  American  succession,  Mr.  Wardlaw,  either 
from  blunder  misunderstood,  or  overlooked,  what  would  be  Mrs.  Stewart's 
rights  under  the  law  of  Scotland  on  her  repudiation  of  her  provisions,  and 
supposing  that  law  alone  to  regulate  the  case. 

Now,  viewing  the  question  under  this  aspect,  are  there  relevant  grounds 
in  law  for  reducing  this  agreement,  or  transaction  of  doubtful  claims,  estab- 
lished in  this  case?    The  agreement  proceeds  on  the  narrative,  '*  That  a  trial 
at  law  of  the  very  intricate  questions  arising  thereon  (the  succession)  must  be 
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•  934   The  question  is  whether  the  iiiBtrument  *  obtained  from 

the   appellant  under  the  circumstances  stated,  is  to  be 

attended  with  a  very  great  delay,  expense,  and  uncertainty,"  and  ^^thereforey 
and  with  a  view  to  avoid  litigation,  and  being  mutually  disposed  to  an  ami- 
cable arrangement,"  the  parties  agree,  &a.:  I  must  say  that  it  is  on  this 
branch  of  the  case  alone,  it  appears  to  me,  the  pursuer  can  rely.  For  I  can 
pay  no  regard  whatever  to  the  alleged  ignorance  on  her  part  of  the  existence 
of  her  husband's  will,  or  of  the  fact  of  her  having  overlooked  it ;  because  it 
is  incontestable  that  the  will  was  found  put  up  along  with  the  trust-deed, 
which  was  sent  from  France  by  the  pursuer  herself  through  her  sister,  and 
that  a  copy  of  the  will  had  also  been  sent  to  America,  and  that  it  was  there 
acted  on  as  to  the  manumission  of  the  slaves  by  money  being  sent  for  that 
purpose.  This  is  clearly  proved  by  letters  referred  to.  After  this  it  is  quite 
preposterous  to  state  the  pursuer's  ignorance  of  this  will,  or  of  her  having 
overlooked  it.  And,  moreover,  I  have  seen  nothing  to  satisfy  me  that  that 
will  ever  could  have  been  applied  to  affect  more  than  Mr.  C.  Stewart's  prop- 
erty in  America.  Keeping  in  view,  then,  all  that  the  pursuer  can  allege  as  to 
the  proceedings  of  Mr.  Wardlaw,  the  mutual  agent  of  the  parties,  can  the 
•agreement  or  transaction  of  doubtful  claims  to  avoid  nice  questions  of  law  be 
set  aside  on  such  grounds?  I  have  ever  been  taught  that  the  opening  up  the 
transaction  of  claims  of  this  nature  is  always  a  matter  of  extreme  difficulty, 
and  when  our  legal  authorities  are  considered,  they  will  be  found  to  give  no 
coimtenance  to  reductions  on  such  grounds  as  are  here  relied  on.  [He  cited 
Lord  Stair,  b.  1,  tit.  17,  §  2,  and  Lord  Bankton,  vol.  1,  p.  453,  and  pro- 
ceeded :]  These  authorities  seem*very  clearly  to  show  that  it  is  not  on  trivial 
grounds  that  a  transaction  can  be  set  aside.  And  certainly  they  afford  no 
ground  for  holding  that  mere  ignorance  of  a  person's  rights,  however  occa- 
sioned, if  no  force  or  fraud  has  been  used,  can  avaiL 

Lord  Gleklee.  — The  mere  allegation  that  there  was  fraud  practised  in 
any  transaction  puts  one's  mind*into  a  strange  state,  and  one  is  very  apt  to 
think  that  there  is  fraud.  I  sat  down,  therefore,  to  this  record  and  the  rela- 
tive documents,  I  may  say  a  fraud-hunting,  but  was  unsuccessful  in  discover- 
ing even  a  scent  of  fraud  in  any  comer  of  them.  The  principle  of  not  disturbing 
agreements  of  this  nature  is  one  of  the  best  founded  in  our  law.  It  was  well 
laid  down  by  Lord  Alloway  in  the  case  of  Johnstone  v.  Paterson  (Novem- 
ber 29,  18*25),  that  a  transaction  could  not  be  set  aside  without  an  aU^ation 
of  fraud  or  concealment,  or  something  equivalent.  An  allegation  that  a  party 
has  not  got  all  he  was  entitled  to,  is  of  no  importance.  I  am  not  quite  satis- 
fied the  pursuer  would  have  got  so  much  had  she  gone  to  law.  Though  the 
sale  to  Malcolm  might  not  have  been  affected  by  death-bed,  still  Professor 
Stewart  might  not  confirm  it  as  heir  of  entail,  without  getting  the  price. 

Lord  Meadqwbank.  — I  entirely  concur  in  the  opinions  expressed,  and  I 
would  not  have  considered  it  necessary  to  say  one  word  more,  but  having 
formed  a  very  decided  opinion  that  there  was  not  only  nothing  wTong  in  the 
conduct  of  Mr.  Wardlaw,  but  nothing  even  approaching  to  impropriety,  I  feel 
it  to  be  my  duty,  after  the  pleading  which  we  heard,  to  state  that  opinion 
here.  1  am  satisfied  that  Mr.  Wardlaw  never  contemplated  the  possibility 
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sustained  against  her.  The  facts  of  *  the  case  were  not  *  985 
Bufficiently  understood  in  the  Court  of  Session  when  the 

that  the  pursuer  would  repudiate  her  husband's  deed.  I  never  saw  a  stronger 
desire  manifested  on  the  part  of  any  practitioner  than  what  was  manifested  by 
Mr.  Wardlaw  in  this  case  to  act  fairly.  While  he  suggested  the  terms  of 
compromise  that  occurred  to  himself,  he  left  if  to  the  parties  themselves  to 
consider  and  consult  their  friends.  I  am  not  convinced  that  the  lady  was 
injured  after  all,  or  that  the  law  would  have  given  her  more  than  she  got  by 
the  compromise.  On  the  contrary,  if  X  were  to  take  the  correspondence  to 
pieces  I  could  show  that  the  matter  was  attended  with  great  doubt. 

LoRP  Medwtn.  —  The  parties  having  many  difficult  questions  to  settle, 
entered  into  a  transaction  with  much  deliberation,  and  subsequently  executed 
a  deed  of  agreement,  the  object  of  which  was  to  compromise  these  disputes. 
I  can  scarcely  conceive  a  case  where  so  many  questions  of  great  difficulty  as 
to  the  law  of  succession  and  of  domicile  occurred  among  near  relations,  and 
as  to  w^ch  I  find  the  acutest  lawyers  differing,  — ^more  fit  for  a  transaction. 
Some  modifications  are  made  after  the  pursuer  came  to  this  country,  and  the 
transaction  was  finally  settled  by  payment  of  an  additional  sum  to  the  pursuer 
on  receipt  and  discharge.  Transactions  are  the  firmest  of  all  pactions,  bor- 
rowed by  us  from  the  Roman  law,  where  apparently  nothing  but  fraud  on  the 
part  of  one  of  the  parties  would  afford  ground  for  setting  it  aside. 

The  grounds  of  reduction  in  this  case  are  two ;  ignorance  of  fact,  and  igno- 
rance of  law.  The  ignorance  of  fact  is  founded  on  the  American  will.  Now, 
without  saying  what  would  be  the  effect  of  such,  if  true,  I  cannot  hold  this  to 
have  been  the  case.  The  summons  speaks  cautiously,  and,  after  stating  that 
.  she  was  ignorant  of  the  existence  of  this  will  when  she  made  the  agreement, 
proceeds,  **  at  least  the  existence  and  effect  of  it  were  overlooked  by  her." 
But  it  is  impossible  to  admit  of  her  ignorance  legally.  The  will  was  found 
in  her  husband's  repositories  along  with  the  deed  of  settlement  and  letter  of 
instructions  ;  it  was  the  subject  of  frequent  correspondence,  and  a  copy  of  it 
was  sent,  by  her  orders,  to  America.  The  original  she  retains  and  brings 
with  her  to  Edinburgh  in  November,  1831.  In  February,  1832,  she  first 
exhibits  it,  and  claims  upon  it.  Now  I  cannot  hold  her  ignorant  of  a  docu- 
ment in  her  own  hands  all  the  time,  not  forgetting  it,  but  acting  upon  it,  and 
frequently  referring  to  it.  But  X  dare  say  the  claim  she  made,  and  makes 
upon  it  now,  was  new  to  her,  that  is,  that  it  gave  her  the  whole  personal 
property  of  her  husband.  This  must  have  been  a  new  idea  ;  for  if  there  be 
any  one  point  admitting  of  no  doubt  in  this  case,  I  think  it  is  that  this  will 
applies  only  to  the  AmericiBin  estate.  The  deed  of  settlement  bore  to  be  for 
the  regulation  of  her  husband's  property  in  Great  Britain,  and  the  will,  as  an 
American  subject,  plainly  refers  to  American  property,  and  contains  no  revo- 
cation of  the  other  ;  and  she  was  desired  by  the  paper  of  instructions  to  send 
it  to  be  recorded  in  America.  She  was  to  send  the  other  d^ed  to  Mr.  Ward- 
law  as  still  operative,  and  conveying  all  the  property  he  left  in  Scotland. 
According  to  her  idea  this  will  would  have  disinherited  his  two  daughters  ;  so 
that,  even  if  overlooked  or  unknown,  and  if  it  were  a  Valid  ground  for  setting 
aside  a  transaction  between  parties  settling  a  disputed  and  disputable  point, 
that  she  did  not  transact  on  the  footing  that  the  whole  movable  property  of 
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*  986   interlocutors  were  pronounced.    *  There  is  no  doubt  what- 

ever that  the  appellant's  husband  was  an  American,  domi- 

her  husband  had  been  qiade  over  to  her  by  hun,  she  wonid  not  be  borne  out 
by  the  fact  that  it  had  been  made  over  to  her. 

The  pursuer's  second  reason  of  reduction  is  ignorance  of  the  law,  because 
she  had  not  been  informed  by  Mr.  Wardlaw  that  she  might  claim  her  terce 
and  Jus  relictoe,  and  that  in  fact  by  the  transaction  she  got  no  more  than  she 
would  have  got  under  her  legal  claims.  There  are  circumstances  in  this  part 
of  the  case  which  have  been  founded  on  as  presenting  the  pursuer's  claim  in  a 
very  favourable  point  of  view  :  1.  She  was  a  stranger  unacquainted  with  our 
law,  and  ignorant  of  her  rights.  2.  She  was  abroad  all  the  time  of  the  dis- 
cussion, and  had  no  access  to  any  other  advice  but  her  own  agent,  but  declar- 
ing that  she  acceded,  though  she  thought  the  bargain  unequal,  in  reliance  on 
his  excellent  judgment  and  kind  interest  in  her  affairs.  3.  This  agent  was 
also  agent  for  the  other  party,  although  not  accused  of  acting  in  any  way 
improperly.  His  great  object  was  to  avoid  a  lawsuit  among  the  parties  so 
nearly  related.  4.  Truly  she  got  nothing  but  what  was  incontesttfbly  her 
own ;  so  that  the  transaction  should  have  been  about  the  two-thirds  which 
belonged  to  her  daughters,  the  whole  of  which  would  be  hers,  it  is  said,  by 
the  American  law,  or  half  to  Professor  Stewart  and  half  to  Mrs.  Tennent,  if 
regulated  by  Scotch  law.  Although  Mr.  Wardlaw  acted  for  both,  or  rather 
all  the  parties,  this  was  not  concealed  from  Mrs.  Stewart ;  on  the  contrary,  he 
withheld  nothing  which  seemed  to  him  for  her  advantage.  There  is  one 
expression  only  of  Mr.  Wardlaw 's  in  the  whole  of  the  correspondence  which  I 
should  have  liked  as  well  not  to  have  seen«  I  allude  to  that  in  his  letter  of 
2d  October,  1830,  to  Professor  Stewart,  where  he  says,  "Mrs.  Campbell 
Stewart  has  never  written  to  me  withdrawing  her  consent,  although  the  deci-  ' 
sion  of  the  House  of  Peers  has  given  the  case  a  better  aspect  in  her  favour  ; 
and  if  I  had  got  your  approbation,  I  should  at  this  time  have  gone  and  got 
the  agreement  finally  concluded."  But  on  considering  the  whole  correspond- 
ence, I  agree  with  all  your  Lordships  that  nothing  could  be  more  fair  than  the 
part  which  Mr.  Wardlaw  acted  throughout.  But  even  if  there  had  been  any 
thing  wrong  on  the  part  of  Mr.  Wardlaw,  Professor  Stewart  had  nothing  to 
do  vnth  it,  and  he  was  by  no  means  anxious  to  enter  into  the  transaction. 
If  the  pursuer  has  suffered,  it  arose  from  her  ignorance  of  her  legal  rights, 
and,  being  so,  I  am  unwilling  to  give  relief,  because  it  would  be  brewing 
down  an  important  principle  of  the  law,  such  as  may  in  its  application  be 
sometimes  attended  with  hardship  in  particular  cases  ;  but  it  is  essential  that 
the  general  principle  should  be  strictly  adhered  to.  On  the  death  of  the  eldest 
daughter  her  share  fell  to  her  sister,  and  on  her  death  the  succession  fell  to 
her  next  of  kin.  It  might  not  be  so ;  at  least  there  would  have  been  room 
for  argument.  The  competition  as  to  what  law  was  to  regulate  the  succession 
to  the  daughters  seems  to  have  been  between  the  laws  of  France  and  America  ; 
if  by  the  law  of  America,  the  whole  would  have  devolved  upon  Mrs.  Stewart, 
but  of  course  under  the  claim  for  fulfilment  of  the  American  agreement  in 
1815,  and  perhaps  of  the  bond  of  provision  in  1827,  if  the  prinliple  of  debitor 
non  presumitur  donare  did  not  apply  ;  if  by  the  law  of  Scotland,  Mrs.  Stewart 
would  not  have  succeeded  to  her  daughters,  but  Mrs.  Tennent  and  the 
defender,  with  a  claim  under  the  American  agreement  of  1815.  It  is  difficult 
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ciled  at  Pomona,  in  *  Virginia.  He  never  abandoned  that  *  987 
nor  gained  any  other  domicile.  His  letters  to  Mrs.  Ten- 
nent  and  his  *  other  relations  and  friends,  while  he  was  in  *  938 
Europe,  show  how  anxious  he  was  to  return  and  remain 
among  them  as  soon  as  his  health  would  permit  him  to  make  the 
journey.  The  Act  of  Naturalization  did  not  change  or  aiBfect  the 
domicile :  the  object  of  obtaining  the  Act  was  to  secure  the  enjoy- 
ment of  the  estates  against  the  law,  as  declared  in  Doe  v.  Ack- 
lam.  (a)  Soon  after  his  succession  to  the  estates,  an  absurd  anomaly 
existed  in  the  law  of  Scotland  applicable  to  entails.  Though  the 
heirs  succeeding  under  defective  entails  could  not  be  restrained 
from  selling  the  entailed  lands,  they  were  held  bound  by  a  series 
of  decisions  of  the  Scotch  Courts  to  reinvest  the  prices  in  the 
purchase  of  other  lands  to  be  settled  upon  the  same  heirs  speci- 
fied in  the  entails.  When  the  case  of  Stewart  v.  Lockhart  relating 
to  the  Westshiels  estate  was  appealed  to  this  House  in  1811,  Lord 
Eldon,  then  Lord  Chancellor,  perceiving  the  anomaly  of  those 
decisions  standing  in  opposition  to  every  sound  principle  of  juris- 
prudence, suggested,  by  remitting  that  case  to  the  Court  below 
for  the  deliberate. reconsideration  of  all  the  Judges,  that 
the  law  ought  not  to  be  allowed  *  to  remain  in  such  a  *  939 
state.  In  that  state  of  the  law  the  appellant's  late  husband 
brought  the  action  to  try  his  right  to  sell  the  entailed  lands,  and 
to  appropriate  the  prices.  The  Court  below,  however,  repeated 
their  former  judgment,  finding  that  he  might  sell  and  should  make 
a  good  title  to  the  purchasers,  but  that  he  was  bound  to  reinvest 
the  prices  in  the  purchase  of  other  lands  in  Scotland  for  the  bene- 
fit of  the  same  heirs.  Although  he  was  advised  to  appeal  from 
that  judgment,  yet  from  the  weight  of  authority  in  support  of  it, 
he  could  not  have  expected  a  reversal  with  any  confidence,  and 
while  in  suspense  as  to  the  result,  he  executed  various  deeds 
of  provision  and  settlement  in  favour  of  his  wife  and  children. 
Estates  to  the  value  of  66,000Z.  altogether  were  sold  before  his 
death.  The  whole  of  that  sum  would  belong  to  his  personal 
estate  if  the  judgment'  then  under  appeal  should  be  reversed, 
but  if  affirmed,  the  whole  would  be  real  estate,  held  to  be  rein- 
vested for  the  benefit  of  the  heirs  substitute  of  entail.     The  two 

to  estimate  the  amount  or  value  of  the  respectiye  pleas,  and  the  chance  of 
success  of  the  one  party  or  the  other  ;  and  I  think  it  is  impossible  to  set  aside 
a  cpmpromise  so  deliberately  made,  although  perhaps  mistake  has  occurred 
from  the  ignorance  of  the  legal  rights  of  one  of  the  parties, 
(a)  2  B.  &  C.  779  ;  vide  supra,  p.  914. 
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daughters  died  soon  after  their  father,  and  while  the  appeal  was 
pending.  By  the  death  of  the  younger,  who  survived  the  elder, 
a  new  question  arose  in  the  event  of  the  judgment  being  reversed 
and  the  prices  of  the  sold  estates  being  found  personal  property^ 
in  which  event  the  66,000i.  would,  subject  to  the  appellant's  pro- 
visions, be  distributable  according  to  the  law  of  the  domicile  of 
Mr.  Stewart  and  of  the  last  surviving  daughter,  in  case  he  had 
left  no  will  applicable  to  that  fund.  The  judgment  was  reversed 
shortly  after,  and  the  price  of  the  lands  belonged  accordingly  to 
Mr.  Stewart's  personal  estate. 
At. the  time  of  Mr.  Stewart's  death,  part  of  the  entailed  estates, 
that  of  Ascog,  remained  unsold,  and  to  that  the  respondent 

*  940   succeeded  as  heir  of  entail.     He  *  employed  the  same  law 

agents  to  attend  to  his  affairs  in  Scotland  who  had  been 
employed  by  the  appellant's  husband,  and  continued  to  be  em- 
ployed by  herself.  They  entered  into  a  correspondence  with 
the  respondent  from  the  day  they  were  informed  of  his  brother's 
death.  At  that  time  unquestionably  the  respondent  and  appel-' 
lant  had  adverse  interests,  the  question  being  then  undecided 
whether  the  price  of  the  sold  estates  belonged  to  Mr.  Stewart's 
personal  estate,  or  to  the  respondent  as  heir  of  entail,  and  also 
whether  the  appellant  had  a  right  to  dower  out  of  the  imsold 
estate.  If  the  law  of  the  Virginian  domicile  of  Mr.  Stewart  were 
to  govern  the  distribution  of  his  property,  the  appellant  was  en- 
titled, in  the  events  that  happened,  to  all  his  personal  estate, 
after  her  daughter's  death,  as  widow,  and  as  sole  heir  of  that 
daughter,  and  also  to  dower  out  of  the  unsold  Scotch  estate,  and 
neither  the  respondent  nor  Mrs.  Tennent  were  entitled  to  any 
part  of  the  personal  estate ;  and  if  the  Scotch  domicile  and  law 
prevailed,  the  appellant  would  be  entitled  to  repudiate  her  hu&* 
band's  settlements  on  her,  and  take  one-third  of  the  personal 
estate  absolutely,  and  the  terce  or  third  part  of  the  rents  of  the 
i»eal  estate  in  Scotland  for  her  life.  In  consequence  of  the  doubts 
that  suggested  themselves  to  Messrs.  Gibson-Craigs  and  Wardlaw, 
the  trustees  under  the  trust  disposition,  and  acting  as  agents  for 
all  the  parties,  they  drew  up  a  memorial  or  case  for  the  opinion 
of  Me8M*s..  Jeffrey  and  Ruthei-furd,  who,  as  well  as  the  trustees 
themselves,  seemed  to  have  grave  doubts  as  to  the  domicile  of 
Mr.  Stewart ;  and  as  the  succession  was  to  be  regulated  by  the 
law  of  his '  domicile,  they  suggested  the  expediency  of  a  compro- 
mise.    The  opinion  was  expressed  in  doubtful  language, 

*  941    merely,  because  the  case  submitted  raised  *  doubts  where 
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doubts  did  not  really  exist,  and  because  it  was  stated  much 
more  favourably  for  the  respondent  than  for  the  appellant.  But, 
even  by  that  case,  the  whole  matter  for  compromise  was  the 
difference  of  benefit  arising  to  either  party  from  the  domicile, 
whether  it  was  in  America  or  in  Scotland.  The  correspondence 
set  out  in  the  printed  cases  shows  that  that  was  the  only  question 
for  compromise.  If  what  was  actually  compromised  was  a  dif- 
ferent subject  from  that  which  was  contemplated  by  the  parties, 
or  either  of  them,  the  deed  cannot  be  sustained. 

Although  the  opinion  of  counsel,  with  the  case,  and  all  the 
proceedings  in  the  Scotch  Courts  and  in  the  House  of  Lords 
were  unreservedly  communicated  to  the  appellant  as  well  as  to 
the  respondent,  there  is  still  a  very  perceptible  difference  of 
tone  in  the  communications  to  one  and  the  other,  manifesting  an 
Anxiety  to  secure  the  new  cUent  succeeding  to  the  unsold  estate 
of  Ascog.  Notwithstanding  the  encomiums  passed  by  the  Scotch 
Judges  on  Mr.  Wardlaw,  they  could  not  help  censuring  that 
passage  in  his  letter  to  the  respondent  of  the  2d  of  October, 
1830,  in  which  he  says,  "  Mrs.  C.  Stewart  has  never  written  to 
me  withdrawing  her  consent,  although  the  decision  of  the  House 
of  Peers  has  given  the  case  a  better  aspect  in  her  favour ;  and  if 
I  had  got  your  approbation,  I  should  by  this  time  have  gone  and 
got  the  agreement  finally  concluded."  Besides  this  leaning  of 
the  common  agent  towards  the  respondent,  it  ought  to  be  con- 
sidered that  the  appellant  was  an  American,  residing  in  France, 
away  from  friends,  without  any  other  adviser  than  Mr.  Wardlaw, 
in  whom  she  confided ;  she  was  in  a  deplorable  state  of  health,  so 
as  to  be  unable  to  write  her  letters,  and  incapable  of  under- 
standing *  those  written  to  h^r,  and  at  best  unacquainted  *  942 
with  the  meaning  of  the  technical  terms  used  in  the  com- 
munications to  her.  Can  she  be  held,  under  the  circumstances, 
to  have  been  aware  of  her  rights  when  she  put  her  name  to  the 
agreement  ?  But  Mr.  Wardlaw  misstated  to  her  not  only  the 
law  of  Scotland,  but  also  the  effect  of  the  opinion,  either  from 
blunder  or  ignorance,  no  doubt.  He  informed  her  that  if  the  law 
of  Scotland  was  to  regulate  her  rights,  she  would  be  entitled  to 
claim  the  life-rent  of  one-third  of  her  husband's  personal  estate 
(a  blunder  which  pervades  all  his  subsequent  letters  to  her),  and 
that  the  two-thirds  which  devolved  on  her  daughter  by  survivor- 
ship would  belong  to  her  .next  of  kin,  the  respondent  and  Mrs. 
Tennent ;  but  that  by  the  American  law,  if  that  were  to  govern 
the  distribution  of  the  estate,  she  would  be  entitled  to  the  whole 
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personalty  in  the  events  that  happened.  Mr.  Wardlaw,  doubting 
which  law  would  prevail,  recommended  a  tripartite  division  of 
the  personal  estate,  representing  to  the  appellant  that  by  agreeing 
to  that  arrangement  she  would  have  the  one-third  of  the  per- 
sonalty absolutely,  instead  of  a  life-rent  in  it.  That  was  the 
equivalent  for  which  the  appellant  was  to  renounce  her  title  to 
the  fortune  that  vested  in  her  daughter,  —  an  equivalent  to  which 
she  was  then  entitled  by  law,  by  the  Scotch  law,  the  law  least 
favourable  to  her  claims.  In  fact,  her  claim  against  her  daughter's 
succession  under  the  law  of  America  was  never  brought  under 
her  view,  Mr.  Wardlaw's  representations  to  her  being  confined 
to  her  rights  as  widow ;  but  her  principal  claim  arose  from  the 
succession  to  her  daughter,  and  to  that  claim  only  could  the  pro- 
posed compromise  apply,  because  her  rights  as  widow  were  the 
same  by  the  laws  of  Scotland  and  America. 

*  943        *  But  although  there  is  no  proof  or  imputation  of  fraud 

against  Mr.  Wardlaw,  he  was  certainly  guilty  not  only  of 
mistakes  in  law  and  omissions  of  facts  in  his  communications  to 
the  appellant,  but  also  of  misrepresentations  as  to  Mr.  Stewart's 
domicile,  in  the  statement  of  the  case  for  the  opinion.  Mr.  Stewart 
never  entertained  the  notion  of  abandoning  his  domicile  at 
Pomona,  and  his  letters  to  Mrs.  Tennent,  giving  her  directions 
about  the  furniture  there,  and  expressing  a  strong  desire  to  find 
his  health  sufficient  to  bear  the  voyage  back  from  Europe,  left 
no  doubt  of  his  domicile  in  her  mind.  If  the  respondent  was  not 
made  acquainted  by  his  sister  with  the  cbntents  of  those  letters, 
at  least  he  must  have  known  after  his  arrival  in  Scotland  that  his 
brother  never  gained  a  domicile  there.  What  could  have  created 
any  doubt  in  Mr.  Wardlaw's  mind  on  the  subject  it  was  impos- 
sible even  to  conjecture,  but  it  clearly  appears  that  he,  as  well  as 
the  respondent,  put  the  compromise  on  that  question.  If,  there- 
fore, the  appellant  entered  into  a  compromise  of  her  rights  upon 
misrepresentations,  whether  fraudulent  or  not,  she  was  entitled 
to  relief.  That  parties  may  be  bound  by  a  compromise  by  which 
one  of  them  gains  great  advantages  over  the  other,  is  not  to  be 
denied,  but  they  must  all  have  equal  knowledge  of  the  facts 
which  form  the  subject  of  their  agreement.  The  right  of  suc- 
cession to  the  personal  estate  of  Mr.  Stewart  in  Scotland,  under 
the  doubts  raised  of  his  domicile,  was  the  subject  of  compromise. 
The  appellant  was  kept  in  ignorance  of  her  rights  under  the 
Scotch  law,  which  was  foreign  law  to  her ;  that  law  was  less 
favourable  to  hjer  than  the  law  of  America ;  she  gave  up  her  claim 
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under  the  latter  to  the  whole  fund,  by  obtaining  only  what 
the  former  would  unquestionably  award  to  her.  •  Is  she  *  944 
to  be  held  bound  by  that  compromise,  to  which  she  was 
induced  by  the  mistakes  and  misrepresentations  of  the  common 
agent?  Suppose,  in  one  state  of  facts,  A.  is  entitled  to  property, 
which,  in  another  state  of  facts,  would  belong  to  B.,  and  they 
both,  while  their  rights  are  unascertained,  agree  to  divide,  there 
is  a  consideration  to  the*  party  who  is  found  to  have  given  up  his 
rights.  But  suppose  A.  holds  an  estate,  of  his  right  to  which 
there  could  not  be  a  question,  and  another  estate,  to  which  his 
right  is  doubtful,  and  he  enters  into  a  compromise  respecting  the 
former,  there  would  be  no  consideration,  and  that  would  not  be 
a  binding  compromise ;  yet  is  not  that  the  state  of  things  in  this 
case  ?  The  appellant  was  entitled  absolutely  to  22,000/.  by  the 
law  of  Scotland,  that  being  the  one-third  of  her  husband's  mov- 
able effects  there ;  but  if  she  went  to  law  she  might  be  held 
entitled  to  44,000?.  more ;  she  gives  up  her  claim  to  the  latter 
sum  on  getting  the  former,  of  her  right  to  which  there  was  no 
doubt.     What  was  the  consideration,  then,  for  that  sacrifice  ? 

There  are  no  cases  in  the  law  of  Scotland  applicable  to  this ; 
family  arrangements  are  not  of  frequent  occurrence  there.  The 
cases  of  Johnstone  v.  Paterson^  M^AUster  v.  M^Alister^  and  Dick- 
son V.  Sope,  cited  in  the  Court  below,  have  scarcely  any  bearing 
on  this  case.  In  our  English  Courts  the  cases  are  numerous  ;  it 
is  clear  by  all  of  them  that  to  constitute  a  valid  compromise  the 
parties  to  it  must  know  the  position  in  which  they  stand  to  each 
other  as  to  their  respective  rights ;  and  foreign  law  is  a  fact  of 
which  they  are  not  presumed  to  have  knowledge.  By  the  cases 
in  our  Common-Law  Courts,  matters  of  which  there  is  no  doubt 
cannot  be  the  subject  of  compromise ;  but  where  there  is  a  • 

reasonable  doubt  of  the  *  right,  and  it  is  the  clear  intention    *  945 
of  the  parties  to  compromise  it,  those  Courts  enforce  their 
agreement.      Tooley  v.  Windham^  (a)  King  v.  Hobbs^  (6)  Long- 
ridge  v.  Dorville,  (c) 

The  same  principle  is  recognized  in  our  Courts  of  Equity,  and 
the  decisions  there  are  strongly  opposed  to  this  judgment.  In 
Broderick  v.  Brodericky  (d)  Lord  Chancellor  Harcourt  held  that 
^^  either  suppressio  vert  or  suggestio  falsi  is  a  good  reason  to  set 
aside  a  release,"  and  there  accordingly  an  heir  was  relieved 
against  a  release  which  he  executed  to  a  devisee,  on  the  repre- 

(a)  Cro.  Eliz.  206.  (6)  Telv.  25. 

(c)  5  B.  &  Aid.  117.  .    {d)  12.  Wms.  239. 
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sentation  that  the  will  had  been  duly  executed.     So  in  Ptw«y  v. 
Desbouvrie^  (a)  the  daughter  of  a  freeman  of  London,  having 
executed  a  release  of  her  orphanage  part  for  a  legacy,  without 
knowing  that  she  had  a  right  to  inquire  into  the  amount  of  the 
orphanage  part  before  election,  was  relieved  s^ainst  her  deed  by 
Lord  Chancellor  Talbot.    In  Cann  v.  Cawn,  (6>  Lord  Maccles- 
field said,  *'  If  the  party  releasing  is  ignorant  of  his  right,  or  if 
his  right  is  concealed  from  him  by  the  pefson  to  whom  the  release 
is  made,  these  will  be  good  reasons  for  the  setting  aside  of  the 
release ; "  but  as  there  was  no  such  thing  pretended  in  that  case, 
the  relief  sought  was  refused.    Lansdotvn  v.  Lansdown  ((?)  is  a 
case  often  referred  to  on  this  subject,  and  in  that,  as  in  the 
present  case,  there  was  an  error  of  law  committed  by  the  common 
agent  of  the  parties,  without  fraud ;  and  the  Court  gave  relief 
by  setting  aside  the  agreement.     Neither  in  that  case  nor  in 
PuBey  V.  Desbouvrie  was  there  any  misrepresentation  of  facts, 
but  in  both  the  relief  was  granted  by  reason  of  the 
*  946    *  parties'  ignorance  of  their  legal  rights.     The  same  prin- 
ciple was  adopted  in  Bingham  v.  Bingham^  (rf)  and  Cock- 
ing V.  Pratt^  (e)  and  was  fully  recognized  and  sanctioned  in  the 
more   recent  cases  of  Stockley  v.  Stoekley^  (^)   and  Naylar  r. 
Winch ;  (A)   although  in  both  the  latter  cases  the  agreements 
were  sustained.      In  Pullen  v.  Ready^  (i)   Lord  Hardwickb 
could  not  be  induced  to  set  aside  an  agreement  on  the  ground  of 
alleged  ignorance  of  law.     The  circumstances  .of  that  case,  and 
of  others  in  which  that  learned  Judge  refused  to  interfere,  made 
it  diflSicult  to  believe  that  such  ignorance  existed.    It  is  not  desir- 
able that  the  Courts  should  carry  the  principle  so  far  as  to  set 
aside  solemnly  executed  instruments  merely  because  the  parties 
•allege  that  when  they  executed  them  they  were  ignorant  of  their 
own  municipal  law ;  but  surely  ignorance  of  foreign  law,  which 
our  Courts  hold  to  be  a  fact  to  be  proved  (i)  like  other  facts,  — 
that  is,  by  the  production  of  it  if  it  be  written  law,  if  unwritten 
law  by  the  personal  examination  or  certificate  of  persons  skilled 
in  it,  —  would  be  a  sufficient  ground  of  relief.     In  Dunnage  v. 
White^  (J)  Sir  T.  Plumer  refused  to  enforce  a  deed  of  compro- 

(a)  3  p.  Wms.  315.  (6)  1  P.  Wms.  727. 

(c)  Mos.  364  ;  see  also  2  Jao.  &  W.  205. 

(d)  1  Vea.  Sen.  126.  («)  1  Ves.  Sen.  400. 
{g)  1  Ves.  &  Bea.  30.  Qi)  1  Sim.  &  Stu.  565. 
(t)   2  Atk.  587. 

(k)  2  Stark,  on  Evid.  331,  2d  ed.;  Douglas  o.  Bro'vm,  2  Dow&  Clark,  177. 
(0    1  Swans*.  137. 
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mise,  saying,  (a)  ^^  In  these  circumstances,  J.  E.  Lewis  executes 
this  instrument.  Is  its  nature  such  as  to  import  that  all  the  par- 
ties, and  he  among  ^he  rest,  were  cognizant  of  what  they  did,  and 
understood  their  rights  ?  There  seems  strong  ground  to  believe 
that  the  solicitor,  who  says  he  fully  explained  the  deed  *'  (and 
who  was  solicitor  for  both  parties,  as  Mr.  Wardlaw  was  in  this 
case),  ^^  did  not  understand  the  rights  of  the  parties.  I  will 
not  say  *  that  he  intentionally  misrepresented  them,  but  *  947 
they  are  grossly  misstated  in  the  deed,  &c.  It  is  too  plain 
that  those  by  whom  he  was  surrounded  kept  him  in  gross  igno- 
rance of  the  extent  of  the  property  which  had  devolved  on  him, 
&c.  From  the  deed  he  could  gain  nothing,  but  by  a  sweeping 
clause  he  abandons  without  equivalent  a  probable  share  of  the 
personalty  and  an  undisputed  real  estate,"  &c.  And  referring 
to  the  doctrine  of  Lord  Hardwickb,  in  Stapilton  v.  Stapilton^  (ft) 
Sir  T.  Plumbb  observes, "  undoubtedly  parties  entitled  in  different 
events  may,  while  the  uncertainty  exists,  each  taking  his  chance, 
effect  a  valid  compromise."  In  Crordon  v.  Q-ordon^  (c)  Lord 
Eldon  says,  **  If  the  defendant,  James  Gordon,  when  he  entered 
into  the  agreement,  knew  that  there  had  been  a  private  legal  mar- 
riage between  his  father  and  mother,  it  would  require  little  time 
to  dispose  of  this  case,"  &c.  ^^My  opinion  is,  that  if  James 
Oordon,  prior  to  the  agreement,  knew  that  there  had  been  a  pri- 
vate ceremony  of  marriage,  and,  conscientiously  believing  that  it 
was  not  a  legal  marriage,  omitted  to  communicate  the  fact  to  his 
brother,  the  plaintiff  (the  brother)  would  be  entitled  to  relief, 
on  the  principle  that,  though  family  arrangements  are  to  be  sup- 
ported where  there  is  no  fraud  or  mistake  on  either  side,  or  none 
to  which  the  other  party  is  accessary,  yet  where  there  is  a  mis- 
take, though  innocent,  and  the  other  party  is  accessary  to  it,  the 
Court  will  interpose."  And  again,  his  Lordship  says,  "  There 
must  not  only  be  good  faith  and  honest  intention,  but  full  dis- 
closure ;  and  without  full  disclosure,  honest  intention  is  not  suf- 
ficient." Accordingly,  in  Orovee  v.  PerkivM^  (rf)  the  Vice- 
Chancellor,  after  observing  that  there  was  *  no  evidence  *  948 
of  fraud,  said,  "  The  question  is  whether,  adverting  to  the 
nature  of  the  transaction,  there  was  that  disclosure  made  to  the 
plaintiff  which  he  was  entitled  to  have.  The  administrators  do 
not  allege  that  they  stated  to  the  plaintiff  what  was  the  amount 
of  the  intestate's  property,  or  of  his  wife's  share  of  it,  &c.     The 

(a)  Pp.  150,  151.  (h)  1  Atk.  2. 

(c)  3  Swanst.  400 ;  see  pp.  466,  467.  [d)  6  Sim.  576  ;  see  p.  588^ 
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deed,  it  is  true,  recites  that  Mrs.  P.  (the  intestate)  was  at  her 
djeath  possessed  of  veiy  considerable  personal  estate  ;  but  I  do 
not  think  that  that  was  a  sufiScient  disclosure^  and  though  there 
was  not  that  fraud  in  the  transaction  which  the  plaintiff  has 
charged,  yet  as  the  administrators  withheld  from  him  the  knowl- 
edge of  the  amount  of  his  wife's  share,  there  was  that  non-dis- 
closure of  a  material  fact  which  compels  me  to  say  that  the  deed 
cannot  stand." 

It  was  assumed  by  the  Judges  in  the  Court  of  Session  that  the 
appellant  was  not  ignorant  of  her  rights ;  that  if  there  was  any 
ignorance  on  her  part,  it  was  ignorance  of  law,  and  that  was  no 
ground,  according  to  the  practice  of  the  Scotch  Courts,  to  rescind 
this  agreement ;  and  the  Lord  Justice  Clerk  cited  a  passage  from 
Lord  Stair,  concluding  thus  :  "  Neither  will  error  or  mistake  in« 
the  matter  ransact  transactions,"  &c.,  and  another  passage  from 
Lord  Bankton  ;  and  says,  "  Those  authorities  afford  no  ground 
for  holding  that  mere  ignorance  of  a  person's  rights,  however 
occasioned,  if  no  force  or  fraud  has  be6n  used,  can  avail."  That 
certainly  is  not  the  law  laid  down  in  Lansdotvn  v.  Lansdoum^  Bay- 
lor V.  Winch^  or  the  other  numerous  English  cases  before  referred 
to.  And  among  the  writers  on  civil  law,  Vinnius  and  Chancellor 
D'Aguesseau  hold  that  a  mistake  in  law,  as  well  as  a  mistake  of 
fact,  will  vitiate  a  deed.  Voet  and  Pothier  hold  the  contrary, 
but  they  all  agree  that  a  mistake  of  foreign  law  is  a  mis- 

*  949   take  *  of  fact,  which  the  Judges  of  the  Court  of  Session 

.  seem  not  to  admit.  This  subject,  with  the  views  of  the 
commentators  on  civil  law,  is  ably  discussed  by  Mr.  Burge,  in 
the  third  volume  of  his  Commentaries  on  Colonial  and  Foreign 
Laws  (pp.  726  to  748),  where  he  has  referred  to  all  the  decisions 
in  our  own  and  foreign  countries.  There  is  one  case.  Haven  v. 
Foster^  cited  by  him  from  9  Pick.  R.  (Am.),  112,  which  bears  a 
strong  resemblance  to  the  present  case  ;  and  from  Judge  Story's 
Commentaries  on  Equity  jurisprudence  (§  130),  Mr.  Buige  cites 
a  case  of  Lang  v.  The  Bank  of  the  United  States^  in  which  Mr. 
Justice  Shippen,  in  speaking  of  the  effect  of  a  mistake  of  the 
right  of  a  party,  and  that  he  was  not  bound  by  it,  said,  "  The 
case  of  Penn  v.  Lord  Baltimore,  1(a)  is  decisive  to  this  point :  I 
was  present  at  the  argument,  &c.,  and  heard  Lord  Hardwicke 
say,  though  it  is  not  mentioned  in  the  report,  that  if  Lord  Bal- 
timore had  made  the  agreement  in  question  under  a  mistake  of 
his  right  to  another  degree  of  latitude,  he  ought  to  be  relieved." 

(a)  1  Ves.  444. 
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Dr.  Lushington  and  Mr.  J,  Ru%9ell^  for  the  respondent.  —  Ques- 
tions of  much  difficulty  arose,  on  Mr.  Stewart's  death,  in  respect 
of  the  succession  to  his  personal  estate  in  Scotland ;  and  the 
difficulty  was  increased  by  the  death  of  his  daughters.  If  the 
appellant  were  admitted  to  be  clearly  entitled  to  all  the  rights 
which  she  claims,  they  were  subject  to  various  deductions.  In 
the  first  place,  the  respondent  might  claim,  under  the'  agree- 
ment with  his  brother  .and  uncle  in  1816,  a  full  one-fourth 
part  of  the  rents  of  the  entailed  estates  from  that  date, 
or  an  *  equivalent  proportion  of  the  prices  of  the  sold  *950 
estates;  and  that  claim  would  consume  at  least  15,000/. 
of  the  fund  constituting  the  deceased's  personal  estate.  In  the 
next  place,  the  respondent  might  succeed  in  setting  aside  the  sale 
made  to  Mr.  Malcolm  of  the  Argyleshire  estates  for  40,000Z., 
within  a  few  days  of  Mr.  Stewart*s  death ;  certainly  te  could 
not  be  compelled  to  confirm  that  sale  without  getting  the  price. 
The  purchaser  had  brought  an  action  for  confirmation  of  the  sale 
or  repetition  of  the  price  ;  and  that  action  was  pending  at  the 
time  of  the  compromise.  The  respondent^  giving  up  these  claims 
was  a  good  consideration  for  the  agreement.  If  the  Argyleshire 
estates  were  held  not  to  be  validly  sold,  the  price  would  all 
belong  to  the  respondent,  and  then  his  contest  would  still  remain 
with  the  appellant  respecting  the  26,0002.,  the  price  of  the  other 
estates  that  were  sold  in  1824  ;  one-fourth  of  which  sum  would 
unquestionably  belong  to  him  under  the  American  agreement. 
With  these  and  other  claims  against  Mr.  Stewart,  it  would  not 
be  possible  for  the  appellant  to  get  more  than  10,000/.  from  the 
whole  property  in  Scotland,  and  that  only  on  the  supposition  of 
the  American  domicile  regulating  the  succession.  If  the  domi- 
cile were  held  to  be  in  Scotland,  by  the  Scotch  law  the  appellant 
would  take  one-third  of  the  movables,  and  the  two-thirds  would 
belong  to  the  two  daughters,  and  on  the  death  of  the  survivor 
would  belong  absolutely  to  the  respondent  and  Mrs.  Tennent. 
Again,  although  Mr.  Wardlaw  told  the  appellant  that  she  would 
be  entitled  to  her  terce  out  of  the  Ascog  estate  for  her  life,  that 
was  a  mistake  ;  she,  being  an  alien,  could  not  take  any  interest 
in  lands.  These  were  large  deductions  from  the  appel- 
lant's claims.  She  *  actually  got  21,000/.  in  the  first  *951 
instance,  and  by  subsequent  arrangement  with  the  re- 
spondent and  Mrs.  Tennent,  2400/.  more,  making  altogether 
about  23,000/.,  instead  of  being  confined  to  one-third  of  26,000/., 
subject  to  litigation  in  respect  to  the  American  agreement  and 
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her  daughter's  succession.  Those  were  the  cousideratioDs  for 
the  compromise,  of  which  the  appellant  took  all  the  benefits,  and 
acquiesced  until  the  latter  end  of  1832,  when  she  was  advised  to 
set  up  her  husband's  last  will.  There  is  no  pretence  for  Aaying 
that  that  will  was  not  confined  to  the  property  in  America,  just 
as  much  as  the  trust  disposition  was  confined  to  his  real  and 
personal  estate  in  Great  Britain. 

It  has  been  argued  very  confidently  on  behalf  of  the  appellant 
that  her  husband's  domicile  was  American ;  and  therefore,  as 
the  law  of  that  country  would  regulate  the  succession  to  him 
and  his  daughters,  she  gave  up  what  she  was  properly  entitled 
to.  It  is  not  necessary  to  contend  that  the  domicile  was  Scotch: 
it  is  sufficient  that  there  were  rational  grounds  of  doubt:  one  of 
the  eminent  counsel,  who  gave  the  joint  opinion,  thought  it  was 
a  Scotch  domicile.  It  appeared  that  Mr.  Stewart  left  America 
in  1815,  returned  in  1819,  and  after  ten  months  came  again  to 
Europe,  and  remained  until  1827,  when  he  died.  Her  became  a 
freeholder  on  his  estates  in  Scotland,  and  a  naturalized  British 
subject ;  and  in  the  affidavit  for  that  Act,  he  declared  it  was  his 
intention  to  reside  in  Britain.  He  appointed  tutors  and  curators 
of  his  children  in  Scotland,  implying  thereby  that  he*  meant  them 
to  be  in  Scotland.  All  his  letters  to  his  friends  in  America 
showed  that  his  return  to  them  was  conditional  on  the  return 
of  his  health.     It  was  clear  he  wished  to  visit  that  coun- 

*  952    try  again,  but  not  that  he  intended  *  to  reside  there.    The 

mere  intention  to  return  did  not  establish  the  domicile. 
Bruce  v.  Bruce^  (a)  Stardey  v.  Bruce,  (ft)  These  and  other  cases 
that  could  be  cited  show  that  Mr.  Rutherfurd  did  not  fall  into 
any  great  blunder  by  doubting  whether  the  succession  to  Mr. 
Stewart's  personal  estate  was  not  to  be  regulated  by  the  law  of 
Scotland.  Under  all  the  circumstances,  the  appellant  acted  pru- 
dently in  taking  Mr.  Wardlaw's  recommendation ;  and  it  is  not 
competent  to  her,  after  acting  on  the  agreement  when  it  suited 
her  convenience,  now  to  renounce  it  and  seek  to  establish  her 
rights  at  law.  Had  not  the  compromise  taken  place,  there  would 
be  no  end  of  lawsuits ;  to  avoid  which,  was  recited  in  the  agree- 
ment to  be  one  of  its  principal  objects.  That  and  all  the  recitals 
in  the  agreement  were  the  aggregate  of  the  considerations  for 
the  division  of  the  property  into  three  equal  parts.  It  was  in 
consideration  of  that  arrangement  that  the  respondent  validated 

(a)  2  Bob.  &  FuL  250.  (&)  8  Hagg.  4(^.       . 
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tiie  contract  of  sale  to  Mr.  Malcolm.  After  that  ratification  it 
was  impossible  to  restore  the  parties  to  the  relative  position  in 
which  they  stood  before  the  compromise. 

The  chief  argument  for  the  appellant  is,  that  she  was  left 
ignorant  of  her  right  to  repudiate  her  husband's  settlements  and 
daim  her  jvs  relictce^  by  the  law  of  Scotland,  —  supposing  the 
succession  to  be  goyemed  by  that  law ;  —  and  to  get  rid  of  the 
effect  of  the  cases  id  Scotland  and  England,  deciding  that  igno- 
rance of  points  of  law  is  no  ground  for  setting  aside  a  compro- 
mise, it  was  luged  that  Scotch  law  was  to  the  appellant  foreign 
law,  which  was  therefore  to  be  taken  as  fact ;  and  in  support  of 
that  argimient,  Mr.  Surge's  learned  work  was  referred  to. 
*  But  it  ought  to  be  observed,  that  the  cases  cited  in  that  *  958 
work  upon  the  point,  are  not  cases  of  family  arrangements, 
and  do  not  apply  to  this  case.  The  respondent  had  ^  much 
cause  as  the  appellant  to  complain  that  he  was  left  in  ignorance 
of  the  Scotch  law,  because  Gibson-Craigs  &  Co.  did  not  explain 
to  him  that  it  was  competent  to  him  to  reduce  the  contracts  for 
sale  of  the  estates,  on  the  ground  of  death-bed. 

Cases  on  the  subject  of  family  arrangements  are  of  rare  occur- 
rence in  Scotland,  and  the  only  cases  there  found  applicable 
are  those  that  were  cited  in  the  Court  below.  Of  the  numer- 
ous cases  in  our  Courts  of  Equity,  most  of  them  are  opposed 
to  the  appellant's  claim  to  rescind  the  agreement,  especially  the 
more  recent  cases,  in  which  those  Courts  show  a  disinclination 
to  open  settlements  deliberately  entered  into  for  the  purpose 
of  putting  an  end  to  disputes  in  families.  Stapilton  v.  StapiU 
ton^  (a)  Pullen  v.  Ready ^  (6)  Cory  v.  Cory^  (c)  Naylor  v.  Winch^  (d) 
Hotchkis  V.  Diekaon,  (6)  In  this  last  case.  Lord  Eldon  is  stated 
to  have  observed,  duiing  the  argument  in  this  House,  "that, 
according  to  all  law  and  upon  principle,  where  there  is  fairly  a 
doubt  as  to  the  rights  of  parties  and  an  agreement  without  &aud, 
it  is  binding."  "  The  case  of  Gordon  v.  Gordon  (he  said)  stood 
on  a  different  ground,  because  there  was  a  suppression  of  a 
material  fact  by  one  of  the  parties."  In  the  present  case  there 
is  no  allegation  that  the  respondent  suppressed  or  concealed  any 
thing,  or  was  a  party  to  any  suppression  or  concealment.  Indeed, 
the  extent  of  the  appellant's  ignorance  of  her  rights  is 
very  uncertain ;  *  she  may  not  have  known  the  whole  law    *  954 

(a)  1  Atk.  2.  (b)  2  Atk.  587* 

(c)  1  Yes.  Sen.  19.  (d)  1  Sim.  &  Stu.  566. 

(e)  2  BUgh,  818. 
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of  her  case,  but  it  is  probable  she  had  more  knowledge  of  it  firom 
the  personal  interview  with  Mr.  Wardlaw,  on  his  visit  to  her  in 
1829,  than  appears  in  their  correspondence.  In  her  letters  she 
professes  hei-self  willing  to  make  a  sacrifice,  on  grounds  from 
which  it  may  be  inferred  that  she  knew;  her  legal  rights.  If  all 
the  risks  and  possible  consequences  of  litigation  are  taken  into 
view,  she  sustained  no  injury  by  the  compromise.  But  even  if 
she  sustained  some  loss  in  consequence  of  being  ignorant  of  her 
legal  rights,  she  was  misled  by  her  professional  adviser  vnthout 
fraud ;  and  although  he  was  then  acting  as  agent  for  the  respon- 
dent, she  was  fully  aware  of  that  and  took  his  advice,  which  was 
honestly  given,  and  she  deliberately  signed  the  agreement;  any 
inadvertence  of  her  legal  adviser  cannot  be  made  to  affect  third 
parties. 

June  3,  1839. 
The  Lord  Chancellor.  —  The  object  of  this  suit  was  to  set 
aside  a  deed  or  agreement  signed  by  the  pursuer  on  the  12th  of 
February,  1831,  by  which  she  and  the  defender,  the  brother,  and 
Mrs.  Tennent,  the  sister,  of  the  pursuer's  late  husband,  entered 
into  an  arrangement  as  to  various  matters  of  dispute,  which  had 
arisen  between  them,  respecting  the  property  of  the  pursuer's 
late  husband.  A  subsequent  arrangement  having  been  made 
between  the  pursuer  and  Mrs.  Tennent,  the  present  contest  is 
only  with  the  brother.  The  summons  stated  three  grounds  for 
the  relief  prayed :  first,  an  objection  in  form,  which  has  not  been 
relied  upon ;  (a)  secondly,  that  the  pursuer  was  induced  to  sign 
the  agreement  in  ignorance  of  her  rights,  being  misled  by 

*  955    those  who  acted  at  the  same  time  as  her  agents  *  and  as 

agents  for  the  other  parties  to  it ;  and  thirdly,  that  she  was 
at  the  time  ignorant  of  the  existence  of  a  will  executed  by  her 
husband,  by  which  he  gave  her  all  his  personal  property ;  or  at 
least  that  the  effect  of  the  will  was  overlooked  by  her,  and  that 
the  agreement  or  deed  which  she  asks  to  be  set  aside  proceeded 
upon  the  footing  that  no  such  will  existed. 

It  is  important  to  examine  the  facts  recited  in  the  deed  in 
question ;  and  then,  by  comparing  them  with  the  facts  proved, 
to  consider  how  far  they  were,  by  misrepresentation  or  om^sion, 
inconsistent  with  the  truth.  The  deed  states  the  succession,  in 
1815,  of  the. plaintiff's  husband,  to  certain  entailed  estates  in 

(a)  For  the  same  reason,  that  objection  (which  related  to  the  attestation 
and  execution  of  the  deed)  is  not  noticed  in  this  report. 
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Scotland,  and  that,  it  being  uncertain  whether  he  (then  residing 
in  and  being  a  native  of  the  United  States  of  America),  or  his 
uncle,  or  the  defender,  was  entitled,  they  had  agreed  that  the 
party  in  possession  should  pay  to  each  of  the  others  one-fourth  of 
the  income  during  his  own  life,  and  dming  such  time  as  his  widow 
might  receive  dower ;  that  Frederick,  who  possessed  the  estates, 
had  not  paid  any  thing  to  the  defender  under  their  agreement ; 
that  Frederick,  being  advised  that  the  entail  was  not  effectual, 
instituted  a  suit  in  the  Court  of  Session  against  the  heirs  of 
entail,  and  in  1827  obtained  an  interlocutor,  declaring  that  he 
might  sell  the  estates,  but  that  he  was  bound  to  reinvest  the 
purchase-money ;  that  he  appealed  from  that  interlocutor  to  the 
House  of  Lords,  but  died  before  the  appeal  was  determined ;  that 
in  1824  Frederick  sold  part  of  the  estates,  and  in  1827  other  part, 
and  died  on  the  20th  of  May,  1827 ;  that  an  action  had  been 
brought  by  the  purchaser  of  part  of  the  estate,  to  have  his  title 
confirmed,  or  for  repayment  of  the  purchase-money,  which  was 
still  depending,  and  that  it  had  been  determined  on  the 
appeal  by  *  the  House  of  Lords  that  there  was  no  obliga-  *  956 
tion  to  reinvest  the  purchase-money  of  the  estates;  and 
consequently  that  the  price  must  be  considered  as  falling  under  a 
certain  trust-deed  of  settlement,  one  of  several  deeds  before 
recited.  The  deeds  so  recited  were,  first,  a  mortis  causa  deed 
executed  by  Frederick,  securing,  tinder  the  powers  of  the  entail, 
lOOOZ.  to  Mary,  his  only  child  by  his  first  marriage ;  secondly, 
heritable  bonds,  securing  to  the  appellant  1001.  per  annum,  but 
which  bonds  are  stated  to  have  been  renounced  by  her ;  thirdly, 
a  bond  of  provision,  securing  to  his  children,  with  the  former  pro- 
visions, all  he  could  by  law  charge  upon  the  estate ;  that  is,  to 
one  child  one  year's  rent ;  to  two  or  more,  three  years'  rent ; 
fourthly,  a  bond  of  annuity  and  provision,  securing  to  his  wife 
8002.  per  annimi ;  fifthly,  instruments  making  certain  provisions 
for  his  brother  and  sister,  in  the  event  of  his  being  found  to  have 
dominion  over  the  purchase-money ;  and,  lastly,  a  trust-deed  of 
settlement,  whereby  he  gave  and  disponed  his  whole  heritable 
estate  and  effects  in  Great  Britain  to  trustees,  of  whom  Mr. 
Wardlaw  was  one,  and  whom  he  appointed  his  executors,  upon 
trust  to  pay  his  debts  and  legacies,  and  then  one-third  of  the 
income  to  his  wife  for  life,  the  foresaid  annuity  (800Z.)  to  be 
taken  in  part,  and  to  pay  over  and  divide  the  residue  amongst 
his  children,  to  be  paid  at  twenty-one  or  marriage :  that  he  left 
only  two  children,  Mary,  by  hia  first  marriage,  who  died  in 
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August,  1829,  and  Letitia,  by  the  appellant,  who  died  in  January, 
1830 ;  and  that  it  was  uncertain,  owing  to  various  circumstances, 
upon  whom  had  devolved  the  right  of  succession  to  the  prices  of 
the  said  lands  so  far  as  unconsumed,  and  to  the  other  personal 
estate  left  by  him  and  his  daughters,  and  conflicting  opin- 

*  957    ions  were  entertained  on  the  point  by  different  *  eminent 

counsel  at  the  Scottish  bar,  and  that  a  trial  at  law  of  the 
very  intricate  questions  arising  thereon  must  be  attended  with 
very  general  delay,  expense,  and  uncertainty :  therefore  the  par- 
ties agree  that  the  free  proceeds  of  the  whole  estate  and  effects 
left  by  Frederick  and  his  daughters  in  Great  Britain  or  elsewhere 
in  Europe,  other  than  the  entailed  estates,  should  be  equally 
divided  between  the  appellant,  the  respondent,  and  Mrs.  Tennent. 
But  it  was  agreed  that  this  arrangement  should  not  extend  to  any 
part  of  the  entailed  estates  unsold,  or  ineffectually  disposed  of  at 
the  time  of  Frederick's  death,  nor  to  any  estate,  property,  or 
effects  of  him  or  of  his  daughters  in  America ;  the  appellant  tak- 
ing such  one-third  in  full  of  all  other  demands  in  right  of  her  hus- 
band or  of  his  daughters,  and  the  respondent  taking  his  one-third 
in  full  of  his  claim  under  the  agreement  with  Frederick  and  their 
uncle  in  America ;  and  all  declaring  that  any  testament  which 
Frederick  had  executed,  if  any  such  there  were,  in  reference  to 
his  property  in  America,  should  take  effect  without  being  affected 
by  the  agreement. 

It  is  to  be  observed  that  there  is  no  inaccuracy,  in  point  of  fact, 
in  the  statements  of  this  deed,  which  could  have  misled  the  pur- 
suer, of  the  two  points  relied  upon  by  her,  namely,  the  will  of 
Frederick  disposing  of  his  personal  estate,  and  the  widow's  title 
to  the  ju9  relictcs.  The  existence  of  a  will  is  referred  to  as  affect- 
ing property  in  America,  and  the  share  of  the  widow  under  the 
agreement  is  expressed  to  be  in  full  of  dower,  jointure,  annuity, 
terce  of  lands,  third  or  half  of  movables,  and  every  thing  else 
which  she  could  ask  or  claim  through  the  decease  of  her  husband 
or  his  said  daughters,  or  either  of  them,  any  manner  of  way. 

It  is,  however,  contended  that  .the  pursuer  entered  into 

*  958    *  this  arrangement  in  ignorance  of  her  rights  upon  both 

these  grounds  ;  which  rights,  it  is  said,  were  such,  that  if 
they  had  been  understood  by  her,  would  have  prevented  her  from 
acceding  to  the  terms,  as  she  only  had  thereby  secured  to  her 
what  she  was  at  all  events  entitled  to;  and  that  she  thereby 
simply  renounced,  in  the  event  of  a  suit,  all  chance  of  a  favour- 
able decision  in  her  favour  upon  the  points  really  in  doubt. 
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It  is  necessary  to  examine  accurately  the  evidence  in  the  cause 
as  to  these  two  points,  before  the  application  of  the  principles  of 
law  to  the  case  can  be  usefully  considered.  In  the  first  place,  it 
is  to  be  observed,  that  there  is  not  the  slightest  ground  for  im- 
puting any  fraud,  procurement,  or  misrepresentation  on  the  part 
of  Professor  Stewart,  the  other  party  to  the  negotiation.  Indeed, 
no  attempt  was  made  to  rest  the  pursuer's  case  upon  any  conduct 
of  his ;  Mr.  Wardlaw  must,  I  think,  be  considered  as  acting  for 
both  parties,  as  he  corresponded  with  both  upon  the  proposed 
compromise,  and,  before  it  was  concluded,  was  in  fact  agent  for 
both ;  and  it  is  upon  his  conduct  that  the  pursuer  principally 
relies.  After  carefully  examining  all  the  documents  in  evidence, 
I  have  no  difficulty  in  concurring  in  the  opinion  expressed  by  all 
the  Judges  in  the  Court  below,  that  there  is  no  ground  for  im- 
puting any  improper  motive  to  Mr.  Wardlaw,  or  any  intention 
to  favour  the  respondent  at  the  expense  of  the  appellant.  There 
are,  indeed,  but  two  circiunstances  upon  which  any  argument  in 
support  of  such  a  supposition  can  be  founded.  The  first  is  his 
letter  of  the  2d  of  October,  1830,  observed  upon  by  Lord  Med- 
WYN  (a),  and  the  other  is  the  fact  that  Professor  Stewart 
consulted  other  counsel  before  *  he  signed  the  agreement,  *  959 
by  which  it  is  inferred  that  he  had  obtained  information 
upon  the  rights  of  the  parties  which  the  appellant  had  not.  As 
to  the  latter,  I  do  not  find  it  in  evidence  what  this  advice  was ; 
and  when  I  see  that  the  appellant  had  seen  the  opinion  of  Mr. 
Jeffrey  and  of  Mr.  Rutherfurd  upon  the  whole  case,  in  which  the 
will  in  question  is  brought  under  notice,  I  cannot  think  the  fact 
of  another  opinion  having  been  taken  by  Professor  Stewart  of 
any  importance.  As  to  the  expression  in  the  letter  of  the  2d  of 
October,  1830,  "  Mrs.  C.  Stewart  has  never  written  to  me  with- 
drawing her  consent,  although  the  decision  in  the  House  of  Peers 
has  given  the  case  a  better  aspect  in  her  favour ; "  it  does  not 
appear  why  that  decision  should  have  induced  her  to  withdraw 
her  consent.  If,  indeed,  the  decision  had  been  the  other  way, 
there  would  not  have  b.een  any  thing  upon  which  the  agreement 
could  operate ;  but  as  the  proposition  was  made  in  contemplation 
of  such  a  decision,  there  seems  no  reason  why  either  party  should, 
upon  its  taking  place,  wish  to  withdraw  from  it.  I  must  there- 
fore assume,  because  such  I  think  to  be  the  result  of  the  evidence, 
that  Mr.  Wardlaw  acted  fairly,  honestly,  and  to  the  best  of  his 

(a)  Vide  ante^  note,  p.  937. 
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judgment  in  concluding  the  arrangement  complained  of,  and  that 
the  pursuer's  case  must  stand  upon  an  imputed  error  in  law  of 
the  common  agent. 

Of  the  principal  question  which  existed  between  the  parties, 
it  is  not  necessary  to  say  much :  I  mean  that  of  the  domicile  of 
the  appellant's  husband.  The  circumstances  created  a  serious 
difficulty :  the  facts  were,  I  think,  fairly  stated  for  the  opinion  of 
two  eminent  lawyers  in  Scotland.  They  thought  the  case  doubt- 
ful, and  recommended  a  compromise ;  and  if  the  division 

*  960    of  the  property  had  taken  place  upon  the  *  principle  of 

the  chances  of  succession,  equal  to  both  parties,  upon  that 
question  there  could  have  been  no  pretence  for  impeaching  the 
arrangement. 

Upon  the  question  of  the  will  I  have  felt  no  difficulty:  no 
doubt,  the  terms  used  are  general  enough,  taken  by  themselves, 
to  pass  personal  property  of  every  description ;  but  it  is  equally 
clear  that  such  was  not  tiie  testator's  intention.     By  his  bonds  of 
provision  in  favour  of  his  wife  and  children,  and  by  the  trust  dis- 
position of  the  2d  of  September,  1826,  he  had  disposed  of  all  he 
could  dispose  of  in  Great  Britain.     He  made  the  will  in  question 
on  the  16th  of  March,  1827,  giving  indeed  his  personal  estate  to 
his  wife,  but  referring  to  no  subject-matter  except  what  was  in 
America.     He  then,  in  May,  1827,  executed  bonds  in  favour  of 
his  brother  and  sister,  out  of  the  proceeds  of  his  Scotch  estates : 
and  bj'-  a  writing  holograph,  found  by  his  widow  with  the  trust 
disposition  and  will,  he  directs  the  will  to  be  sent  to  America, 
and  mentions  the  trust  disposition  as  disposing  of  the  property  in 
Scotland.     This  will  the  appellant  had  in  her  possession  during 
the  whole  negotiation,  and  it  does  not  appear  that  Mr.  Wardlaw 
had  any  knowledge  of  it.     Indeed  the  appellant's  letter  of  the 
17th  of  March,  1832,  admits  that  he  had  not,  but  the  agreement 
of  compromise  refers  to  it  as  applying  to  American  property  only. 
On  the  24th  of  December,  1832,  the  appellant,  having  objected 
to  tbe  division  of  the  funds  under  the  agreement,  demanded 
lOOOZ.  more  from  the  respondent,  stating  that  she  was  desirous 
of  completing  the  agreement,  but  that  she  would  not  complete  it 
on  any  other  terms  ;  and  on  the  21st  of  January,  1832,  she  gave 
a  receipt  for  lOOOZ.  to  the  respondent,  which  stated  that  it  was 
paid  in  terms  of  the  proposal  contained  in  the  letter  of  the 
*  961    24th  of  December,  and  *  agreed  to  by  his  letter  of  the  20th 
of  April ;  although  she  had,  before  that  time,  made  a  claim 
to  all  the  property,  upon  the  expression  used  in  the  will,  as  appears 
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by  her  letter  of  the  17th  of  March,  1882.  Under  the^e  circum- 
stances, it  is  not  matter  pf  surprise  that  the  appellant  did  not,  in 
the  first  instance,  claim  the  property  in  Scotland  under  the  will ; 
or  that,  having  at  last  set  up  such  claim,  she  abandoned  it,  and 
agreed  to  confirm  the  agreement  without  reference  to  it :  clearly, 
after  this,  there  can  be  no  question  of  impeaching  the  compro- 
mise upon  any  supposed  title  of  the  appellant  to  the  property  in 
Scotland  \mder  the  will. 

The  only  question  of  any  difficulty  remains  to  be  considered ; 
namely,  the  right  of  the  appellant,  upon  her  husband's  death,  to 
repudiate  the  provision  he  had  made  for  her,  and  to  claim  her 
Jtts  relictoB.  As  to  this,  the  facts,  as  I  collect  them  irom  the 
very  numerous  documents  in  the  case,  were  these  :  At  the  time 
of  the  death  of  the  appellant's  husband,  he  had  sold  most,  but 
not  all,  his  entailed  estates.  The  Court  of  Session  had  declared 
that  he  had  a  right  so  to  do,  but  that  he  was  bound  to  reinvest 
the  purchase-moneys;  against  which  latter  declaration  he  had 
appealed  to  this  House,  which  appeal  was  then  pending.  In  the 
disposition  of  his  property  he  had  provided  for  either  event.  If 
the  judgment  was  to  be  affirmed,  and  the  property  was  therefore 
to  pass  to  the  heirs  of  entail,  he  had,  to  the  extent  of  his  powers, 
charged  upon  the  estate  provisions  for  his  wife  and  daughters : 
and  by  the  trust  disposition,  he  had,  in  the  event  of  that  judg- 
ment being  reversed,  given  to  his  wife,  a  life  income  in  one-third, 
and  the  residue  equally  between  his  daughters.  In  the  one  case 
it  is  stated  that  the  widow's  income  would  be  6007.  per  annum, 
and  in  the  other  8002. ;  but  in  neither,  according  to  his 
disposition,  *  would  she  have  any  power  over  any  part  of  *  962 
the  capital.  It  is  quite  clear  that,  pending  the  appeal  to 
the  House  of  Lords,  she  could  not  repudiate  the  provisions  and 
claim  the  jus  relictce^  because,  in  the  event  of  the  judgment 
being  affirmed,  there  would  be  no  fund  upon  which  it  would 
operate ;  and  if  she  had  been  apprised  of  her  right  to  elect,  it  is 
hardly  to  be  supposed  that  she  would  have  exercised  it  as  against 
her  own  daughter  and  her  daughter-in-law.  It  appears,  in  fact, 
that  she  did  take  the  benefit  of  the  provisions;  indeed,  the 
receipt  she  gave  to  the  respondent  on  the  21st  of  January,  1832, 
was  expressed  to  be  on  account  of  the  annuity  payable  to  her 
from  the  estate  of  her  husband  to  February,  1881,  the  date  of 
the  agreement,  by  which  she  in  terms  renounced  aU  the  provi- 
sions made  for  her  by  her  husband.  "  The  jointure,  dower,  terce 
of  lands,  half  or  third  of  movables,  and  every  thing  else  which 
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she  could  ask  or  claim  through  the  decease  of  her  husband  or  his 
daughters,  or  either  of  them,  any  maivier  of  way."  But  this 
acceptance  of  his  provisions  and  this  renunciation  of  her  rights  as 
widow,  ought  not,  it  is  said,  to  prejudice  her,  but  that  the  com- 
promise ought  to  be  set  aside,  because  she  was  ignorant  of  her 
right  to  repudiate  the  provisions,  and  to  claim  the  jxi9  relict<e ; 
and,  notwithstanding  some  passages  in  her  letters,  which  were 
relied  upon  to  prove  the  contrary,  I  think  that  the  fair  result  of 
the  evidence,  unless  she  had  for  some  reason  abandoned  it,  is 
that  she  was  not  aware  of  her  having  any  such  right,  and  that  the 
agreement  was  concluded  upon  the  supposition  that  her  only 
title  against  her  husband's  property  was  to  the  provisions  he  had 
made  for  her.  I  think  it  equally  clear  that  such  was  the  impres- 
sion upon  Mr.  Wardlaw's  mind ;  for  such  were  his  repre- 

*  963    sentations,  both  to  the  *  appellant  and  to  the  respondent. 

But  whether  this  arose  from  any  misapprehension  of  the 
rule  of  law,  or  from  his  knowledge  of  any  act  of  hers  amounting 
to  or  regulating  her  election,  does  not  appear. 

It  is  to  be  observed  that  in  the  memorial  or  case  submitted  to 
Mr.  Jeffrey  and  Mr.  Rutherfurd,  the  facts  material  to  raise  this 
question  are  fully  and  fairly  stated ;  and  the  6th  question  put  is, 
whether  Mr.  Stewart's  widow  was  entitled  to  any  share  of  the 
succession  ;  to  which  the  answer  is,  "  on  the  supposition  of  the 
law  of  Scotland  regulating  the  succession  of  Mrs.  Stewart  and 
her  children,  in  which  view  alone  this  question  is  of  impor- 
tance, we  are  of  opinion  that  the  widow  has  no  right  whatever 
to  any  part  of  the  funds  except  in  so  far  as  she  claims  her  share 
of  the  goods  in  communion  or  under  Mr.  Stewart's  trust-deed." 
This  opinion  was  sent  to  the  appellant  in  a  letter  from  Mr. 
Wardlaw,  dated  6th  of  April,  1830,  in  which  he  tells  her  that 
from  the  opinion  she  will  find  that  if  the  law  of  Scotland  is  to  be 
the  rule,  she  would  get  none  of  the  money  except  the  annuity 
for  life ;  whereas  by  the  proposed  division  into  three  parts  she 
would  have  20,000?.,  which  would  leave  an  income  of  about  800Z. 
per  annum,  and  that  capital  at  her  own  disposal.  This  certainly 
does  not  accurately  represent  the  opinion  it  purports  to  explain, 
unless  he  knew  of  facts  excluding  her  election:  and  if  he  did 
not,  it  is  to  me  evident  that  this  inaccuracy  was  unintentional. 
Indeed  it  appears  that  Mr.  Wardlaw  submitted  a  draft  of  the 
agreement  to  the  same  counsel,  in  which  Mrs.  Stewart,  in  con- 
sideration of  the  one-third  of  the  proceeds  of  the  sales,  renounces 
all  other  claims;  and  in  the  letter  to  Mr.  Rutherfurd,  which 
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accompanied  it,  represents  it  as  in  conformity  to  the  advice  they 
had  given,  and  desires  him  to  approve  the  draft,  if  thought 
applicable  to  the  *  circumstances.  The  draft  was  approved.  *  964 
It  stated  all  the  facts  upon  which  the  appellant's  right  to 
claim  the  ju^  relictce  depends.  The  inadequacy  of  the  considera- 
tion now  relied  upon,  regard  being  had  to  such  right,  was  as 
much  submitted  to  the  consideration  of  those  eminent  counsel  as 
it  could  have  been  to  Mr.  Wardlaw ;  but  they  approved  of  the 
draft,  which  they  were  only  to  do  if  they  thought  it  applicable  to 
the  circumstances;  and  thereby  may  be  supposed  to  have  ap- 
prgved  of  the  proposed  terms  of  compromise,  without  again  rais- 
ing or  suggesting  the  point  upon  which  it  is  now  sought  to  be  set 
aside.  In  fact,  beyond  what  is  suggested  in  the  opinion  of  the 
8d  of  April,  1830,  the  point  does  not  seem  to  have  occurred  to 
any  of  the  parties ;  and  the  question  is,  whether  a  compromise 
and  arrangement  fairly  and  honestly  entered  into,  in  which  the 
party  now  complaining  acted  under  the  advice  of  a  professional 
man,  who  called  to  his  assistance  two  of  the  most  distinguished 
counsel  of  the  Scotch  bar,  is  to  be  set  aside,  because  a  point  was 
overlooked,  in  that  party's  case,  which,  if  thought  of  at  the  time, 
might  have  prevented  her  from  agreeing  to  the  terms  proposed, 
as  it  might  have  made  a  very  material  difference  in  the  relative 
situation  of  the  parties. 

It  must  not,  however,  be  assumed  that  the  pursuer  only  got  what 
she  must  at  aU  events  have  been  entitled  to :  because,  had  she  at 
that  time  repudiated  the  provision  made  for  her  by  her  husband 
and  claimed  the  jus  relictoe^  the  benefit  she  would  have  taken  would 
have  been  subject  to  reduction  from  some  of  the  circumstances 
alluded  to  by  the  respondent's  counsel ;  but  to  those  I  think  it  un- 
necessary to  advert,  because,  as  the  difference  between  what  she  was 
supposed  to  be  entitled  to  and  what  she  might  have  derived,  was, 
even  after  such  deductions,  considerable,  the  principle  how 
far  *  such  an  oversight  will  entitle  a  party  to  have  the  *  965 
whole  arrangement  rescinded,  may  be  considered  without 
ascertaining  the  precise  extent  of  the  loss  it  may  be  supposed  to 
have  occasioned.  If,  indeed,  it  had  appeared  that  the  respondent 
had,  upon  the  faith  of  this  compromise,  abandoned  a  case  which 
he  might  otherwise  have  prosecuted  against  a  purchaser  for 
setting  aside  the  sale  upon  the  ground  of  death-bed,  an  answer 
would  at  once  have  been  given  to  the  pursuer's  case,  as  it  would 
be  impossible  to  restore  the  respondent  to  his  original  situation. 
The  estate  in  question  is  not  enumerated  in  the  exception  in  the 
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agreement,  but  the  exception  applies  to  all  other  parts  of  the 
estate  ineffectually  disposed  of,  which  it  would  seem  must  include 
a  sale  reducible  upon  the  ground  of  death-bed.  I  do  not,  there- 
fore, rely  on  that  as  a  material  circumstance,  but  proceed  to 
consider  the  rule  of  law  in  this  country  and  in  Scotland  with 
reference  to  the  alleged  error  or  omission  in  the  legal  advice 
under  which  the  appellant  was  acting  when  she  executed  the  deed 
of  compromise  and  arrangement;  and,  in  doing  this,  it  must  be 
kept  in  mind  that  mistake  is  upon  a  point  of  law  only,  and  that 
not  of  foreign  law,  but  of  Scotch  law.  All  the  facts  raising  the 
point  of  law  were  fully  known  to  aU  the  parties,  and  the  point  of 
law  mistaken,  or  not  attended  to,  was,  that  the  pursuer  was 
entitled  to  repudiate  the  provisions  made  for  her  by  her  deceased 
husband,  and  to  claim  the  ju9  relictce ;  whereas  the  negotiation 
and  the  compromise  proceeded  upon  the  supposition  that,  if  the 
law  of  Scotland  was  to  prevail,  she  could  only  claim  the  benefit 
of  those  provisions. 

The  English  authorities  are  not  all  consistent,  though  in  the 

result  altogether  they  appear  to  establish  a  sufficiently 
*  966    clear  principle.  One  of  the  earliest  *  is  Frank  v.  Frank,  (a) 

It  must  be  assiuned  that  the  fraud  there  alleged  was  not 
proved,  but  there  being  no  proof  of  the  recovery,  the  eldest 
brother  had  given  up  the  freehold  lands  to  the  younger,  without 
consideration,  upon  a  misapprehension  of  fact ;  yet  the  Court 
denied  him  any  relief,  upon  the  ground  that  modtis  et  conventio 
vincunt  legem.  The  next  case  in  point  of  date,  Cann  v.  <7ann,  (6) 
although  often  quoted  upon  this  subject,  and  though  valuable  as 
recognizing  the  doctrine,  is  not,  for  the  facts  of  it,  of  much 
importance,  because  the  party  seeking  to  be  relieved  from  the 
agreement  of  compromise  failed  to  prove  that  he  had  been  injured 
by  it.  Lansdown  v.  Lansdown  (c)  is  a  very  strong  case  of  setting 
aside  a  compromise,  and  a  conveyance  in  pursuance  of  it ;  but  it 
is  impossible  to  ascertain  the  facts.  It  appears  that  fraud  was 
alleged  against  the  younger  brother;  and  Hughes,  who  had 
advised  upon  the  rights  of  the  two,  was  made  a  defendant,  which 
could  only  have  been  done  upon  an  imputation  of  fraud,  and  in 
Moseley's  Report  it  is  said  that  the  Lord  Chancellor's  decree  pro- 
ceeded upon  the  ground  of  mistake  and  misrepresentation.  But 
Mr.  Jacob's  extract  from  the  registrar's  book  is  no  doubt  correct 
in  stating  the  ground  to  be  "  misrepresentation  of  thS  law."    It 

(a)  1  Ch.  Cas.  84.  (b)  1  P.  Wms.  728. 

(c)  Mob.  864,  and  2  Jac.  &  W.  205. 
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is,  however,  to  be  observed  that  in  Moseley  the  eldest  son  is  re- 
ported to  have  said  that  he  would  rather  divide  the  estate  than 
go  to  law,  though  he  had  the  right ;  and  that  the  Court  is  repre- 
sented to  have  said  that  the  maxim  "  ignorantia  juris  non  excu- 
sat "  did  not  hold  in  civil  cases,  which,  it  will  be  seen,  has  not 
been  a  doctrine  recognized  in  modem  cases. 

*  In  StapUton  v.  Stapilton^  (a)  Henry,  the  eldest  son,  *  967 
being  illegitimate,  Philip,  the  second  son,  received  no  con- 
sideration for  the  arrangement,  by  which  the  estates,  of  which 
Philip  was  tenant  in  tail,  subject  to  his  father's  life,  were  divided 
between  them  ;  but  Lord  Hardwickb,  approving  the  doctrine  of 
Lord  Macclesfield  in  Cann  v.  Cann^  said,  "  that  an  agreement 
entered  into  upon  a  supposition  of  a  right,  or  of  a  doubtful  right, 
though  it  after  comes  out  that  the  right  was  on  the  other  side, 
shall  be  binding,  and  the  right  shall  not  prevail  against  the  agree- 
ment of  the  parties ;  for  the  right  must  always  be  on  the  one 
side  or  the  other,  and  therefore  the  compromise  of  a  doubtful 
right  is  a  sufficient  foundation  for  an  agreement ; "  (i)  and  he 
therefore  maintained  the  arrangement,  and  decreed  a  performance 
of  what  remained  to  be  done  to  carry  it  into  effect.^  In  Pullen 
V.  Ready ^  (c)  there  was  an  agreement  to  divide  property  between 
brothers  and  sisters,  upon  the  assumption  that  all  were  entitled 
under  a  will,  and  the  fact  that  one  of  them  had  married,  without 
consent,  which  was  by  the  will  made  a  ground  of  forfeiture,  did 
not  appear  to  have  been  adverted  to.  Lord  Hardwickb  enforced 
the  agreement ;  and,  with  reference  to  the  argument,  that  although 
the  marriage  having  been  without  consent,  must  have  been  known 
to  all  the  parties,  yet  that  the  consequences  in  law  nught  not,  he 
observed,  (d)  "  If  parties  are  entering  into  an  agreement,  and 
the  very  will  out  of  which  the  forfeiture  arose  is  lying  before 
them  and  their  counsel,  while  the  drafts  are  preparing,  the  par- 
ties shall  be  supposed  to  be  acquainted  witli  the  consequence  at 
law  as  to  this  point,  and  shall  not  be  relieved  under  a  pre- 

(a)  1  Atk.  2.  (5)  1  Atk.  10. 

(c)  2  Atk.  587.  Id)  2  Atk.  591. 

1  The  fact  that  one  party  to  a  compromise  really  had  no  claim  ia  imma- 
terial, if  he  honestly  supposed  he  had  one,  and  was  merely  mistaken  as  to  it. 
It  is  enough,  if  at  the  time  of  the  compromise  he  may  have  helieved  he  had  a 
claim,  and  that  the  parties  have,  hy  the  transaction,  avoided  going  to  law. 
To  render  vafid  the  compromise  of  a  litigation,  it  is  not  even  necessaiy  that 
the  question  in  dispute  should  really  be  doubtful,  if  the  parties  bond  fide  con- 
sider it  to  be  so.  Ex  parte  Lucy,  4  De  G.,  M.  &  6.  (Am.  ed.)  856,  and  cases 
in  note  (1)  ;  Kerr  F.  &  M.  (1st  Am.  ed.)  404. 
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*  968   tence  *  of  being  surprised,  with  such  strong  circumstances 

attending  it."  Bingham  v.  Bingham  (a)  was  not  a  case 
of  compromise,  but  of  a  sale,  by  the  defendant  to  the  plaintiff,  of 
an  estate  which  was  already  his  ;  and  a  return  of  the  purchase- 
money  was  decreed  at  the  Rolls,  upon  the  ground  of  mistake. 
That  case,  therefore,  does  not  bear  directly  upon  the  present.  If 
it  were  necessary  to  consider  the  principle  of  that  decree,  it 
might  not  be  easy  to  distinguish  that  case  from  any  other  pur- 
chase in  which  the  vendor  turns  out  to  have  had  no  title.  In 
both  there  is  a  mistake,  and  the  effect  of  it  in  both  is  that  the 
vendor  receives,  and  the  purchaser  pays,  money  without  the  in- 
tended equivalent.  In  O-ibbons  v.  Caunt^  (6)  Lord  Alvanlet, 
speaking  of  agreements  of  compromise,  says,  (c)  "  If  parties 
will,  with  full  knowledge  (of  the  doubts  and  diflBculties  as  to 
their  rights),  act  upon  them,  though  it  turns  out  that  one  gains  a 
great  advantage,  if  the  agreement  was  fair  and  reasonable  at  the 
time,  it  shall  be  binding.  There  was  a  case  before  the  Lord 
Chancellor,  who  spoke  to  me  upon  it,  in  which  it  was  held  that 
the  Court  will  enforce  such  an  agreement,  although  it  turns  out 
that  the  parties  were  mistaken  in  point  of  law,  even  supposing 
counsel's  opinion  was  wrong."  Bilbie  v.  Lumley  (d)  is  directly 
opposed  to  the  doctrine  upon  which  Lansdown  v.  Lansdovm  is 
stated  in  Moseley  to  have  been  decided ;  for  it  was  held  that 
**  money  paid  by  one  with  full  knowledge  (or  the  means  of  such 
knowledge  in  his  hands)   of  all  the  circumstances,  cannot  be 

recovered  back  again  on  account  of  such  payment  having 

*  969   been  made  under  *  an  ignorance  of  the  law."    In  Leonard 

V.  Leonard^  (e)  Lord  Manners,  and  in  Stockley  v.  Stock- 
let/y  (^)  Lord  Eldon,  recognized  the  rule  of  equity  as  to  agree- 
ments, by  way  of  compromise,  particularly  in  family  arrangements. 
In  Dunnage  v.  White^  (K)  Sir  Thomas  Plumer  refused  to  carry 
into  effect  an  arrangement  by  way  of  compromise,  but  the  cir- 
cumstances were  very  peculiar.  The  parties  had  dealt  with  pro- 
perty which  belonged  to  the  children,  and  over  which  they  had 
no  power ;  and  the  state  of  mind  of  one  of  the  parties  was  relied 
upon  in  the  judgment.  The  case  of  Gordon  v.  Gordon  (f)  pro- 
ceeded upon  a  fraudulent  suppression;   but  Lord  Eldon  fully 

(a)  1  Ves.  Sen.  126.  (b)  4  Ves.  840. 

(c)  4  Ves.  849. 

(d)  2  East,  469  ;  see  also  Stevens  v.  Lynch,  12  East,  38. 
(c)  2  Ball  &  B.  171.  (g)  1  Ves.  &  Bea.  30. 
(A)  1  Swanst.  137.  (i)  3  Swanst.  400. 
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recognized  the  rule,  saying,  (a)  that  where,  with  good  faith, 
honest  intentions,  and  full  disclosure,  the  members  of  a  family 
will  arrange  their  rights  among  themselves,  their  agreement  will 
not  be  disturbed  because  it  is  founded  upon  a  supposition  which 
imputes  the  character  of  legitimacy  to  the  illegitimate,  or  ille- 
gitimacy to  the  legitimate.  In  the  third  volume  of  Mr.  Surge's 
excellent  work  (his  Commentaries  on  Colonial  and  Foreign 
Law),  (i)  the  authorities  quoted  from  the  civil  law  prove  the 
recognition  by  that  law  of  a  similar  principle.  He  draws  this 
conclusion  from  them  :  "  Hence  it  is  no  ground  for  recalling  the 
payment  made  under  the  compromise,  that  there  was  no  cause 
for  the  compromise,  and  that  nothing  was  owing."  And  again : 
**  The  inadequacy  of  the  benefit  which  the  party  may  receive 
from  the  compromise,  even  though  it  should  amount  to  Icesio 
enormisj  would  not  afford  a  ground  for  setting  it  aside,  unless 
there  had  been  fraud." 

It  has  indeed  been  said  in  some  of  the  English  *  cases,  *  970 
and  particularly  by  Lord  Alvanlet  in  Gribbona  v.  Caunt 
(before  referred  to),  that  the  parties  must  be  aware  of  the  claims 
which  are  to  be  the  subject  of  compromise,  and  that  they  must 
act  with  full  knowledge  of  all  the  doubts  and  diflSculties  that 
arise.  But  it  is  not  necessary  for  the  purposes  of  this  case  to 
inquire  how  far  that  exception  to  the  general  rule  can  be  sup- 
ported, or  how  it  is  reconcilable  with  the  principle  that  mistake 
as  to  the  law  will  not  invalidate  a  compromise,  because  the  claim 
of  the  widow  (the  appellant)  to  her  share  of  the  goods  in  commun- 
ion is  expressly  pointed  out  to  her  in  the  opinion  of  Mr.  Jeffi-ey 
and  Mr.  Rutherfurd ;  and  although  it  may  well  be  supposed  that 
she  had  not  herself  sufficient  knowledge  of  the  law  of  Scotland 
to  understand  the  meaning  of  the  terms  used,  they  must  be 
supposed  to  have  been  fully  understood  by  her  legal  adviser, 
Mr.  Wardlaw.  It  is  true  that  he  does  not  in  his  correspondence 
call  her  attention  to  this  claim,  and  he  being  dead,  ^  ^  not  neces- 
it  is  now  impossible  to  ascertain  from  what  cause  JJ'J  TOmpromiSe  5 
this  proceeded,  whether  because  she  had  before  tbftt*°the  1S?SeS 
elected  not  to  make  such  claim,  or  from  inatten-  umieratand**'*tbeir 
tion  on  his  part ;  nor  is  it  material,  because,  in  the  under8too?by  their 
absence  of  all  evidence  of  fraud  on  the  part  of  the  2?Sandknowied«S 
agent,  the  client  must  be  bound  by  his  acts  and  ff^ndl*  the**priD<S- 
affected  by  the  information  he  received.      If  it  p«^*^«^^<*- 

(a)  3  Swanst.  477.  (6)  Vol.  3,  p.  742. 
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were  necessary  to  show  knowledge  in  the  principal,  and  a  dis- 
tinct understanding  of  all  the  rights  and  interests  aflfected  by  the 
complicated  arrangements  which  are  constantly  taking  place  in 
families,  very  few,  if  any,  could  be  supported. 

That  the  law  of  Scotland  adopts  the  same  principle  as  the  law 

of  England  upon  this  subject  is  proved  by  the  passages  quoted 

from  Lord  Stair's  Institutes  (book  1,  tit.  7,  sect.  9 ;  and 

*  971   tit.  17,  sect.  2)   and  from  *  the  cases  of  McAllister  v. 

M'Allister^  in  1830,  (a)  and  Dixon  v.  Monkland  Canal 
Company ;  (6)  to  which  is  opposed  the  single  case  of  ffope  v. 
Dickson^  in  1833,  ((?)  which  was  a  case  of  homologation  and  not 
of  compromise.  These  authorities,  indeed,  prove  that  the  prin- 
ciple is  the  same  in  the  law  of  Scotland  as  in  the  law  of  England, 
and  in  the  civil  law  ;  but  as  the  instances  in  which  it  has  been 
the  subject  of  decision  are  comparatively  few  in  Scotland,  and  as 
it  has  so  frequently  been  the  subject  of  adjudication  by  Judges 
of  the  highest  authority  in  this  country,  I  have  thought  that  it 
might  be  useful  to  bring  together  the  principal  cases  in  which  it 
has  been  recognized  and  enforced  in  this  country. 

The  result  is,  that  in  my  opinion  the  appellant  has  failed  to 
establish  any  case  of  fraud  or  improper  conduct  in  her  agent, 
and  that  the  points  of  law  relied  upon  do  not  entitle  her  to  be 
relieved  from  the  arrangement  she  has  entered  into.  The  inter- 
locutor appealed  from  must  therefore  be  afiSrmed,  with  costs. 

The  interlocutor  was  accordingly  affirmed,  with  costs. 

(a)  4  WUs.  &  S.  142.  (&)  6  Wils.  &  S.  445. 

(c)  12  Shaw  &  D.  222. 
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BBLATXYB  TO 


WRITS  OF  ERROR,  APPEALS,  AND  COSTS. 


Pbzntzd  bt  Obdeb  of  thb  House,  1839. 


FoBASHUGH  M  upoD  writs  of  erroF  returnable  in  this  High  Court  of  Parlia- 
ment, the  plaintifis  therein  often  desire  to  delaj  justice  rather  than  come  to  the 
determination  of  the  right  of  the  cause ;  It  is  therefore  ordered,  That  the  plain- 
ti£f8  in  all  such  writs,  after  the  same  and  the  records  be  brought  in,  shall  speed- 
ily repair  to  the  clerk  of  the  Parliaments,  and  prosecute  the  writs  of  error,  and 
satisfy  the  officers  of  this  House  their  fees  justlj  due  unto  them,  bj  reason  of 
the  prosecution  of  the  said  writs  of  error  and  the  proceedings  thereupon,  and 
further  shall  assign  their  errors  within  eight  days  after  the  bringing  in  of  such 
writs  with  the  records ;  and  if  the  pUintiff  make  default  so  to  do,  then  the  said 
clerk,  if  the  defendant  in  such  writs  require  it,  shall  record  that  the  plaintiff 
bath  not  prosecuted  his  writ  of  error,  and  that  the  House  doth  therefore  award 
that  such  pUintiff  shall  lose  his  writ,  and  that  the  defendant  shall  go  without 
day,  and  that  the  record  be  remitted ;  and  if  any  plaintiff  in  any  writ  of  error 
shall  allege  diminution  and  pray  a  certioran,  the  clerk  shall  enter  an  award 
thereof  accordingly,  and  the  plaintiff  may  before  In  nuUo  est  erratum  pleaded, 
sue  forth  the  writ  of  certiorari  in  ordinary  course,  without  special  petition  or 
motion  to  this  House  for  the  same ;  and  if  he  shall  not  prosecute  such  writ  and 
procure  it  to  be  returned  within  ten  days  next  after  his  plea  of  diminution  put 
into  this  House,  then,  unless  he  shall  show  some  good  cause  to  this  House  for 
the  enlarging  of  the  time  for  the  return  of  such  writ,  he  shall  lose  the  benefit 
of  the  same,  and  the  defendant  in  the  writ  of  error  may  proceed  as  if  no  such 
writ  of  certiorari  were  awarded.  —  ( Vide  post,  Nos.  106  and  178.) 

*  Whereas,  by  the  rules  and  orders  of  this  House,  for  preventing  the  *  974 
bringing  of  firivolous  appeals,  all  appeals  are  to  be  signed  by  two  counsel, 
it  is  this  day  ordered,  (a)  That  no  person  whatsoever  do  presume  as  counsel 
to  sign  any  appeal  to  be  brought  into  this  House  for  the  future,  unless  such 
person  hath  been  of  counsel  in  the  same  cause  in  the  Courts  below,  or  shall 
attend  as  counsel  at  the  bar  of  this  House  when  the  said  appeal  shall  come  in 
to  be  heard,  and  unless  be  shall  certify  that  in  his  judgment  there  is  reasonable 
cause  of  appeal. 

Upon  consideration  of  the  great  inconveniences  arising  by  motions  and  peti- 
tions for  putting  off  causes,  after  days  have  b^en  appointed  for  hearing  thereof, 
it  is  ordered,  that  when  a  day  shall  be  appointed  for  the  hearing  any  cause, 
appeal,  or  writ  of  error,  argued  in  this  House,  the  same  shall  not  be  altered, 
but  upon  petition ;  and  that  no  petition  shall  in  such  case  be  received,  imless 


No.  54, 
1661,  Dec.  1. 
Proceedings 
on  writs  of  er- 
ror. 


No.  68. 
1699,  Mar.  3. 
EmendcU.per 
ordinem^ 
19  AprlUs,  1812. 
Counsel  signing 
appeals. 


No.  60. 
1703,  Dec.  22. 
Causes  not  to 
be  put  off  with- 
out two  days' 
notice. 


(a)  This  order  is  not  enforoedy  tarthtu  than  that  an  appeal  most  be  signed  by  counseL 
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No.  61. 
1829,  June  22. 
Recognizances 
on  appeals, 
time  to  enter 
Into. 


No.  105. 
1717,  Jan.  21. 
Certificate  to  be 
S^ven  of  a  cer- 
tiorari being 
awarded. 

No.  106. 

1719,  Jan.  19. 
Peremptory 
days  to  be  ap- 
pointed for 
answering  ap- 
peals. 

No.  107. 

1720,  Mar.  29. 
EmeMl<U.  per 
ordinem. 

5  Aprllla,  17*4. 
Appeals  to  be 
prosecuted,  or 
stand  dis- 
missed. 


No.  108. 
Appeals  not 
answered,  also 
to  be  dismissed. 


No.  117. 

1724,  Dec.  18. 
Emendat.per 
ordinem^ 

28  Feb.  1764. 
Printed  cases  to 


two  days'  notice  thereof  be  given  to  the  advene  partj,  of  which  notice  oath 
Bholl  be  made  at  the  bar  of  this  House. 

Whereas,  by  order  of  the  20th  of  November,  1680,  amended  by  orders  of  tlie 
27th  January,  1710,  the  4th  March,  1727,  and  the  6th  August,  1807,  certain  rules 
are  made  relative  to  the  security  to  be  given  for  costs  in  cases  of  appeals,  and 
it  is  expedient  that  such  rules  should  in  some  respects  be  altered ;  upon  consid- 
eration thereof,  it  is  tliis  day  ordered,  that  the  said  orders  be  repealed  ;  and  it 
is  ordered,  that  in  all  cases  of  appeals  to  be  brought  into  tliis  House  from  any 
Court  in  Westminster  Hall,  or  from  any  Court  of  Equity  in  England  or  Wales, 
the  party  or  parties. appellants  shall,  within  eight  days  after  such  appeal  re- 
ceived, give  security  to  the  clerk  of  the  Parliaments,  by  recognizance  to  be 
entered  into  to  the  King,  of  the  penalty  of  400/.,  conditioned  to  pay  all  such 
costs  to  the  respondent  or  respondents  in  such  appeals,  as  this  House  shall  think 
fit  to  order  upon  the  hearing  of  the  said  appeal,  or  by  any  order  made  in  the 
matter  of  the  said  appeal ;  and  that  in  all  cases  of  appeals  brought  into  this 
House  from  any  Court  in  Scotland,  or  from  any  of  the  Courts  of  Equity  in  Ire- 
land, the  party  or  parties  appellants  shall  give  the  like  security  within  fourteen 
days  after  such  appeal  received ;  and  if  the  appellant  or  appellants  shall  neglect 
or  refuse  to  give  such  security,  within  the  time  aforesaid,  that  then  the  derk  of 
the  Parliaments  shall  inform  the  House  thereof,  and  the  appeal  from  thenceforth 

shall  be  dismissed. 
*  975  *  Ordered,  that  in  all  cases  upon  writs  of  error  depending  in  this  House, 
when  diminution  shall  be  at  any  time  alleged,  and  a  certiorari  prayed  and 
awarded  before  In  nuilo  est  erratum  pleaded,  the  clerk  of  the  Parliaments  shall, 
upon  request  to  him  made,  give  a  certificate  that  diminution  is  so  alleged,  and 
a  certiorari  prayed  and  awarded  thereupon.  —  (  Vide  ante.  No.  64.) 

Ordered,  that  when,  upon  an  appeal  to  this  House,  an  order  is  made  for  the 
respondent  to  answer  thereunto  by  a  time  limited,  and  no  answer  is  put  in  by 
that  time,  upon  proof  made  of  due  service  of  such  order,  a  peremptory  day 
shall  be  appointed  for  putting  in  the  answer,  without  any  further  notice  to  be 
given  to  the  respondent. 

Ordered,  that  such  appeals  as  have  been  presented  during  this  session,  to 
which  answers  have  been  or  shall  be  put  in  during  this  session,  and  for  hearing 
whereof  no  day  hath  been. or  shall  be  appointed  in  this  session,  and  all  such 
appeals  as  shall  be  presented  in  any  subsequent  session,  to  which  answers  shall 
be  put  in  during  the  same  session,  and  for  hearing  whereof  no  day  shall  be 
appointed  in  such  session,  if  neither  the  appellant  or  respondent  shall  apply  to 
this  House  within  eight  days,  to  be  accounted  from  and  after  the  first  day  of 
the  next  session  or  meeting  of  Parliament,  for  a  day  for  hearing,  such  appeals 
shall  stand  dismissed,  but  witiiout  prejudice  to  the  appellants'  presenting  any 
new  appeals  thereafter,  as  they  shall  be  advised.  —  ( Vide  posty  No.  124.) 

Ordered,  that  such  appeals  as  have  been  presented  during  this  session,  to 
which  no  answers  have  been  or  shall  be  put  in  during  this  session  ;  and  all  such 
appeals  as  shall  be  presented  in  any  subsequent  session,  to  which  no  answers 
shall  be  put  in  during  the  same  session,  if  neither  the  appellant,  within  eight 
days,  to  be  accounted  from  and  after  the  first  day  of  the  next  session  or  meet- 
ing of  Parliament,  shall  apply  to  this  House  to  appoint  a  peremptory  day  to 
answer,  nor  the  respondent  put  in  an  answer  within  the  said  eight  days,  sqc& 
appeals  shall  stand  dismissed,  but  without  prejudice  to  the  appellants'  present* 
ing  any  new  appeals  thereafter,  as  they  shall  be  advised. 

Ordered,  that  in  all  causes  on  appeals  or  writs  of  error  appointed  to  be  heard 
in  this  House,  the  appellants  and  respondents,  the  plaintiff  and  defendants,  or 
their  respective  agents  or  solicitors,  do  for  the  future  deliver  to  the  clerk  of  the 
Parliaments,  or  clerk  assistant,  to  be  distributed  to  the  Lords  of  this  House,  the 
printed  cases  upon  such  appeals  or  writ^  of  error,  at  least  four  days  before 
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the  hearing  *  of  the  same,  and  that  no  other  different  cases  in  any  such  *976 
causes  he  at  anj  time  afterwards  printed  or  delivered. 

Ordered,  that  no  petition  of  appeal  from  any  decree  or  sentence  of  any  Court 
of  Equity  in  England  or  Ireland,  or  of  any  Court  in  Scotland,  before  this  time 
signed  and  enrolled  or  extracted,  shall  be  receiyed  by  this  House  after  two  years, 
to  be  accounted  from  the  expiration  of  this  present  session  of  Parliament,  and 
the  end  of  the  next  session  ensuing  the  said  two  years,  nor  shall  any  petition 
of  appeal  from  any  decree  or  sentence  of  any  of  the  said  Courts,  to  be  hereafter 
signed  and  enrolled  or  extracted,  be  received  by  this  House  after  two  years  from 
the  signing  or  enrolling  or  extracting  of  such  decree  or  sentence,  and  the  end 
of  fourteen  days,  to  be  accounted  from  and  after  the  first  day  of  the  session 
or  meeting  of  Parliament  next  ensuing  the  said  two  years,  unless  the  person 
entitled  to  such  appeal  be  within  the  age  of  twenty-one  years,  or  covert^  non  com- 
pos mentis,  imprisoned,  or  out  of  Great  Britain  and  Ireland ;  in  which  case  such 
person  shall  and  may  be  at  liberty  to  bring  his  appeal  for  reversing  any  such 
decree  or  sentence  at  any  time  within  two  years  next  after  his  full  age,  discov- 
erture,  coming  of  sound  mind,  enlargement  out  of  prison,  or  coming  into  Great 
Britain  or  Ireland,  and  fourteen  days,  to  be  accounted  from  and  after  the  first 
day  of  the  session  or  meeting  of  Parliament  next  ensuing  the  said  two  years, 
but  not  afterwards  or  otherwise :  and  it  is  further  ordered,  that  in  no  case  shall 
any  person  or  persons  be  allowed  a  longer  time  on  account  of  mere  absence  to 
lodge  an  appeal  than  five  years  from  the  date  of  the  last  decree  or  interlocutor 
appealed  against. 

[In  transcribing  the  substance  of  this  order  in  the  head-note  to  the  case  of 
De  Burgh  v.  Clarke,  ante  Vol.  IV.,  p.  662,  there  was  a  mistake  made  by  omitting 
the  fourteen  days ;  and  it  would  appear  as  if  the  whole  of  the  session  after  two 
years  was  given  for  appealing.] 

Upon  report  from  the  committee  of  the  whole  House,  appointed  to  take  into 
consideration  matters  relating  to  the  proceedings  on  appeals  and  writs  of  error, 
it  is  ordered,  that  at  the  hearing  of  causes  for  the  future,  one  of  the  counsel 
for  the  appellants  shall  open  the  cause,  then  the  evidence  on  their  side  shall  be 
read ;  which  done,  the  other  counsel  for  the  appellants  may  make  observations 
on  the  evidence ;  then  one  of  the  counsel  for  the  respondents  shall  be  heard, 
and  the  evidence  on  their  side  to  be  read,  after  which  the  other  counsel  for  the  re- 
spondents shall  be  heard,  and  one  counsel  only  for  the  appellants  to  reply. 

*  Upon  report  from  the  lords  committees  appointed  to  consider  of  the  *  977 
standing  orders  of  this  House  in  relation  to  the  putting  in  of  answers  to 
appeals,  it  is  ordered  and  declared,  that  when,  upon  an  appeal  to  this  House, 
an  order  hath  been  or  shall  be  made  for  the  respondent  or  respondents  to  answer 
thereto  by  a  time  limited,  if  the  session  of  Parliament,  wherein  such  order  hath 
been  or  shall  be  made,  shall  determine  before  the  time  so  limited  for  answering 
ahall  be  expired,  and  no  answer  shall  be  put  in  during  the  same  session,  service 
of  such  order  upon  the  respondent  or  respondents  to  such  appeal,  by  the  space 
of  five  weeks  at  the  least  before  the  first  day  of  the  then  next  sessions,  shall 
be  deemed  good  service ;  and  the  appellant  may  apply  to  this  House  for  «  per- 
emptory day  for  putting  in  the  answer,  in  case  the  respondents  shall  not  put  in 
his  or  t^eir  answer  within  three  days,  to  be  computed  from  the  first  day  of  the 
'  next  session  of  Parliament 

Upon  report  from  the  lords  committees  appointed  to  consider  of  the  standing 
order  of  the  6th  of  April,  1784,  &c.,'it  is  ordered,  that  all  such  appeals  as  have 
been  presented,  for  hearing  whereof  days  have  been  appointed  during  this  ses- 
sion, which  shall  not  be  determined  in  this  session,  and  all  such  appeals  as  shall 
be  presented  for  bearing  whereof  days  shall  be  appointed  in  any  subsequent 
session,  which  shall  not  be  determined  in  the  same  session,  shall  be  heard  and 
determined  in  the  beginning  of  the  next  session  of  Parliament,  in  the  same 
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be  given  to  the 
Lords  before 
bearing. 

No.  IIP 
1725,  Mar.  24. 
EmendcU,  per 
ortlinemt 
2  Junfi,  1737. 
22  JunU,  1829. 
Number  of 

Jreari)  for  bring- 
ng  in  appeals 
limited. 


No.  119. 
1727,  Mar.  2. 
How  coanpel 
are  to  proceed 
at  hearing 
causes. 


No.  123. 
1736,  Mar.  28. 
Answering  ap- 
peals after  the 
determination 
of  a  seesion. 


No.  124. 
1749,  June  8. 
Aptteals  to  be    ' 
heard  in  course 
in  the  beginning 
of  every  i 
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No.  127. 
1763,  Mar.  8. 
Emendat.per 
orttinem. 
22  JimU,  1829. 
Time  limited 
for  bringing 
crois  appeals. 


No.  177. 
1811,  July  12. 
Emendat.per 

22Janii,1829. 
Time  limited 
for  laying  prints 
of  cases  on  the 
table  of  the 
House* 


No.  178. 


order  and  coane  as  thej  abali  atand  to  be  heard  at  the  end  of  this  or  buj  futura 
session,  without  any  new  application  to  this  House  to  appoint  a  daj  for  hearing 
the  same ;  and  that  such  of  the  said  appeals  as  shall  stand  first  to  be  heard 
at  the  end  of  this  or  any  future  session  of  Parliament,  shall  stand  to  be  heard 
upon  the  Wednesday  in  the  week  next  after  that  week  in  which  any  subsequent 
session  of  Parliament  shall  begin,  the  second  upon  the  Friday  following,  and  the 
third  upon  the  Monday  following,  and  from  thence  the  rest  of  tlie  said  appeals 
in  course  upon  every  Wednesday,  Friday,  and  Monday,  until  they  shall  be  ali 
heard  and  determined ;  and  that  in  case  any  such  appeal  shall  not  be  a4)ounied 
by  order  of  this  House  made  before  the  day  on  which  the  same  is  hereby 
appointed  to  be  heard,  and  the  party  or  parties  on  one  side  shall  attend  by  their 
counsel,  and  the  party  or  parties  on  one  side  shall  not  attend  by  their  counsel 
on  the  said  day  appointed  for  hearing  thereof,  such  appeal  shall  be  heard  ex 
parte ;  and  in  case  neither  of  the  parties  to  such  appeal  shall  attend  by  their 
counsel  on  the  said  day  appointed  for  hearing  thereof,  then  such  appeal 
*978  shall  stand  absolutely  dismissed,  but  without  *  prejudice  in  this  last  case 
to  the  appellant  or  appellants  presenting  any  new  appeal  thereafter,  in 
such  manner  as  the  said  appellant  or  appellants  might  have  done  in  case  sudi 
former  appeal  had  not  been  presented  to  this  House,  as  he  or  they  shall  be 
advised. 

Ordered,  that  for  the  future,  if  the  respondent  or  respondents  to  any  appeal 
depending  in  this  House,  shall  be  desirous  to  exhibit  a  cross  appeal,  they  shall 
present  the  same  within  a  fortnight  after  their  answer  put  in  to  the  original 
appeal,  otherwise  the  same  shall  not  be  received. 

Ordered,  that  when  any  appeal  shall  be  presented  to  this  House,  on  or  after 
the  first  day  of  any  session  or  meeting  of  Parliament,  the  appellant  and  respon- 
dent shall  severally  lay  the  prints  of  their  cases  respectively  upon  the  table  of 
this  House,  or  deliver  the  same  to  the  clerk  of  the  Parliaments  for  that  purpose, 
within  four  weeks  after  the  time  appointed  for  the  respondent  to  put  in  his 
answer  to  the  said  appeal ;  and  in  default  of  so  doing  by  the  appellant,  the  said 
appeal  shall  stand  dbmissed,  but  without  pr^udice  to  the  appelbmt  presenting 
a  new  appeal  within  the  first  fourteen  days  of  the  next  session  of  Parliament, 
or  within  the  then  remainder  of  the  time  limited  by  the  standing  order.  No. 
118,  for  presenting  appeals  tathis  House;  and  in  case  of  default  on  the  part  of 
the  respondent,  the  appellant  shall  be  at  liberty  forthwith  to  set  down  his  cause 
ex  parte.  And  it  is  further  ordered,  that  in  all  cases  of  appeals  firom  Scotland 
now  before  this  House,  in  which  cases  have  not  yet  been  delivered,  and  also 
when  any  appeal  shall  be  hereafter  brought  into  this  House  from  any  Court  in 
Scotland,  the  appellant  alone  in  his  printed  case  shall  lay  before  this  House  a 
printed  copy  of  the  record  as  authenticated  by  the  Lord  Ordinary,  together  with 
a  supplement  containing  an  account,  without  argument  or  statement  of  other 
facts,  of  the  farther  steps  which  have  been  taken  in  the  cause  smce  the  record 
was  completed,  and  containing  also  copies  of  the  interlocutors  or  parts  of  inter- 
locutors complained  of;  and  each  par^  shall  in  their  cases  lay  before  the  House 
a  copy  of  the  case  presented  by  them  respectively  to  the  Court  of  Session,  if 
any  such  case  was  presented  there,  with  a  short  summary  of  any  additional 
reasons  upon  which  he  means  to  insist ;  and  if  there  shall  have  been  no  case 
presented  to  the  Court  of  Session,  then  each  party  shall  set  forth  in  his  case 
the  reasons  upon  which  he  founds  his  argument,  as  shortly  and  succinctly  as 
possible. 

Ordered,  that  when  any  writ  of  error  shall  be  brought  into  this  House 
*  979  during  the  sitting  of  Parliament,  the  plaintiff  *  and  defendant  shall  sever- 
ally lay  the  prints  of  their  cases  upon  the  table  of  this  House,  or  deliver 
the  same  to  the  clerk  of  the  Parliaments  for  that  purpose,  within  a  fortnight 
after  the  time  limited  by  this  House  for  the  plaintiff  to  assign  errors,  unless  an 
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earlier  day  be  specially  appointed  for  that  purpose  in  respect  of  such  writ  of 
error  being  brought  merely  for  delay. 

Ordered,  that  when  any  petition  of  appeal  shall  be  presented  to  this  House 
from  any  interlocutory  judgment  from  either  division  of  the  Lords  of  Session 
in  Scotland,  the  counsel  who  shall  sign  the  said  petition,  or  two  of  the  counsel 
for  the  party  or  parties  in  the  Court  below,  shall  sign  a  certificate  or  declaration, 
stating  either  that  leave  was  given  by  the  division  of  the  Judges  pronouncing 
such  interlocutory  judgment,  to  the  appellant  or  appellants,  to  present  such 
petition  of  appeal,  or  that  there  was  a  difference  of  opinion  amongst  the  Judges 
of  the  said  division  pronouncing  such  interlocutory  judgment 

Ordered,  that  to  prevent  delay  on  the  part  of  the  respondent  or  respondents 
to  any  petition  of  appeal  presented  to  this  House,  in  delivering  their  printed 
cases,  pursuant  to  the  standing  orders  of  the  same,  that  previous  to  any  petition 
of  appeal  being  presented  to  this  House,  a  notice  shall  be  given  to  the  agent  or 
agents  of  the  party  or  parties  in  the  Court  below,  who  shall  be  made  respondent 
or  respondents  to  the  said  appeal,  of  the  time  when  such  petition  of  appeal  is 
intended  to  be  presented  to  this  House ;  and  the  day  on  which  such  notice  was 
given  or  caused  to  be  given,  shall  be  indorsed  by  the  agent  or  agents  for  the 
petitioner,  on  the  back  of  the  said  appeal. 

Ordered,  that  for  the  future  the  printed  cases  delivered  in  appeals  and  writs 
of  error  depending  before  this  House,  shall  contain  a  copy  of  so  much  of  the 
proofs  taken  in  the  Courts  below  as  the  party  or  parties  intend  to  rely  on  respec- 
tively on  the  hearing  of  the  cause  before  this  House,  together  with  references 
to  the  documents  where  the  same  may  be  found. 

Ordered,  that  where  any  party  or  parties  to  an  appeal  shall  die  pending  the 
same,  subsequently  to  the  printed  cases  having  been  delivered  to  this  House, 
and  the  appeal  shall  be  revived  against  his  or  her  representative  or  representar 
tives  as  the  person  or  persons  standing  in  the  place  of  the  person  or  persons  so 
dying  as  aforesaid,  a  supplemental  case  shall  be  delivered  by  the  party  or  parties 
so  reviving  the  same  respectively,  stating  the  order  or  orders  respectively 
made  by  *  the  House  in  such  case.  The  like  rule  shall  be  observed  by  *  980 
the  appellant  and  respondent  respectively,  where  any  person  or  persons, 
party  or  parties,  in  the  Court  below  have  been  omitted  to  be  made  a  party  or 
parties  in  the  appeal  before  this  House,  and  shall  by  leave  of  the  House,  upon 
petition  or  otherwise,  be  added  as  a  party  or  parties  to  the  said  appeal,  after  the 
printed  cases  in  such  appeal  shall  have  been  delivered. 

Ordered,  that  in  all  cases  in  which  this  House  shall  make  any  order  for  pay- 
ment of  costs  by  any  party  or  parties  in  any  appeal  or  writ  of  error,  without 
specifying  the  amount,  the  clerk  of  the  Parliaments,  or  clerk  assistant,  shall, 
upon  the  application  of  either  party,  proceed  for  the  taxation  of  such  costs  in 
such  manner  as  is  directed  by  an  Act  passed  in  the  seventh  and  eighth  year  of 
the  reign  of  his  late  Majesty  King  George  IV.,  intituled  "  An  Act  to  establish 
a  Taxation  of  Costs  on  Private  Bills  in  the  House  of  Lords,"  and  shall  give  a 
certificate  thereof  expressing  the  amount  of  such  costs :  and  it  is  further  ordered, 
that  the  same  fees  shall  be  demanded  from  and  paid  by  the  party  applying  for 
such  taxation,  for  and  in  respect  thereof,  as  are  now  or  shall  be  fixed  by  any 
resolution  of  this  House  concerning  fees,  made  or  passed  in  pursuance  of  the 
said  Act  and  in  relation  thereto ;  and  the  said  clerk  of  the  Parliaments  or  clerk 
assistant  may,  if  he  thinks  fit,  either  add  or  deduct  the  whole  or  a  part  of  such 
fees  at  the  foot  of  his  certificate,  and  the  amount  in  money  certified  by  him,  after 
such  addition  or  deduction  (if  any),  shall  be  the  sum  to  be  demanded  and  paid 
under  or  by  virtue  of  such  order  as  aforesaid  for  payment  of  costs. 

[For  the  other  standing  orders,  and  observations  on  them,  see  Mr.  Macqueen 
on  the  Practice  on  Appeals,  Writs  of  Error,  &c.] 
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ACCOUNTS.     See  Practicb,  2. 

ACTION.     See  Road  Thustees. 

ADMISSIONS.     See  Evidence,  1. 

AGENT.     See  also  Attorney.    Road  Trustees,  2. 

1.  A. 'a  interest  in  leasehold  lands  having  heen  set  up  for  public  sale,  under 

writs  of  fi,  fa,^  C,  his  attorney, — being  the  real  plaintiff  in  one 
of  the  writs,  but  not  pressing  the  sale, — attended,  and  having  made 
the  largest  bidding,  was  declared  the  purchaser,  and  paid  the  pur- 
chase-money, which  was  not  more  than  sufficient  to  satisfy  the  writs 
prior  to  his  own,  and  the  expenses.  A.  claimed  the  benefit  of  the 
purchase,  alleging  that  C.  bid  as  his  agent,  and  purchased  in  trust  for 
him,  which  C.  denied,  but  offered  to  give  up  the  purchase  if  A. 
would  pay  him  the  purchase-money  and  other  demands  he  had  on 
him.  A.  was  not  then  able  to  raise  the  money,  but  after  ten  years — 
during  which  C.  dealt  with  the  lands  as  his  own — he  filed  his  bill, 
charging  that  C.  bid  for  and  purchased  the  lands  as  hi6  agent  in 
trust  for  him  ;  that  C.  said  so  at  and  after  the  sale  in  conversation 
with  friends  of  A.,  and  they  on  that  understanding  did  not  bid  ;  all 
which  C.  positively  denied  in  his  answer.  S. ,  a  witness  for  A. ,  proved 
conversations  between  himself  and  C.  as  charged  in  the  bill. 
Held^  1.  That  a  decree,  by  which  the  bill  was  dismissed  upon  C.'s  under- 
taking to  release  A.  from  all  demands,  and  a  second  decree,  by  which 
the  former  was  varied  and  an  issue  directed  to  ascertain  the  value  of 
A.  's  interest  in  the  lands  at  the  time  of  the  sale,  were  both  errone- 
ous. 

2.  That  an  inquiry  as  to  such  value  was  immaterial.  The  mate- 
rial question  being  whether  C.  was  acting  on  behalf  of  A.  in  bid- 
ding for  and  purchasing  his  property,  C.  might  take  an  issue  to  try 
that  question,  but  if  he  declined,  he  shoidd  be  declared  a  trustee 
for  A. 

*3.  That  A.'s  equity  against  C,  if  C.  was  acting  on  his   *982 
behalf,  was  not  affected  by  the  lapse  of  ten  years,  there  being 
no  acquiescence  by  A.,  and  C.  being  aware  of  his- rights. 

4.  That  if  an  attorney  is  not  acting  as  attorney  for  his  client  on 
a  particular  occasion,  he  may  throw  off  that  character  and  exercise 
his  independent  rights. —  Austin  v.  Chambers^  1. 

2.  The  widow,  brother,  and  sister  of  an  American,  who  died  in  Italy, 

leaving  considerable  personal  estate  in  the  hands  of  trustees  in  Scot- 
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land,  agreed,  by  advice  of  their  law  agent,  to  compromlfie  their 
respective  claims  to  the  succession,  by  taking  equal  shares.  The 
widow,  after  receiving  her  share,  brought,  an  action  in  Scotland  to 
rescind  the  agreement,  on  the  ground  of  having  thereby  sustained 
injury  through  ignorance  of  her  legal  rights,  and  the  erroneous  advice 
of  the  law  agent.  There  was  no  allegation  of  fraud  against  him,  or 
against  the  parties  to  the  agreement. 
Heldy  that  although  the  fair  inference  from  the  evidence  was,  l^at  she  was 
ignorant  of  her  legal  rights,  and  would  not  have  entered  into  the 
agreement  had  she  known  them,  yet,  as  the  extent  of  her  ignorance 
and  of  the  injury  sustained  was  doubtful,  and  there  was  no  proof  of 
fraud  or  improper  conduct  on  the  part  of  the  agent,  she  was  bound 
by  his  acts  and  affected  by  the  knowledge  which  he  was  presumed  to 
have  of  her  rights,  and  was,  therefore,  not  entitled  to  disturb  the 
arrangement.  —  Steicart  v.  Stewart ,  911. 
See  also  Wanstall  v.  Pooley^  910,  n. 

APPEAL.      See  Practice.      Standing   Orders.      Vendor  and  Pur- 
chaser. 

ASSEMBLY,  ACTS  OF.     See  Church. 

ASSIGNMENT. 

At  and  B.  carried  on  business  in  partnership  ;  they  were  also  members  of 
a  firm  which  traded  as  C.  &  Co.  :  A.  and  B.,  for  the  purpose  of  pay- 
ing off  certain  of  their  debts,  assigned,  in  trust,  to  the  other  members 
of  the  firm  of  C.  &  Co.,  portions  of  their  shares  in  that  firm.  The 
assignment,  which  was  bonajide,  W£is  regularly  intimated,  and  it  was 
duly  entered  on  the  books  of  the  firm.  An  extent  at  the  suit  of  the 
Crown  afterwards  issued  against  A.  and  B. 
Held,  that  the  portions  of  shai'es  thus  assigned  could  not  be  seized  under 
the  extent.  —  Spears  v.  7'he  Advocate-General^  180. 
ATTAINDER.     See  Outlawry.    Peerage,  11,  12, 

*  983    •  ATTORNEY.     See  also,  Agent. 

In  undertaking  a  client^s  business,  an  attorney  or  agent  in  England  or 
Scotland  undertakes  on  his  own  part  for  the  existence  and  the  due 
employment  of  skill  and  diligence.  Where  an  injury  is  sustained  by 
his  client  in  consequence  of  the  absence  of  either,  he  is  responsible 
to  his  client  for  such  injury. 

Where,  tlierefore,  masters  employed  an  attorney  to  take  proceedings  under 
a  statute  against  their  apprentices  for  misconduct,  and  the  attorney 
specifically  proceeded  on  the  section  of  the  statute  which  related  to 
servants  and  not  to  apprentices ;  Held,  that  this  was  an  instance  of 
such  want  of  skill  or  diligence  as  to  render  the  attorney  liable  to 
repay  to  his  clients  the  damages  and  costs  occasioned  by  his  error. 

The  fact  that,  in  the  first  instance,  the  magistrates  proceeded  to  convict 
on  the  wrong  section,  furnished  no  excuse  to  the  attorney  for  found- 
ing his  proceedings  upon  it.  —  Hart  v.  Frame,  193. 

CARRIER. 

Though,  generally  speaking,  where  there  is  a  delivery  to  a  carrier  to  deliver 
to  a  consignee,  the  latter  is  the  proper  person  to  bring  the  action  for 
a  loss  against  the  carrier,  yet  if  the  consignor  make  a  special  contract 
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"with  the  carrier,  such  contract  supersedes  the  necessity  of  showing 
the  ownership  in  the  goods,  and  the  consignor  may  maintain  the 
action,  though  the  goods  may  he  the  property  of  the  consignee. 
'the  question  whether  in  fact  the  goods  were  deUvered  to  the  carrier  at  the 
risk  of  the  consignor  or  consignee,  is  a  question  for  the  jury.  The 
delivery  of  goods  to  a  carrier  by  a  consignor  does  not  necessarily  vest 
the  property  in  the  consignee.  — Dunlop  v.  Lambert^  600.  . 

CHURCH. 

The  statute  10  Anne,  c.  12,  establishes  the  civil  rights  of  patronage  in  the 
Church  of  Scotland,  and  the  General  Assembly  of  that  church  has 
no  authority  to  make  any  acts  or  regulations  which  may  prevent  the 
exercise  of  those  rights. 
An  Act  of  Assembly,  therefore,  which  permitted  the  male  heads  of  fam- 
ilies in  a  parish  to  dissent,  without  reason  assigned,  from  the  induc- 
tion of  a  presenter,  and  declared  that  if  the  dissidents  formed 
the  majority,  the  presbytery  *  should  not  proceed  to  the  trials    *  984 
and  settlement  of  the  presentee,  was  held  contrary  to  the  stat- 
ute, and  consequently  illegal. 
The  Court  of  Session  is  competent  to  entertain  under  such  circumstances 
a  suit  by  the  presenter  against  the  presbytery  for  trials  and  settle-, 
ment  according  to  the  presentation.  —  Auchterarder  Presbytery  v. 
KinnouUj  Earl  of,  646. 

COMMISSION.     See  Trustee,  3. 

CONSIGNOR  AND  CONSIGNEE.     See  Carrier. 

CORPORATION.     See  Practice. 

A  custom  of  the  city  of  London,  that  when  the  inhabitants  of  any  -ward 
shall  three  times  elect  and  return  to  the  court  of  mayor  and  aldermen 
the  same  person  to  be  alderman,  who  shall  be  by  the  said  court, 
according  to  another  custom  of  the  said  city,  adjudged  on  such  three 
returns  not  to  be  a  fit  person  to  support  the  dignity  and  discharge 
the  duties  of  the  office,  the  mayor  and  aldermen  may  elect  and  admit 
a  fit  person,  being  a  freeman,  out  of  the  whole  body  of  the  citizens, 
to  be  alderman  of  such  ward,  is  a  valid  custom  in  law. 
Held  (affirming  the  judgment  of  the  Court  below),  that  this  custom  is 
not  abrogated  by  the  Act  11  Geo.  1,  c.  18,  **  for  regulating  elections 
within  the  city  of  London,'*  by  which  it  is  enacted,  that  the  right  of 
election  of  aldermen,  &c.,  for  the  several  wards  shall  belong  to  free- 
men of  the  city,  being  householders  of  the  wards,  and  to  none  other 
whatsoever ;  nor  by  the  by-law  of  the  city,  13  Anne,  by  which,  after 
reciting  that  by  the  ancient  custom  of  the  city,  when  any  ward  be- 
came vacant  of  an  alderman,  the  inhabitants  thereof,  having  right  to 
vote,  were  "wont  to  choose  one  person  only,  being  a  freeman,  to  be^ 
alderman  of  the  ward  ;  for  reviving  that  custom,  it  was  enacted,  that 
from  thenceforth  in  all  elections  of  aldermen  of  the  said  city,  at  the 
wardmotes,  there  shall  be  elected  only  one  able  and  sufficient  citizen 
and  freeman  to  be  returned  to  the  court  of  mayor  and  aldermen, 
which  person  so  elected  shall  be  by  them  admitted  to  the  office.  — 
The  King  v.  Johnson,  41. 

COSTS.      See  Practice,  3,  7,  8.      Standing  Orders.      Vendor  and 
Purchaser,  2. 
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Where  one  of  several  purchasers,  who  file  a  hill  against  the  vendor  to 
rescmd  a  contract  of  purchase  on  the  ground  of  fraud,  is  hy  amend- 
ment struck  out  as  plaintiff,  and  made  a  defendant,  and  charged  with 
*985  collusion  with  the  vendor,  *and  that  charge  failing  of  proof,  the  hill 
is  dismissed  as  against  him,  his  costs  ought  not  to  he  fixed  on  the 
vendor,  although  a  decree  is  made  against  him  rescinding  the  con- 
tract. —- A /^wo<k/  V.  Small^  232. 


DEBTS.     See  Incumbrancer. 

DEED.     See  Heir. 

DIVORCE.    See  Practice,  15, 16, 17. 


EQUITY.     See  Agent,  1.    Vendor  and  Purchaser. 
EVIDENCE.        See  Peerage,  9,  11.    Practice,  3,  6,  7,  8,  9,  10,  11. 

1.  Evidence  cannot  he  received  of  admissions  hy  a  party  if  they  are  not 

put  directly  in  issue  hy  the  pleadings,  so  that  he  may  have  an  oppor- 
tunity of  contradicting  them.  — Austin  v.  Chambers,  1. 

2.  The  rule  which  requires  marriages,  hirths,  and  deaths,  in  England,  to 

he  proved  hy  the  registers,  where  there  are  no  living  witnesses,  is  not 
applicahle  to  Ireland,  where  such  registers  have  not  heen  duly  kept. 
Copies  of  instruments  in  writing  there,  and  evidence  of  reputation, 
are  admissihle,  after  proof  that  search  was  made  for  registers. — Earl 
of  Roscommon' s  Claim,  97. 
8.  Where  one  of  several  purchasers,  who  file  a  hill  against  the  vendor  to 
rescind  the  contract  of  purchase  on  the  groimd  of  fraud,  is  hy  amend- 
ment struck  out  as  plaintiff  and  made  a  defendant,  and  charged  with 
collusion  with  the  vendor,  and  that  charge  fails  of  proof,  his  acts 
affect  the  case  of  the  purchasers  as  much  as  if  he  continued  a  co- 
plaintiff.  —  Attwood  V.  Small,  232. 

4.  Parol  evidence  cannot  he  received  of  acts  or  admissions  which  are  not 

properly  put  in  issue  hy  the  pleadings.  —  Id,  234. 

5.  No  weight  is  to  he  given  to  parol  testimony  which  is  contrary  to  the 

ohvious  construction  of  written  documents,  confirmed  hy  the  acts  of 
the  parties  and  their  acquiescence,  although  hardly  any  length  of 
time  would  har  them  from  redress  against  fraud,  if  proved.  —  I<L 
ibid. 

6.  Where  a  Court  of  Equity  directs  the  second  trial  of  an  issue  the  verdict 

on  the  first  trial  is  not  admissihle  in  evidence  on  the  second. — 
0'  Connor  v.  Malone,  572, 

7.  A.,  a  surveyor,  made  a  survey  or  report,  which  he  furnished  to  his  em- 

ployers :  heing  afterwards  called  as  a  witness,  he  produced  a  printed 
copy  of  this  report,  on  the  margin  of  which  he  had,  two  days  hefore, 
*  986  to  assist  him  in  giving  his  *  explanations  as  a  witness,  made  a  few 
jottings.  The  report  had  heen  made  up  from  his  original  notes,  of 
which  it  was  in  substance,  though  not  in  words,  a  transcript. 
Held,  that  he  might  look  at  this  printed  copy  of  the  report,  to  refresh  his 
memory.  — Home  v.  Mackenzie,  628. 

8.  The  minutes  of  evidence  and  proceedings  before  the  Committee  of  Priy* 
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ileges  in  one  case,  are  not  necessarily  receivable  as  eyidenoe  in  another 
case.  — Braye  Peerage,  767. 
9.  Old  pedigrees  produced  from  the  custody  of  a  person  whose  ancestor 
was  connected  by  marriage  with  the  family  described  in  the  pedigree, 
are  admissible  as  evidence  to  show  the  state  of  that  family  ;  and  an 
inscription  on  an  old  portrait  of  one  of  that  family,  produced  from 
the  same  custody,  is  admissible  for  the  same  purpose.  —  Camoys 
Peerage,  789. 

EXECUTION.    See  Extent. 

EXTENT. 

A.  and  B.  carried  on  business  in  partnership  ;  they  were  also  members  of 
a  firm  which  traded  as  C.  &  Co.  :  A.  and  B.,  for  the  purpose  of  pay- 
ing off  certain  of  their  debts,  assigned,  in  trust,  to  the  other  mem- 
bers of  the  firm  of  C.  &  Co.,  portions  of  their  shares  in  that  firm. 
The  assignment,  which  was  hotiA  fide,  was  regularly  intimated,  and 
it  was  duly  entered  on  the  books  of  the  firm.  An  extent  at  the  suit 
of  the  Crown  afterwards  issued  against  A.  and  B. 
Held,  that  the  portions  of  shares  thus  assigned  could  not  be  seized  under 
the  extent.  —  Spears  v.  The  Advocate-Oeneral,  180. 

HEIR. 

A.  executed  a  disposition  by  which,  in  the  event  of  his  predeceasing  his 
parents  without  leaving  heirs  of  his  body,  he  gave  all  his  estate, 
heritable  and  movable,  then  belonging,  or  which  should  belong 
to  him  at  his  death,  to  his  parents  and  the  longest  liver  of  them,  and 
after  the  death  of  the  longest  liver,  then  to  such  person  and  for  such 
uses  as  he  himself  might  appoint  by  deed  during  his  life,  and  even  on 
death-bed  ;  and  in  case  he  should  die  without  executing  such  deed, 
then  to  such  person  and  for  such  uses  as  his  parents  should  appoint. 
His  parents  predeceased  A.,  having,  with  his  consent,  executed  a 
mutual  trust  disposition  and  settlement  in  favour  of  trustees  therein 
named.  A.  afterwards  executed  a  trust  disposition  and  settie- 
ment,  giving  all  his  *  estate  to  trustees  therein  named,  declar-  *987 
ing  the  uses,  and  revoking  all  former  settlements  as  far  as  they 
interfered  with  it ;  and  he  died  on  the  same  day  without  heirs  of  his 
body. 

Held,  that  A.  's  said  first  deed  did  not  preclude  his  heir-at-law  from  challeng- 
ing and  reducing  the  death-bed  deed.  —  Gordon  v.  Clyne,  539. 

INTEREST.    See  Incumbrancers.    Practice,  2.    Trustee,  1. 

INCUMBRANCERS. 

The  owner  of  an  estate  in  fee  in  Scotland  granted  heritable  bonds  over  it 
for  payment  of  debts,  and  subsequentiy  by  deed  conveyed  the  estate 
to  his  eldest  son,  further  burdening  it  with  annuities  for  younger 
children.  The  eldest  son,  after  coming  into  possession  of  the  estate, 
granted  a  bond  and  disposition  over  it  for  securing  payment  of  a 
loan,  the  lender  taking,  as  collateral  security,  assignations  of  the 
prior  heritable  bonds  from  the  borrower's  trustees,  to  whom  they  had 

[711] 


987  INDEX. 

been  assigned  absolutely,  but  whether  they  were  paid  out  of  the  bor- 
rower's funds  or  out  of  the  loan  was  not  proved. 
Held,  that  the  representatives  of  the  lender  were  entitled  to  be  preferred 
for  payment  out  of  the  estate,  before  the  younger  children  and  mean 
incumbrancers  ;  and  that  they  had  a  right  to  apply  interest  paid  on 
the  loan,  in  discharge  of  arrears  of  interest  due  on  the  prior  incum- 
brances, there  being  no  appropriation  of  the  payment.  —  Mackenzie 
V.  Gordon^  875. 


JURISDICTION. 

The  Court  of  Session  is  competent  to  entertain  a  suit  by  the  presenter 
against  the  presbytery,  for  trials  and  settlement  according  to  the 
presentation.  — Auchterarder  Presbytery  v.  Kinnoull,  Earl  of^  646. 


NEGLIGENCE.     See  Road  Trustees. 
NOTICE.     See  Peerage,  9,  14.     Practice,  12. 

OUTLAWRY. 

A  sentence  of  outlawry,  upon  flight  from  a  charge  of  ^lony,  does  not 
incapacitate  the  outlaw  from  directing,  according  to  the  terms  of  a 
previously  executed  trust-deed,  the  trustees  as  to  the  mode  of  carry- 
ing the  trust  into  effect.  —  Macrae  v.  Hyndman,  212. 

PARTIES.     See  Practice,  5,  6,  9,  11. 

PARTNERSHIP.     See  Assignment.     Extent.     Practice,  6,  9. 

PATRONAGE,     See  Church. 
♦988   ♦PEERAGE.     See  Evidence,  1,  8,  9.     Practice,  4. 

1.  A  petitioner  to  the  House  of  Lords,  claiming,  as  an  Irish  peer,  to  be 
admitted  to  vote  at  the  election  of  representative  peers  of  Ireland, 
was  required,  in  consequence  of  a  doubt  of  his  right  and  also  of 
an  adverse  claim,  to  give  in  a  printed  case  containing  his  pedigree 
and  references  to  his  proofs.  —Earl  of  Roscommon*  s  Claim,  97. 

2.  The  right  to  the  same  dignity  having  been  the  subject  of  investigation 

in  the  Irish  House  of  Lords,  the  minutes  of  proceedings  and  of  evi- 
dence, including  depositions  taken  by  commissioners  under  an  order 
of  that  House,  held  admissible  here  (the  witnesses  being  dead),  not 
only  against  the  Crown  and  other  parties  to  that  investigation,  but 
also  against  a  person  not  a  party  to  the  proceedings,  but  who  was 
cognizant  of  them.  —  Id.  ibid. 

3.  It  is  the  privilege  as  weU  as  the  duty  of  the  Attorney-General  for  Ire- 

land, to  attend  this  House  on  the  investigation  of  claims  to  Irish 
peerages  ;  but  he  may,  with  leave  of  the  House,  depute  counsel  to 
attend  for  him.  —Id.  ibid. 

4.  A  claimant  to  a  peerage  having,  in  his  petition  to  the  House,  stated 

&  prima  facie  case,  but  being  unable  on  account  of  his  circumstances 
to  complete  it,  the  Attorney-General  was  ordered  to  bring  forward 
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his  witnesses  and  conduct  his  case  at  the  expense  of  the  Grown.  But 
the  House  makes  such  orders  reluctantly,  as  they  may  emharrass  the 
proceedings  and  encourage  adventurers.  —  Id.  ibid. 

5.  A  dignity  or  title  of  honour  cannot  be  taken  away  (where  there  is  no 

deficiency  or  corruption  of  blood)  except  by  express  words  in  an  Act 
of  Parliament :  Held,  therefore,  that  the  Irish  Act,  28  Henxy  8,  c. 
3,  vesting  in  the  King,  in  right  of  the  Crown  of  England,  all  hon- 
ours, manors,  castles,  seigniories,  jurisdictions,  and  aU  other  posses- 
sions and  hereditaments  held  by  certain  persons,  or  by  any  person  to 
the  use  of  any  of  them  in  Ireland,  did  not  take  away  from  any  of 
them  a  personal  dignity ;  and  that  the  opinion  of  Lord  Coke  and 
other  Judges,  that  it  took  away  the  earldom  of  Waterford  (12  Kep.), 
was  erroneous  in  facts  and  in  law.  —  Earl  of  Waterford^ s  Claim,  133. 

6.  The  House  of  Lords  is  now  the  only  satisfactory  tribunal  to  determine 

questions  on  claims  to  dignities,  on  reference  from  the  Crown  : 
accordingly,  a  question  of  law  having  *  arisen  on  a  petition  of  *  989 
an  Irish  peer,  presented  to  the  House  of  Lords,  claiming  to  be 
admitted  to  vote  at  the  election  of  Irish  representative  peers,  the 
House,  with  a  view  to  a  more  solemn  adjudication,  recommended  a 
petition  claiming  the  peerage  to  be  presented  to  the  Crown,  in  order 
that  it  might  be  referred  by  the  Crown  to  the  House,  with  the  report 
of  the  law  officers  of  the  Crown  annexed,  and  then  the  House,  by  its 
Committee  of  Privileges,  would  adjudicate  the  right,  and  report  the 
same  to  the  Crown.  —  Id.  ibid. 

7.  An  adjudication  in  that  form  by  the  Irish  House  of  Lords  is  an  author- 

ity as  binding  in  the  House  of  Lords  of  the  United  Kingdom,  as  a 
like  determination  by  the  latter  House,  or  by  the  English  or  British 
House  of  Lords  before  the  Unions,  in  matters  of  English  or  British 
peerage.  But  a  resolution  of  either  House,  affirming  a  report  of  its 
committee,  and  recognizing  a  right  or  privilege  of  peerage,  is  not 
equivalent  to  a  determination  upon  a  reference  from  the  Crown,  and 
is  not  conclusive  against  all  objections.  —  Id.  ibid. 

8.  On  the  consideration  of  a  claim  to  an  ancient  barony,  which  has  been 

long  in  abeyance,  if  the  claimant  proves  that  his  ancestor  sat  as  a 
peer  in  Parliament,  and  no  patent  or  charter  of  creation  can  be  dis- 
covered, it  is  now  the  established  rule  to  hold  that  the*  barony  was 
created  by  writ  of  summons  and  sitting,  although  the  original  writ 
of  summons  is  not  produced.  —  Braye  Peerage,  757. 

9.  A  claimant  to  a  barony  as  coheir  must  not  only  give  notice  to  the 

other  coheirs,  but  also  give  prima  facie  proofs  of  the  pedigree  of  such 
of  them  as  decline  to  claim  the  barony,  to  enable  the  House  to  make 
a  satisfactory  report  to  the  Crown.  —  Id.  ibid. 

10.  The  proper  course  for  a  coheir  of  a  peerage  in  abeyance,  is  to  petition 

the  Crown  to  terminate  the  abeyance  in  his  favour ;  but  if  he  does 
not  claim  the  dignity,  and  it  appears  from  the  case  of  a  claimant  that 
he  has  an  interest;  the  House  will,  on  his  petition,  allow  him  to  ap- 
pear before  the  Committee  of  Privileges,  and  present  a  case  to  pro- 
tect his  interest.  —  Id.  ibid. 
11;  One  of  several  coheirs  to  a  barony  in  abeyance,  which  had  been  created 
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by  writ  of  summons  and  sitting  in  Parliament,  was  attainted  of  high 
treason.    His  son  and  heir  was  restored  in  blood  only,  by  Act  of 

*  990       Parliament,  expressly  *  excepting  honours  and  hereditaments. 

Held,  that  it  is  competent  to  the  Grown  to  terminate  the  abeyance  of 
the  barony  in  favour  of  the  heir  of  the  attainted  coheir,  or  of  the 
heir  of  any  of  the  other  coheirs,  and  that  the  right  to  terminate  the 
abeyance  in  favour  of  any  of  the  other  coheirs  was  not  at  all  affected 
by  the  attainder.  —  Braye  and  Camoys  Peerages^  757,  789. 

12.  It  is  now  established  that  an  attainder  of  one  coheir  to  a  barony  in 

abeyance  does  not  affect  the  other  coheirs  who  do  not  derive  through 
the  attainted  person  ;  and  also,  that  if  his  heir  is  restored  in  blood, 
the  Crown  may  terminate  the  abeyance  in  him  or  his  descendants.  — 
Id,  ibid. 

13.  Circumstances  in  which  the  Committee  for  Privileges  will  receive  in 

evidence  the  printed  minutes  and  proceedings  before  a  former  com- 
mittee on  the  same  peerage.  —  Beaumont  Peerage,  868. 

14.  A  claimant  to  a  peerage  in  abeyance  is  bound  to  give  notice  to  all  the 

coheirs  known  to  him  to  be  existing ;  and  notice  by  letter  through 
the  post-office  is  not  sufficient.  —  Camoys  Peerage^  789. 
PRACTICE.     See  also  Peerage,  1,  3,  4,  6,  9,  10, 14.     Standing  Ordehs. 

1.  Sdthough  the  Judges  attend  to  assist  the  Lords,  yet  if,  after  hearing  the 

case  made  for  the  plaintiff  in  error  or  appellant,  no  doubt  is  enter- 
tained by  any  of  them  that  the  judgment  of  the  Court  below  was 
right,  the  Lords  will  not  hear  the  defendant  or  respondent.  —  The 
King  v.  Johnson,  41. 

2.  The  order  to  take  an  account  with  rests,  is  always  a  matter  entirely  dis- 

cretionary with  the  Court,  on  a  consideration  of  the  drcumstanoes. 
—  Court  V.  Robarts,  65. 

3.  An  original  appeal  may  be  dismissed  without,  and  a  cross  appeal  dis- 

missed with,  costs,  according  to  circumstances.  —  Id,  ibid, 
4    Documents  put  before  the  House  by  a  claimant,  although  not  admitted 
in  evidence,  held  to  be  fit  matter  for  observation  by  his  adversary's 
counsel,  to  prevent  prejudice.  —  Earl  of  Roscommon* s  Claim,  97. 

6.  Semble,  a  bill  to  set  aside  a  purchase  may  be  maintained  by  some  part- 

ners of  a  company,  including  the  actual  purchasers,  wiiiiout  making 
all  the  partners  parties,  against  a  vendor  who  is  not  a  partner,  et  vice 
versa, — AttwoodT,  Small,  232. 

*  991    *  6.  Semble,  an  order  to  amend  after  replication  by  converting  a  plain- 

tiff into  a  defendant,  though  opposed  by  the  defendant,  is  consistent 
with  the  practice  of  the  Court  of  Exchequer.  — Id,  ibid, 

7.  All  objections  to  the  form  and  competency  of  an  appeal  to  this  House 

should  be  made  before  the  appeal  is  set  down  for  hearing,  so  that  it 
may  be  referred  to  the  Appeal  Committee.  —  Id,  ibid, 

8.  Although  the  time  for  appealing  from  an  interlocutory  order  in  a  cause 

has  expired,  still  if  the  final  decree  is  appealed  from  in  time,  the  right 
to  appeal  from  the  order  is  saved.  —  Id,  ibid. 

9.  The  answer  of  one  defendant  cannot  be  read  for  a  codefendant,  either 

as  evidence,  or  to  show  what  the  issue  is  between  the  latter  and  the 
plaintiff ;  except  where  a  defendant  has  been  in  partnership  with  a 
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plaintiJS,  and  in  that  case  his  answer  may  be  read  for  the  codefend- 
ant,  as  an  admission  or  declaration  in  partnership  transactions.  But 
if  not  rendered  in  the  Court  below,  it  cannot  regularly  be  read  on 
appeal.  —  Id,  ibid. 

10.  This  House  may,  under  circumstances,  depart  from  the  general  rule, 
'  and,  to  satisfy  its  conscience,  look  into  instruments  that  were  not 

tendered  to  the  Judge  who  made  the  decree  appealed  against. — Id. 
ibid. 

11.  Where  a  plaintiff  in  a  bill  charging  fraud  against  a  defendant,  joins 

other  persons  as  parties  defendants  who  might  otherwise  be  witnesses 
for  the  principal  defendant,  the  House  of  Lords  will  on  appeal  order 
issues  to  be  directed  and  those  persons  to  be  exanuned  on  the  trial, 
or  their  depositions  to  be  read  if  they  have  been  examined  in  the 
cause  and  died  before  the  trial  of  the  issues.  —  Rhodes  v.  De  Beau- 
voir,  532,  n. 

12.  Notice  of  an  appeal  does  not  stay  interim  execution  of  the  decree ; 

that  is  entirely  in  the  discretion  of  the  Court.  —  Gordon  v.  Clyne,  589. 

13.  Where  a  respondent  has  not  appeared  to  an  appeal  imtil  it  is  appointed 

for  hearing,  he  may  still,  by  leave  of  the  House,  lodge  his  printed 
cases,  and  at  the  same  time  be  heard  at  the  bar  in  support  of  the 
decree ;  but  although  he  has  a  clear  case  on  the  merits,  and  the  appeal 
is  dismissed,  he  will  not  be  allowed  his  costs.  —  Id.  ibid. 

14.  It  is  not  a  valid  objection  to  a  warrant  for  interim  execution  *for  *  992 

costs,  that  the  party  obtaining  it  sued  in  forma  pauperis,  or 
that  he  did  not  lay  before  the  Court,  with  his  petition  for  the  war- 
rant, a  printed  copy  of  the  appeal  to  the  House  of  Lords,  the  Act 
48  G.  3,  c.   15,  requiring  a  copy  merely  to  be  produced. — Id. 
ibid. 

15.  In  suing  out  a  divorce  bill,  the  standing  order  (No.  141),  requiring  the 

petitioner  to  produce  a  record  of  a  judgment  in  an  action  for  criminal 
conversation  against  the  adulterer,  will  be  dispensed  with,  where  it 
is  shown  that  such  action  was  impracticable.  —  In  re  Coode,  567. 

16.  The  production  of  the  record  of  a  judgment  at  law,  for  criminal  con- 

versation, was  also  dispensed  with  in  this  case,  where,  during  a  vol- 
imtary  separation  of  the  petitioner  and  his  wife,  she  committed 
adultery,  of  which  he  was  not  informed  imtil  after  the  death  of  the 
adulterer.  —  In  re  Lardner,  569. 

17.  Held,  also,  that  a  lapse  of  nine  years  from  the  admitted  discovery, 

and  of  nineteen  years  from  the  fact,  of  the  wife's  adultery',  was  not 
a  bar  to  the  petitioner's  right  to  a  divorce  a  vinculo,  he  having  shown 
that  he  was  not  able,  for  want  of  funds,  to  apply  to  Parliament 
sooner.  —  Id.  ibid. 

18.  Where  a  Court  of  Equity  directs  that  a  new  trial  of  an  issue  should  be 

had,  the  verdict  on  the  first  trial  need  not  be  set  aside,  as  it  forms 
no  ground  for  any  subsequent  proceeding  of  such  Court.  Nor  ought 
either  party  to  be  allowed  to  give  such  verdict  in  evidence  on  the 
second  trial.  —  O'Connor  v.  Malone,  572. 

19.  The  House  of  Lords  will  not  give  relief  to  an  appellant  against  an 

order  of  which  he  complains  by  Ms  petition,  unless  he  has  taken  the 
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proper  course  to  obtain  relief  in  the  Court  below. —  TammeyY.  White j 
780. 
20.  Coheirs  of  a  peerage  in  abeyance  will  be  allowed,  on  petition  to  the 
House,  to  appear  by  counsel  before  the  Lords  Committees  for  Priv- 
ileges, to  watch  the  evidence  on  behalf  of  a  claimant  whose  petition 
to  the  Crown  is  referred  to  them  ;  but  if  he  claims  the  dignity  he 
must  petition  the  Crown.  —  Camoys  Peerage^  789. 
PRIORITY.     See  Incumbrancers: 

REGISTERS  OF  BIRTHS,  MARRIAGES,   AND  DEATHS.     Sfee  Evi- 
dence, 2. 
RESTS.    See  Practice,  2.    Trustee,  1. 
♦093  *  RIVER.     See  Trial,  3. 

The  mouth  of  a  river  comprehends  the  whole  space  between  the  lowest 
ebb  and  the  highest  flood  mark.  — Home  v.  Mackenzie^  628. 
ROAD  TRUSTEES. 

1.  The  trustees  appointed  under  a  public  road  Act  are  not  responsible  for 

an  injury  occasioned  by  the  negligence  of  the  men  employed  in 
making  or  repairing  the  road.  —  Duncan  v.  Findlater^  894. 

2.  The  funds  raised  by  such  Act  cannot  be  charged  with  the  compensation 

of  such  an  injury  ;  the  persons  employed  on  the  road  not  being  in 
the  situation  of  servants  to  the  trustees.  —  Id.  895. 


SEA.     See  River. 

SCOTLAND.     See  Church. 

STANDING  ORDERS,  973. 

STATUTE,   CONSTRUCTION  OF.     See  Peerage,  5.    Trial,  3. 


TREASON. 

One  of  the  coheirs  to  a  barony  in  abeyance  was  attaint-ed  of  treason,  and 
his  heirs  and  descendants  were  restored  in  blood  by  Act  of  Parlia- 
ment. 

Held^  that  it  is  competent  to  the  Crown  to  terminate  the  abeyance  in  favour 
of  the  heir  of  the  person  so  attainted,  or  of  the  heir  of  any  other  co- 
heir. —  The  Braye  Peerage  Case,  757. 

It  is  now  established,  that  an  attainder  of  one  coheir  to  a  barony  in  abey- 
ance does  not  affect  the  other  coheirs  who  do  not  derive  through  the 
attainted  person  ;  and  also,  that  if  his  heir  is  restored  in  blood,  the 
Crown  may  terminate  the  abeyance  in  him  or  his  descendants.  —  The 
Beaumont  Peerage^  868. 
TRIAL. 

1.  On  quo  warranto  for  exercising  the  office  of  alderman,  defendant  pleaded 
certain  customs,  and  that  M.  S.  being  three  times  returned  by  the 
ward,  and  afterwards  rejected  as  unfit  by  the  mayor  and  aldermen, 
they  elected  and  admitted  defendant.  The  relator  took  issue  on  the 
existence  of  the  custom,  and  replied  that  M.  S.  was  fit  for  the  office, 
upon  which  issue  was  joined. 

Held,  that  the  Judge  at  the  trial,  after  the  jury  had  found  the  customs^ 
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properly  discharged  them,  without  consent  of  the  parties, 
from  giving  *  a  verdict  on  the  issue  as  to  the  fitness  of  M.  S.    *  994 
for  the  office  of  alderman.  —  The  King  v.  Johnson^  41. 

2.  The  question  whether  in  fact  goods  were  delivered  to  a  carrier  at  the 

risk  of  the  consignor  or  consignee,  is  a  question  for  the  jury.  — 
Dunlop  v.  Lambert^  600. 

3.  Upon  an  issue  whether  certain  defendants  had  wrongfully  fished  for 

salmon  by  means  of  stake-nets,  placed  in  situations  prohibited  by 
,  .statute,  where  the  question  was  what  was  to  be  considered  **  river," 
and  what  *'  sea,"  a  direction  that  **  the  thing  to  be  looked  to  is  the 
fact  of  the  absence  or  the  prevalence  of  the  fresh  water,  though 
strongly  impregnated  with  salt,"  is  erroneous.  —  HomeY.  Macken- 
zie, 628. 

TRUST. 

A  sentence  of  outlawry,  upon  flight  from  a  charge  of  felony,  does  not 
incapacitate  the  outlaw  from  directing,  according  to  the  terms  of  a 
previously  executed  trust-deed,  the  trustees  as  to  the  mode  of  carry- 
ing the  trust  into  effect.  —  Macrae  v.  Hyndman,  212. 

TRUSTEE. 

1.  Where  A.  held  funds,  part  of  the  estate  of  B.,  but  held  them  as  secu- 

rity to  cover  liabilities  into  which  he  had  entered  on  accoimt  of  B., 
the  estate  itself  being  otherwise  clearly  answerable  for  such  liabil- 
ities, and  where  the  creditors  of  B.  had  not  required  him  to  invest 
the  balance  which  might  probably  exist  after  his  liabilities  had  been 
indemnified  :  Held  that,  in  the  absence  of  any  positive  stipulation,  he 
was  not,  on  the  final  settlement  of  accounts  with  the  creditors,  bound 
to  pay  a  larger  interest  than  five  per  cent  on  the  money  he  had  so 
retained  ;  and  the  account  was  not  to  be  taken  with  rests.  —  Court 
V.  Roharts,  65. 

2.  Under  such  circumstances,  if  the  fund  had  been  paid,  into  Court,  it 

would  have  realized  four  per  cent  with  yearly  or  half-yearly  rests, 
which  being  equal  to  five  per  cent  without  rests,  A.  was  held  liable 
to  that  interest,  on  the  equitable  principle  of  putting  the  creditors 
into  the  same  situation  as  if  he  had  paid  the  fund  into  Court  in  the 
ordinary  manner.  —  Id,  ibid, 

3.  Where  a  party  holding  the  control  over  an  estate,  and  a  power  of  sell- 

ing it  to  secure  the  repayment  of  liabilities  he  had  incurred 
on  account  of  the  owner,  received  the  rents,  *  sold  the  estate,    *  995 
•    and  then  received  the  purchase-money  (for  which,  while  he 

retained  it,  he  was  held  liable  to  interest),  he  was  not  on  account  of 
the  acts  thus  done  by  him  entitled,  without  any  previous  stipulation, 
to  claim  commission  for  the  trouble  he  had  had  in  the  matter.  —  Id, 
ibid. 


VENDOR  AND  PURCHASER. 

1.  A.  contracted  with  S.  S.  and  T.  for  the  sale  to  them,  in  their  own  names, 
of  freehold  and  leasehold  property,  including  mines  and  works  for 
making  iron  ;  the  purchase  being  made,  in  fact,  for  a  numerous  com- 
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pany,  of  which  S.  S.  and  T.  were  managing  directors.  Some  diffi- 
culty occurring  as  to  A. 's  title,  the  time  for  completing  the  contract 
elapsed ;  but  upon  treaty,  S.  S.  and  T.  agreed  to  complete  it,  if  A. 
wojild  verify  his  statements  of  the  capabilities  of  the  property  ;  and 
on  his  consenting;  they  deputed  some  of  their  codirectors,  together 
with  experienced  agents,  to  ascertain  the  correctness  of  his  state- 
ments. These  persons  examined  the  property  and  works,  and  the 
accounts  kept  by  A.,  receiving  from  him  and  his  agents  all  facility 
and  aid  for  the  purpose  ;  and  they  reported  to  their  constituents  that 
A.'s  statements  were  correct ;  and  F.  T.,  their  partner  and  agents 
remaining  on  the  property,  with  particular  instructions  to  make  far- 
ther examination,  made  a  similar  report ;  whereupon  a  supplemental 
contract  was  completed,  varied  from  the  first  by  reducing  the  pur- 
chase-money, and  releasing  S.  S.  and  T.  from  personal  hability  for 
the  unpaid  instalments.  After  six  months'  possession  by  the  agents 
of  S.  S.  and  T.,  and  the  company,  working  the  mines,  and  exercising 
other  acts  of  ownership  in  deterioration  of  the  property,  all  the 
directors  and  P.  T.  filed  a  biU  in  the  Exchequer  on  behalf  of  them- 
selves and  aU  their  partners  against  A.  and  his  agents,  to  rescind  the 
contract  for  fraud.  After  replication  to  the  answers,  the  plaintiffs, 
except  T.  and  F.  T.,  obtained  an  order  of  Court,  though  opposed 
by  A.,  to  amend  the  bill  by  striking  out  the  names  of  T.  and  P.  T. 
as  plaintiffs,  and  making  them  defendants,  and  they  amended  the 
bill  accordingly,  and  charged  F.  T.  with  collusion  in  the  alleged 
fraud  of  A. 

Held  by  the  House  of  Lords  (reversing  the  decree  of  the  Court  of  Ex- 
chequer, except  so  far  as  it  acquitted  F.  T.  of  the  charge  of  collu- 
*096  sion,  and  dismissed  the  bill  as  against  *him),  that  the  contract 
could  not  be  rescinded ;  first,  because  there  was  no  proof  of  fraud 
(Lords  Lyndhurst  and  Wynford  dissentientibus)  ;  secondly,  be- 
cause the  purchasers  did  not  rely  on  A.'s  statements,  but  tested  their 
accuracy,  and  after  having  knowledge,  or  the  means  of  knowledge, 
declared  that  they  were  satisfied  of  their  correctness. — Attwood  v. 
SmaU,  232. 

2.  It  is  not  consistent  with  the  rules  or  practice  of  equity  to  fix  A.  with 
the  costs  of  F.  T.  after  the  charge  of  collusion  against  F.  T.  failed 
of  proof.  The  acts  and  admissions  of  P.  T.  after  his  acquittal  of 
that  charge,  affected  the  interests  of  the  company  as  much  as  if  he 
had  continued  a  plaintiff.  —  Id,  ibid, 

8.  To  make  A.'s  agents  defendants,  against  whom  nothing  but  costs  was 
prayed,  was  a  mere  pretence  to  deprive  A.  of  their  evidence.  Such 
a  practice  is  not  to  be  sanctioned,  as  it  gives  an  unjust  advantage 
to  plaintiff,  and  prevents  the  real  facts  from  coming  to  the  knowl- 
edge of  the  Court ;  and  if  ever  allowed,  it  should  be  met  by  direct- 
ing an  issue.  —  Id.  ibid, 

4.  If  on  the  treaty  for  the  sale  of  property,  the  vendor  makes  representa- 
tions which  he  knows  to  be  false,  the  falsehood  of  which  the  pur- 
chaser had  no  means  of  knowing,  but  he  relies  on  them,  a  Court  of 
equity  will  rescind  a  contract  so  entered  into,  although  it  may  not 
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contaiii  the  misrepresentations  :  but  it  will  not  rescind  without  the 
clearest  proof  of  fraudulent  misrepresentations,  and  that  they  were 
made  imder  such  circumstances  as  show  that  the  contract  was  based 
on  them.  —  Id.  233. 
6.  If  a  purchaser,  choosing  to  judge  for  himself,  does  not  avail  himself  of 
the  knowledge,  or  means  of  knowledge  open  to  him  or  to  his  agents, 
he  cannot  be  heard  to  say  he  was  deceived  by  the  vendor's  repre- 
sentations ;  the  rule  being  caveat  emptor^  and  the  knowledge  of  his 
agents  being  binding  on  him  as  his  own  knowledge.  —  Id,  ibid. 

WRITS  OF  ERROR.     See  Standing  Ordebs. 
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